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Concept of Will in Muslim Law  
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  ABSTRACT 
The paper will revolve around the concept of will under Muslim law. Will under Muslim 

law be called “wasiyat”. Tyabji describes Will as “conferment of right of property in a 

specific thing or in a profit or advantage or in a gratuity to take effect on the death of the 

testator.”  Will is a document through which the owner can make a disposition of his or 

her property,. A will is different from the other methods of disposition property as it only 

takes effect after the death of the owner. The concept of will/wasiyat is “regulated by the 

Quran and supplemented by the traditions of the prophet.” 

The will can be divided into parts, firstly 1/3rd of property can be made to altruistic, pious 

or religious objectives. Secondly the 2/3rd of the property will go according to the laws of 

succession.  

The paper is written after doing both primary and secondary research. The research 

methodology took into consideration few important cases.  

The main question on which the paper resolves is what is wasiyat. The research paper will 

also cover the essential points of a valid will and it deems to cover to competency of testator 

and legatee. The other research questions which will be covered in this research paper is 

how important consent of heirs is while making wills and what all can be written in a will. 

The main objective is to study wills and draw a difference between sharia law and Sunni 

law . “prophet has declared that the power should not be exercised to the injury of the 

lawful heirs.” 

The paper will cover the aspects like essential of wills, competency of testator, competency 

of legatee, limitation on testamentary powers and revocation of wills. 

Keywords: Wasiyat; testator and Legator; testamentary powers. 

 

I. INTRODUCTION  
“alienation rei praefertur juri accrescendi” 

A legal maxim of law which says that alienation is preferred over accumulation of property. 

Alienating or disposing off property is done through various ways; one such mode is by writing 

will. Will is common in all religion. In Muslim law, will is often referred as wasiyat . A will 

comes into effect when the testator/ legator dies and the wasiyat  is of revocable nature. After 

 
1 Author is a student in India. 
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the death of a Muslim man, his heir needs to fulfil 4 duties, one of them is executing the will.2 

It is also of importance to note that if a Muslim marries a Muslim female or a non-Muslim 

under special marriage act, then, the laws of Indian succession act will be applicable on them 

and not the personal law of Muslims.  

The main objective of writing a will is to provide for maintenance and support to the dependents 

of the concerned person. According to Muslim law the power of making the will should not be 

misused in a manner to injure the legal heirs or to hamper any of their rights.  

The will can be created in number of ways, in a will what matters the most is the intention 

behind it, which can be delivered in several ways. The first way is an oral will, a oral promise 

is enough to form the will, but proving wills formed orally is a challenging task. The second 

way is written, this mode of creation of will is considered the best way as it is easier to prove 

in the court of law. The final mode is through gestures, this mode is present to include everyone 

who is unable to speak, or it is impossible for him to communicate through speech. 

II. ESSENTIALS OF A WILL 
To get a better grip on this topic, it is vital to understand the essentials of this topic. The 

terminology specific to the concept of will is firstly, legator or testator, these words are used to 

describe the person making the will, where as the terms legatee or testatrix is used for the 

person who is being benefited by the will or in whose favour the will is made, usually the 

legators are legal heirs.  

The second most essential point is, according to Hadis of the Propeht which has been stated by 

Sa’d Ibn Abi Waqqas and reported by Bukhari that a Muslim cannot set off more than 1/3rd of 

the property by will. Also the property here will be his net assets after his funeral expenses and 

debt is fulfilled.  

The paper will now explore the competency of both legatee and testator. 

(A) Competency of legator 

All Muslims above the age of 18 3who have a sound mind can make a will. Hence the minimum 

age to make a will is 18 years and 21 years in some cases. While using the phrase “ sound 

mind” it is necessary that we understand the legator must have the ability to understand the 

consequences of this transaction and he should also have full legal knowledge about the 

situation.  

 
2 Hayat-un-Nissa v. Mohammad (1890) 12 All. 290, 17 I.A. 73 
3 Indian Majority Act, 1875 
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Instances where the man who was a Muslim while making the will, ceases to be a Muslim after 

the will is made, then the will is considered valid 

It is also important to add that in Sharia law the will made by a person who later commits 

suicide by consuming poison or by any other method then, he will be considered of unsound 

mind and hence the will he makes is void. Whereas in the case of Sunni law, the will made 

such a person is valid. 

Also, in the case of Mazhar Hussain vs. Bodhabibi4, the court said that  “a letter was written 

by a Muslim just before dying, made a Will, that directs the ratio of transactions of his property, 

which was later accepted as a valid will.”5 

The will formed by the legator should be free from any kind of undue influence coercion or 

even fraud, in cases like this, the court will consider such a will be not valid. The court takes 

great care while looking into the will made a pardanashin lady. 6 

(B) Competency of legatee 

Every Muslim individual competent of keeping property for eg: Muslim, non-Muslim, insane, 

minor, a child in its mother's womb, etc. Possibly will be considered  the legatee under Muslim 

law. Hence to take on a will, factors like creed, sex, religion, age are not considered as a barrier. 

Legatee is required to be in existence at the time of making of the Will, even if an unborn 

person is a legatee then he/she should be in the mother’s womb. Wasiyat  can be created in 

favour of an unborn person or for the benefit of a child who has taken birth within six months 

of the date of creating the Will can be a beneficiary, this is according to Sunni Law. But 

according to Sharia Law, a will to a child in the womb is valid, even if the child arrives after 

10 months of the date the will was made. 

The will in question can also be made to a juristic person or any institution, the only criteria is 

that the institution should not practice or profess any other religion. For example, a will to 

deliver the property to a Hindu temple will not be considered valid. But if the will is made for 

the benefit of the Muslim religion then it is valid. 

Wills made for pious purpose can be further divided into the following subcategories which 

are, firstly, will made in favour of “Fariaz”, that is, principles explicitly established in the 

Quran, to be precise, Haj, Zakat, and Expiation, e.g. For prayers skipped by a Mohammedan. 

Secondly, wills made in favour of “Wajibat”, that is, principles not explicitly established, 

 
4(1898) 21 All 91) 
5 Ibid. 
6 Family law by Poonam Pradhan Saxena book 
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simply which are in itself required and appropriate, such as “Sadaka Fitrat” which means aid 

given on the date of breaking fast, and sacrifices. Thirdly wills made for the purpose of  

“Nawafil”, that is, endowment of a solely intended nature e.g., donations to the poor, or for 

constructing a mosque or a building for travellers or any such thing. 

Not any individual can be made the beneficial owner of shares against his will. Thus, the right 

to the subject matter of will can only be done with the express or implied consent of the legatee 

following the demise of the testator. Legatee holds the right to disclaim.  

Where a person has caused the death of the legator, that person will not be considered as a 

competent legatee. This is done to safeguard the life of the legator, as people are greedy and 

selfish enough to kill the legator to get the properties which are mentioned in the will, making 

such a law protects the life off the legator. It is also irrelevant whether the legatee knew about 

him being a beneficiary under the Will or not.  

III. CONSENT OF HEIR 
According to Muslim law an individual cannot dispose of more than 1/3 of his property by the 

way of writing a will. Additionally, the property which is disposed of according to the will 

should be calculated after the payment of funeral expenses and debts if any. Under 

Mohammedan law any kind of biasness towards one particular legal heir is not permissible 

until and unless there is consent of other heirs. Every will made greater than the maximum 

value of one-third of the property will not come into effect until the consent of all the heirs is 

provided to the legator. 7. In situation when the consent is not provided, then only the 1/3rd of 

the property will be given to the legators and the residual property will follow the laws of 

succession and then it will be transferred.8 

In simple terms to consent of all the heirs would be required to validate a will which is made 

by the legator which includes more than 1/3 of the property. To support this, we can refer to 

the case of Husaini Begum v. Mohd. Mehdi, in this case the court held that when the legator 

makes any will of his full property to a specific person(heir) and excludes other legal heir 

then the rights of the legal heirs are infringed, hence the will loses its validity. 9 

The concept of making a will of only one third of the property is done to protect the interest of 

the dependents of the individual and his legal heirs. In situation where the legal heir is a minor 

the consent can be attained after he gains majority, a consent given by a guardian of the minor 

 
7 Article 117 of Mulla’s Principles of Mohammedan Law 
8 Article 118 of Mulla’s Principles of Mohammedan Law 
9 A.I.R. 1927 All. 340 
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will not be considered valid. 10 

According to Sharia law a will made to a stranger or to a legal heir without the consent of other 

heirs is valid until it deals with only one third of the property11. Anything which goes beyond 

the one third property will not be valid until and unless the consent of heirs is given. 

In the case of rijiabibi v Md Abdul Kachem12 held that the Will performed was void as there 

was a lack of consent of the legal heirs and all the appellants would have their rights resolute 

in agreement with the principle of Inheritance. 

In the case of Muhammad v. Aulia bibi, the honourable court said, if a legator makes a will 

of the entire estate to an heir and non-heir so, the non-heir will take the 1/3rd of property with 

no consent of heir and the left two-third will be given the legal heir. 

This law of 1/3rd comes with the following exceptions: 

1. An heirless individual can make a will for all the property 

2. An individual can also make the will of the whole property after gaining consent of his heirs.  

Before going into registration and revocation of wills it is necessary that we understand the 

situation when the will is made for more than 1/3rd of the property and how both sharia law and 

Sunni law deals with it certain terminology, doctrines and principles. 

(A) Abatement of Legacies 

The first term is Abatement of Legacies. Abetment of legacy simply refers to the situation when 

a wasiyat  is made which exceeds 1/3 of the property sent of legal heirs is also absent, in such 

situations the property divided to the legal heirs is reduced to maintain the rule. 13Basically, the 

reduction in the property given to the legal heirs or legatees is known as abatement of legacy. 

Abatement of legacy is done in two different ways, according to Sunni law the abatement 

happens proportionally and in Sharia law it happens preferentially. 

In the below paragraphs both rateable distribution and preferential distribution is discussed. 

(B) Rateable distribution 

 
10 Ghulam Mohd. V. Ghulam Hussain A.I.R. 1932 P.C. 81 
11 Qasim Ali v. Ahmad Shah, 32 I.C. 516: 20 O.L.J. 758; 
12 AIR 2013 Gau 34 
13 http://ijlljs.in/wp-content/uploads/2017/08/Will.pdf 
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Rateable distribution is practiced amongst Sunni Muslims. The term rateable distribution 

simply means that the property if reduced is done in a certain ratio, this ratio is the same as the 

initial ratio by which the property was distributed.14 

To explain this let's see an example. Mr. Khan made a will in the favour of his three sons a, b, 

c and gave them rs. 1200, 800, and 400 respectively, now the total money he had was 2400, 

hence according to the rule of 1/3rd property he can only make a will of 800. Now the legatees 

will divide 800 in same ratio the way the legator had distributed the previous amount i.e., 3:2:1. 

So they will get 399, 266,and 133 respectively. 

(C) Preferential distribution 

The next term is Preferential distribution. Preferential distribution is practiced in Sharia 

Muslims. According to this rule in situation where the property written in the will exceeds one 

third of the total property then the reduction of property will not be reduced but their shares 

will be given in a preferential manner. The preferences are considered by noticing whose name 

is mentioned in the will first. The first person will get his specified share and the remaining 

property will go to the second person and if there is any left property then that will go to the 

3rd person. Hence it can be concluded that a legatee can get all his share, or he can get nothing. 

To explain this let’s look at an example, Mr. Faroz is a Sharia Muslim who performed a Will 

in which the share of X is Rs. 2000 and share of Y is Rs. 3000, the total amount Mr. Faroz has 

is 5000, hence he can only make a will of Rs. 1666, then the whole amount will be given to X 

according to preferential distribution.  

IV. REGISTRATION AND REVOCATION OF WILLS 
(A) Registration of wills 

Registration of wills is not a necessary activity to do, but it is way easier to prove a registered 

will in the court of law. Additionally, a recognised will is easier to execute and in situations of 

disputes the registered will can be referred. Section 40 and section 41 of the Indian registration 

act are the provisions which are related to registering of the will. A simple reading of these 

sections will tell us that there is no limitation on the time to register the will that means that the 

will can be presented in front of registrar or sub registrar for registration at any time. 15 

Wasiyat   submitted for registration by the legator may be recorded in the similar manner as 

any new document. A wasiyat  submitted for registration by one other person authorized to 

 
14 Ibid. 
15 Section 40 and section 41, Indian registration act. 
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present it shall be registered, if the registration officer is convinced that the will or mandate 

was executed by the testator, secondly, that the testator is dead; and thirdly that the individual 

giving the will is permitted to present the same. The registration of will is not the confirmation 

of the testamentary capability of the testator as the Registrar is not expected to do an enquiry 

regarding the ability of the testator not including cases where the testator seems to be a minor 

or is of unsound mind. 

(B) Revocation of will by a Muslim  

One of the basic features of a wasiyat  is the ability to revoke the will. The legator is fully 

capable to revoke his will any time Before his death by anyway that is expressly or implied. 

An oral or a written revocation will be considered express in nature. Touring of the will or 

burning it is also considered express revocation. Though legator is capable to revoke the will 

till his last breath. The term marzul maut is used for death bed. After revocation of will the 

legator is lawfully capable to make another will off his property, He can do any kind of changes 

which deems fit to the legator. 

As mentioned above the will can also be revoked in an implied manner. Destroying and altering 

the property mentioned in the subject matter or giving the property/transferring the property to 

somebody else shows implied revocation of the existing will. If the legator disposes of the 

property by any other method, then this alienation of property will be enough to presume that 

the existing will has been revoked16. Hence under Muslim law the following condition can 

imply revocation: sale or gifting the bequeathed property secondly, when there is some 

altercation in the property  which makes it impossible to deliver the property. Simple rejection 

by the legator as to the legitimacy of a wasiyat  will not be adequate to revoke the will. An 

analogous declaration will  also not amount to revocation.  

Under Muslim Law, a wasiyat  to a person is revoked by a successive will of the similar 

property to another. But a successive will, even though it be of the identical property to a 

different person, the same will not work as revocation of the prior request and the property will 

be separated amongst the two legatees according to Hedayya  

V. DIFFERENCE BETWEEN SHARIA LAW AND SUNNI LAW WHILE DEALING WITH 

THE CONCEPT OF WILL 
Muslim law is further divided into two different laws that is Sharia law and Sunni law. Both 

these laws are similar in a lot of aspects but continue to have major differences in certain points.  

 
16 Abdul Karim v. Shiofiannisa (1906) 33 Cal. 833 
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According to Sharia law will made in favour of an heir is legally valid until and unless it is 

made from 1/3 part of the property. Whereas in Sunni law will made in favour to a legal heir 

without the consent of other heirs, they will be considered invalid. Coming to the topic of 

consent of the heirs, according to Sharia law the consent of the legal heirs can be either given 

before or after the death of to legator whereas according to Sunni law consent of the heirs is 

necessary to be given after the death of the legator. The third difference between both these 

laws are according to Sharia law a will made by the testator who later commits suicide is invalid 

whereas according to Sunni law even if the legator kills himself the will he made will be 

considered valid17. The legacy should be accepted anytime in sharia law whereas, according to 

Sunni law the legacy should be accepted after the death of the testator.In both these laws the 

legatee who kills the legator cannot claim the property, but Sunni law is more stringent on this, 

as in sharia law, death caused by accident or by negligence can be forgiven and he can claim 

property whereas in Sunni law there is no such principle. 18According to sharia law, will can 

be made in favour of an unborn child if they are born within 10 months, whereas according to 

Sunni law, will in favour of unborn child can only be made if the child is born within 6 months 

of the date of declaration of will 

VI. CONCLUSION 
The wasiyat  also makes it possible for people who are excluded from the inheritance to obtain 

a share in the property, as the legator can give 1/3rd property to anybody. At the same time, it 

retains a coherent sense of balance amongst the law of inheritance and transfer of property 

under a Will. 

Law is an evolving subject, with time changing, every law evolves and embraces certain 

changes to make itself more valid. Even Muslim personal law needs few changes here and there 

so that it suits the Muslims better in today’s time. The principle of making a will of 1/3rd of the 

property needs to be revisited.  

***** 

 

 

  

 
17 https://www.willjini.com/assets/img/Laws%20related%20to%20Will%20by%20a%20Muslim.pdf( last 

accessed on:12th October,2021) 
18http://law.uok.edu.in/Files/5ce6c765-c013-446c-b6ac-b9de496f8751/Custom/Will%20under%20muslim%20 

law.pdf (last accessed on: 2th October,2021)  
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