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Consensus ad Idem: An Essential in a Valid 

Contract 
    

GAURANGI KHERA
1 

         

  ABSTRACT 
Consensus ad Idem is a clause that is thought to be absolutely necessary for the creation of 

a legally binding contract. Its literal meaning is the meeting of the minds. Latin proverb 

consensus ad idem is short for "agreement." It justifies the consent of both parties during 

the contract's establishment. If there is consent from only one side, the contract becomes 

either void or voidable as it is performed under several partially influenced circumstances. 

Undue influence applies to a contract wherein one party has the upper hand and is in control 

of the performance of the contract. Contracts can also go wrong under mistake, fraud, 

misrepresentation, and coercion.  Such contracts cannot be performed as both parties did 

not come to a mutual understanding ab initio. In this study, a clear analysis of the concept 

of partial voidability and absolute voidability, along with a contract involving consensus ad 

idem, is critically elucidated. The study analyses how a contract becomes voidable and loses 

its validity on account of consensus ad idem, as well as the importance of free consent in a 

valid agreement.  

Keywords: Contract, free consent, undue influence, void, voidable 

 

I. INTRODUCTION 

Consensus ad idem is a Latin maxim simply meaning “agreement”. It refers to a meeting of the 

minds or, as explained in Section 132 of the Indian Contract Act 1872, “Two or more persons 

are told to consent when they agree upon the same thing in the same sense.”3 In a contract, there 

exists two parties, the promisor and the promisee. When both parties consent to the fulfilment 

of an obligation, the agreement transforms into a contract. It is the foundation of a valid contract 

because for a contract to be enforceable, the meeting of the minds of both parties involved is 

imperative. It is the agreement between groups about the exact nature of the contract before the 

agreement is said to be enforceable. Establishing the fact that both parties are aware of all the 

clauses present in the contract and fully understand the course of its fulfilment is what meetings 

of the minds mean. Unless there is consensus ad idem. The contract is not enforceable. In other 

 
1 Author is a student at IILM University, India. 
2 Indian Contract Act,1872, S13 
3 Smith v Hughes (1871) LR 6 QB 597 (DC) 
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words, this maxim should exist in a contract, even before the law makes amends for its 

enforceability.4  

II. CONSENSUS AD IDEM: MEANING 

As defined in section 135 of the Indian Contract Act, when two or more persons agree on the 

same thing in the same sense, there is said to be consent between both of them. Using this, we 

can also give reference to section 146. Section 14 talks about ‘Free Consent’ being essential to 

a valid contract. Consent not caused by: 

1. coercion (S15), 

2. undue influence (S16), 

3. fraud (S17), 

4. misrepresentation (S18)., 

5. mistake (S20,S21, S22) 

is said to be free under section 14 of the ICA, 1872. Consent is said to be so caused if any of 

the pointers previously mentioned are not involved when the agreement was made. The 

presence of either of these would lead to a formation of a voidable agreement; hence, no contract 

will be formed. Without consent, a contract may occasionally be made through intimidation, 

coercion, importunity, or other means designed to keep the victim from expressing their genuine 

feelings. It is a restriction that undermines free will, overcoming the powers of resistance, and 

results in the other's submission.7 

Under section 2(i)8 of the interpretation clause of the statute, voidable contracts are explained. 

An agreement which is enforceable by law at the option of one or more of the parties thereto 

but not at the option of the other or others is a voidable contract.  

Consensus Ad Idem, also called mutual agreement, mutual assent, or the meeting of the minds 

is a phrase used to express the state of mind of the parties that enters into a contract.9 Its usage 

can be derived from sections 13, and 14,15,16,17,18,20,21,22 of the act.  

  

 
4 Consensus Ad Idem, referred on 10.11.2022,: https://www.studocu.com/in/document/kle-university/contract-

law/consensus-ad-idem/11805065 
5 Indian Contract Act, 1872, 13 
6 Indian Contract Act, 1872, s14 
7 Mahboob Khan v Hakim Abdul Rahim, AIR 2007 Del 136 
8 Indian Contract Act, 1872, S2 
9 Consensus ad idem, referred on 12.11.2022: https://www.studocu.com/in/document/kle-university/contract-

law/consensus-ad-idem/11805065 
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III. INFLUENCE OF CONSENSUS AD IDEM HAVE ON A CONTRACT? 

With Consensus Ad Idem not present, the agreement becomes voidable since the action is being 

performed at the option of one of the parties. Section 2 (i) of the “Indian Contract Act, 1872” 

talks about the voidable contract, which states that ‘An agreement which is enforceable by law 

at the option of one or more of the parties thereto, but not at the option of the other or others, is 

a voidable contract.’10 

Hence, a meeting of the minds is a necessary essential since, without it, an agreement will never 

turn into a contract, as mentioned under the essentials of section 10.  

SECTION 10: AN ESSENTIAL TO A VALID CONTRACT 

Section 10 of the Indian Contract Act talks about all the essentials that lead to the formation of 

a valid contract. It includes, 

1. Free consent: If there is no coercion, undue influence, error, fraud, or deception, the 

agreement is said to include free consent. Free consent is considered to be present when both 

parties agree on the terms of a contract or the formation of a contract.11 

2. Competent Parties: Anyone who is a major (above 18) and of sound mind is competent 

to enter into a contract and cannot be legally barred from doing so.12 A person is considered to 

be of sound mind, in accordance with S12 of the ICA, 1872, if they are able to grasp the format 

and are able to form ideas and make reasonable decisions for the purpose of entering into a 

contract.13 

3. Lawful Object: All considerations or objects are considered lawful in an agreement 

unless it is forbidden by law, fraudulent or defeat the provisions of any law, are opposed to 

public policy, involve anything that might be harmful or provide injury to the person or the 

property of another, or declared immoral by the court.14 

4. Lawful Consideration: A contract for one or more items with a single consideration, 

or any part of numerous considerations for a single object, that contains even a single unlawful 

consideration for one or more objects renders the contract unenforceable in accordance with 

Section 2415 of the Indian Contract Act of 1872. 

 
10 Universal’s Indian Contract Act, 1872 
11 Indian Contract Act,1872,s14 
12 Indian Contract Act,1872,s11 
13 Mohori Bibi v Dharmodas Ghose (1902-03) 30 IA 114: ILR (1903)30 Cal 359 
14 Indian Contract Act,1872,s23 
15 Indian Contract Act, 1872,s10 
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5. Not Expressly Declared As Void: Any agreement that is seen to be acceptable to both 

parties and acceptable in the eyes of the law is said to not be expressly declared void under ICA, 

1872.  

6. Intention: Although it is not mentioned under Section 10 or even anywhere else in the 

Indian Contracts Act, 1872, it has been picked up from several landmark cases, for example, 

Meritt v Meritt16 and other such cases which concluded that the presence of intention during 

the formation of a contract is mandatory.17 

IV. IMPORTANCE OF CONSENSUS AD IDEM IN A VALID CONTRACT 

It means that both sides have the same understanding and while the contract is being formed18. 

This is important to avoid divergence in the interpretation of the terms by both sides. Parties 

must agree to all necessary aspects in an agreement because if a situation arises where one of 

the parties claims that any of the claims mentioned in the agreement is against or reciprocates 

their ideas, then the contract will automatically become void under section 2(g)19. 

Nobody would typically imply that such arrangements lead to what are known as contracts, and 

arrangements established between husband and wife appear to be one of the most common types 

of agreements that do not constitute contracts.20 

Despite the fact that they might be what comprises consideration for the agreement, these 

arrangements do not give rise to contracts at all. They are not contracts since the parties did not 

intend for them to have legal repercussions.21 Thus the absence of consensus ad idem i.e absence 

of undue influence is extremely necessary for an agreement to transform into a contract. In the 

absence of consensus ad idem in an agreement, the contract might lead into wrongful 

repercussions since mistake, misrepresentation, fraud, undue influence or coercion which would 

make the agreement void, banishing the existence of a contract holding legal validity 

(Section14).   

V. PARTIAL AND ABSOLUTE VOIDABILITY 

Agreements that restrict or abolish the freedom to marry fully are void22. The restriction may 

be total, restricting all freedom to marry, or partial, requiring that no one marry for a specific 

 
16 Meritt v Meritt (1970)1  WLR 211 
17 Balfour v Balfour 
18 Consensus Ad Idem 
19 Indian Contract Act, 1872, s2 
20  Contract and Specific Relief Act  
21 Balfour v Balfour, (1919) 2KB 571 at 578-79 (CA) 
22 Indian Contract Act, 1872, s26 
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amount of time, with a specific person, or with a specified group of people.23 This is called 

partial and absolute voidability.  

If (A) and (B) sign a contract, (A) commits to give (B) a specific sum of money if (B) marries 

(C). This contract is null and void, or partial restraint is present. However, there is no restriction 

on the right to marry if merely a penalty is imposed under the terms of the agreement in 

connection to marriage. Such a contract shall be regarded as legal. 

 If (A) and (B), two co-widows, enter into an agreement, (A) guarantees to (B) that the co-

widow who marries again first will lose her right to a share of her husband's property. There is 

no restriction on the right to marry in this case; instead, just a penalty has been imposed if any 

of them marries. This arrangement is enforceable because marriage is not prohibited.  A lawful 

arrangement would be one that prevents a minor from getting married. Under Section 26, there 

is an exception that is indicated. Any agreement that prevents a person from engaging in a legal 

profession, trade, or business of any sort is invalid to the degree that it does so24. This section's 

main point is that no person's freedom of trade or commerce, which is a basic right guaranteed 

by Article 19 of the Indian Constitution, shall be violated. Any agreement that prevents a person 

from engaging in a legal profession, trade, or business is therefore null and void. As stated by 

to that degree, agreements made under this provision are also bound by the severability 

principle.25Agreements that completely bar a person from exercising their legal rights to 

procedures and remedies are unlawful according to Section 2826. They are also deemed invalid 

if an agreement places a time limit on when he can exercise his rights. Additionally, to the extent 

that they prevent one party from exercising their rights, agreements that terminate one party's 

rights or release another from liability under a contract after a specific period of time are void. 

VI. CO-RELATION BETWEEN SECTION 16 AND SECTION 19 OF THE INDIAN 

CONTRACT ACT, 1872 

“A contract is said to include undue influence if the relationship of the parties is such that one 

party dominates the other and uses the position to obtain unfair advantage over the other”27.  

A person is said to hold dominance over the other when,  

 
23 Analyzing voidability of the agreements under the Indian Contract Act,1872, By Shivani Biswas, referred on 

12.11.2022: https://www.legalserviceindia.com/legal/article-6303-analyzing-voidability-of-agreements-under-

the-indian-contract-act-1872.html 
24 Indian Contract Act,1872,s27 
25 Madhub Chunder v. Rajcoomar Doss [1874] Beng L. R. 76 at 85-86 
26 Indian Contract Act, 1872, s19 
27 Indian Contract Act,1872,s16 
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1. He or she is in a fiduciary relationship with the other or has real or apparent power 

over them. 

2. He or She makes contract with a person who is temporarily or permanently mentally 

ill due to age, illness or mental or bodily distress.  

When a contract is formed under undue influence, it is only in the power of the one present in 

the dominating position to prove that such a contract is not in existence and that meeting of the 

minds is present.  

According to the doctrine of voidability of agreements without free assent, a contract is voidable 

at the judgment of the person whose permission was obtained through coercion, deception, or 

misinterpretation. “A party to a contract whose permission was obtained through fraud or 

misrepresentation may, if he sees fit, demand that the contract be upheld and that he be placed 

in the same position as he would have been in if the claims made had been accurate.”28 

Both of the these sections talk directly or indirectly about consensus ad idem in them. Hence, it 

is a necessary claim to prove that meeting of the minds was there at the time the agreement was 

made. If the contract is proved to be signed under undue influence or without free consent, it is 

already assumed to be void. However, if the "silenced" party indicates that certain actions 

should be made to provide a remedy for the situation, then, the same shall be followed as breach 

of contract has occurred.  

A landmark case held the Legal maxim to be a vital ingredient in a valid contract between two 

existing parties. The case held that although, it is not necessary for the competent parties to only 

enter into a written contract, it should be noted that if a contract is in the form of an oral 

agreement, presence of consensual minds is imperative for the sale of the immovable property 

(as referred from the above mentioned case). 29 

“ It is also necessary to the creation of a contract that both parties should agree to the same thing 

in the same sense. Thus, if two persons enter into an apparent contract concerning a particular 

person or ship, and it turns out that each of them, misled by a similarity of name, had a different 

person or ship in mind, no contract would exist between them”30 

CONSENT CAUSED BY COERCION 

 
28 Indian Contract Act, 1872, s.19. 
29 Brij Mohan and Ors. v Sugra Begum and Ors. 1990 SCR(3)413, By B&B Associates referred on 12.11.2022: 

https://bnblegal.com/consensus-ad-idem/ 
30 Raffles v Wichelhaus (1864) 2 H&C  906: 159 ER 375: If a thing is not understood by the parties in the same 

sense, the agreement would be invalidated at the inception stage itself even if the communication gap is discovered 

at a later stage. 
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Committing or threatening to commit any crime that is forbidden by the Indian Penal Code 

1860, or any sort of unlawful detaining or threaten to detainment of any person or a property is 

defined as coercion under the contract statute. 31 

IPC states any person who has entered into an agreement by being threatened into criminal 

proceedings would not constitute as consent under coercion, if any substance leading to the 

initiation of criminal prosecution has been forbidden by the above mentioned statute. 32 

However, if threat is given through false prosecution or fabrication of evidence, it can amount 

to coercion as forbidden by the IPC.33 

In comparison with the English Law, as attempted by the Madras High Court, Coercion as 

established by the Indian enactment is defined on much broader terms under Section 15 as 

compared to what the English Law calls it i.e. Duress or Menace. According to this, Duress  can 

take place towards the wife, parent or child of the contracting party by the other party. Duress 

can take place only against the wife, child of the contracting party whereas coercion can take 

place against a person who is not a party to contract. It can be against anybody.  

However, it should be noted that such changes have already been made in the English Law. 

Now, no particular person is defined to a Duress. It can be a person or a thing as well as threat 

of causing economic losses to obtain their consent.  

CONSENT CAUSED BY UNDUE INFLUENCE 

Section 16 of the Indian Contract Act, 1872, talks about undue influence. It states that any 

contract which includes two parties with one of them exercising dominance over the other and 

use this dominant position to an undue advantage is a contract involving undue influence. 

There should be a burden of proof proven by one of the parties involved. They should prove 

that the other party was in a position to dominate their will, and that the consent really was taken 

through undue influence. 

For example, in one of the judgements, the law said that one must not simply tell in the court of 

law that they had signed the contract under undue influence, but actually prove it.34 

However, if in a contract, the will to dominate the plaintiff is presumed by the actions of the 

defendant, it can be proven that the contract was signed under undue influence and that the 

defendant was in a position to obtain unfair advantage from the plaintiff. In such a situation, it 

 
31 Indian Contract Act,1872,s15 
32 Askari Mirza v Jai Kishori,(1912)16 IC 344 
33 Y.S Manchanda v Nand Singh,2010 SCC Online Del 4088: (2010)175 DLT 393  
34 Anjadennessa Bibi v Rahim Buksh,ILR (1915)42 Cal 286 
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is the duty of the defendant to prove that the plaintiff had given full consent to perform the 

conditions of the contract.  

In one such case, a married girl of full age had given security for the loan which her mother 

took  from a company, only on the advice of the solicitor from the company. The contract was 

said to be signed under undue influence.35 

CONSENT CAUSED BY FRAUD  

Any act performed by of the parties (or agent) in order to deceive the other party is concluded 

to be fraud under the said statute.36Fraud is caused if: 

1. The suggestion of something false as reality by someone who doesn't think it's true. 

2. Active concealment of any fact by one of the parties, having the knowledge of the correct 

facts.  

3. Any promise made without the intention of performing it.  

4. Any act that is completely meant to deceive. 

5. Any act or omission declared to be fraudulent by the law.  

Fraud can be the false representation:  

1. Knowingly,  

2. Without any belief that its true 

3. Without any proof that it might be true or false.37 

It should be noted that mere silence cannot amount to fraud. For example, in one of the cases it 

was held, that the fact that defendant was silent about the condition of the property on lease is 

not fraud. If any sort of warranty or might’ve been given by the lessor for the property would 

be fraud.38 

However, there are cases where silence can amount to fraud if one of the competent parties is 

bound by duty to speak  or the silence he is making amounts to speech. 39 

CONSENT CAUSED BY MISREPRESENTATION 

Misrepresentation basically includes:  

 
35 Loans v Black (1934) 1 KB  380 (CA) 
36 Indian Contract Act,1872,s17 
37 Derry v Peek (1889) LR 14 AC 337 
38 Keats v Earl of Cadogan, (1851) 20 LJ CP 76 Common Pleas 
39 Whether silence amounts to Fraud referred on 13.11.22: https://www.studocu.com/my/document/multimedia-

university/contract-law-ii/whether-silence-amounts-to-fraud/16763795 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
2006 International Journal of Law Management & Humanities [Vol. 5 Iss 6; 1998] 
 

© 2022. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

1. Positive assertion of information which makes one to believe it to be true, even though 

it is not true.  

2. Breach of duty i.e. without any intention to deceive and gain advantage out of it.  

3. Innocently causing the party to make the mistake as to the substance which is the subject 

of the agreement.  

Misrepresentation may also arise from suppression of vital facts. Such cases may either fall 

under breach of duty or mistake about the subject matter by one of the parties.  

One such cases talks about misrepresentation. One company was regularly paying all the 

dividends which made the impression that the company was high on profits. The company 

however was incurring regular losses and was paying dividends from the accumulated wartime 

profits. Keeping such fact concealed was considered to be misrepresentation. 40 

Similarly, the fact that the girl was a widow at the time of her remarriage was hidden, amounting 

to misrepresentation, hence, allowing the husband to get a decree of nullity.41 

One exception to this is that, a party cannot complain of misrepresentation if they had the means 

to find out about finding out the truth.42 Such fact does not make the contract voidable if the 

party to contract had proper means to discover the truth with ordinary diligence.43 

CONSENT CAUSED BY MISTAKE  

Mistake does not defy consent but misleads parties. It can be by one party, by both the parties 

or even as to the law enforced in India.  

1. Mistake of fact by both the parties: Such agreements are void. For example, A tries to 

buy a horse from B. However, both the parties were unaware during the time of the 

negotiations that the horse was dead. This makes the agreement void since it was mistake 

of fact by both parties. 44 

2. Mistake of fact by law: Such mistake of fact makes the contract voidable since the 

mistake was caused due to a law enforced in India. However, mistake of fact to a law 

not enforced in India amounts to the same effect as mistake of fact. 45 

 
40 R v Kylsant(1932) 1 KB 442 
41 Asha Qureshi v Afaq Qureshi, AIR 2002 MP 263 
42 Balraj Chibber v Noida, 1995 AII LJ 1513 
43 Indian Contract Act, 1872,s19 
44 Indian Contract Act,1872, s20 
45 Indian Contract Act,1872,s21 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
2007 International Journal of Law Management & Humanities [Vol. 5 Iss 6; 1998] 
 

© 2022. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

3. Mistake of fact by one party: When there is mistake of fact only by one party, the 

contract simply becomes valid and not voidable. 46 

Facts essential in a valid contract:  

1. Identity of the parties 

2. Identity as well as the nature of the subject matter involved in the contract. 

3. The nature as well as the content of the promise itself.  

Mistake can be related to the quality, quantity, identity, existence, price as well as performance 

of subject matter. Hence, we can say that consent is said to be free if the contract is devoid of 

any mistake under Section 20, Section 21 and Section 22 of ICA. Mistake can be of two types: 

Mistake of Law and Mistake of Fact. Mistakes in fact are acceptable justifications for failing to 

fulfil contractual obligations, while mistakes in law are not acceptable justifications.47 

VII. CONCLUSION 

Consensus ad idem is a phrase meaning meeting of the minds. Any contract made under undue 

influence, mistake, misrepresentation, coercion or fraud is said to be void or voidable under the 

Indian Contract Act 1872. An agreement is said to be valid if it is made between competent 

parties, i.e. two majors with sound minds. The absence of either of those dissolves the formation 

of a valid contract. 

From the above-mentioned data, it can be clearly interpreted that in order to form a contract 

valid in the eyes of the law, it is necessary that there is the presence of Consensus ad Idem. If a 

contract is caused by fraud, misrepresentation, mistake, coercion, or undue influence, then the 

agreements are not valid.  

Consensus ad idem is extremely necessary in a valid contract as it indicates the fact that the 

contract is being made mutually by the consent of both parties. If the acceptance is made due to 

force by either of the parties on the other, it violates the right of a person to willingly enter into 

a relationship with another on a contractual basis. Any agreement that was reached through 

coercion, undue influence, fraud, or misrepresentation is voidable at the discretion of the party 

whose consent was not freely given. Coercion suggests that a contract is voidable when force 

or threat compels someone to sign it. It is considered to have been obtained by undue influence 

if the permission was granted when the beneficiary was in a position of authority. Fraud is 

 
46 Indian Contact Act, 1872, s22 
47 Mistake under Indian Contract Act, 1872, by Gaurav Kumar, referred on 13.11.2022: 

https://blog.ipleaders.in/mistake-under-contract-law/ 
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defined as the deliberate misrepresentation of material facts with the goal of deceiving the other 

party. Misrepresentation is defined as an innocently made substantial factual omission or the 

failure to disclose a material fact without intending to deceive the other party. The contract is 

voidable in the event of misrepresentation; however, damages cannot be claimed. A mistake is 

an absurd claim about something. A mistake could be a factual error or a legal error. All such 

points are necessary events to be followed to form a contract involving consent. Consensus ad 

idem is thus a key necessity for a contract. 

***** 
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