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Constitutional Morality as a Challenge 
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 AND DR. B.S. REDDY
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  ABSTRACT 
Laws are fundamental in any country because they serve as a means to attain common good 

as their ultimate objective.  In certain contexts, morality serves as a determining element 

alongside the rule of law. A country's Constitution establishes the rules by which its citizens 

are to be governed at the national level. It established the three branches of government, 

the legislative, executive, and judicial branches, and laid out their respective roles, duties, 

and connections to the people. In this sense, a country's constitution may be seen of as its 

fundamental or foundational law, against which all other laws and executive acts of the 

state must be evaluated. Respecting constitutional standards and refraining from conduct 

that might undermine the rule of law or invites comparison to arbitrary action is at the heart 

of the idea of constitutional morality. In reality, it pivots on the fulcrum like a laser beam 

and directs infrastructure construction.  The worth of such morality can only be maintained 

if custom and tradition grow to support it. If the general populace and the institution's leader 

stick closely to the constitutional boundaries without blazing any new trails of deviation, 

and if they demonstrate in their actions a primary concern for upholding the institution's 

integrity and the necessary constitutional restraints, then democracy has a fighting chance.  

Constitutional morality is one such important element in achieving an inclusive society.  

This paper is an intrinsic study of the meaning of constitutional morality as distinguished 

from public morality and how it has developed through an analysis of judgments.   

Keywords: Law, Constitution, Morality, Legal, Judiciary, Supreme court 

 

I. INTRODUCTION 

India is one of the largest democracies in the world, committed solely to the welfare of its 

citizens through the Constitution with the Preamble containing the objects.  The Judiciary, being 

the guardian of the Constitution, is under obligation to make any laws in consistence with the 

Constitution.  Whenever the words of the judiciary are put to the test, it is expected to withhold 

the principles of the Constitution. 

The principle concerning the distinction between right and wrong or good and bad behaviour is 

morality.  Constitutional morality is strictly abiding and complying with the principles of the 

Constitution in its true sense.  It involves a commitment to an inclusive and democratic political 
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process that satisfies both individual and social interests. In the framework of the Indian 

constitution, constitutional principles include Democracy, Socialism, Equality, and Integrity, 

among others. The preamble briefly clarifies the constitutional values.  Interestingly, this term 

is nowhere defined in our Constitution.  But the word ‘morality’ can be seen in four places in 

our Constitution, twice in Article 19 and in Article 25 and 26.    

II. MEANING, DEFINITION AND EXPERTS’ PERSPECTIVE  

The Indian judiciary through its activism has propounded many doctrines and theories 

considering the well-being and security of its people. Constitutional morality is one such 

theory of the judiciary rapidly developed over the last decade, making it a transformative 

and progressive doctrine.  A bare reading of the Preamble establishes that the moral values 

of the constitution are incarcerated in the preamble.  Though this term was present in the 

constitutional scheme during the 1950s, its usage was inactive except twice used by the 

Supreme Court in Kesavananda Bharti vs. State of Kerala3 and S.P. Gupta vs. UOI4.     

In Kesavananda Bharti vs. State of Kerala5, the Apex Court while dealing with the power of the 

parliament to amend the basic structure of the constitution referred to the Greek historian Grote 

on the expression.  He said, “diffusion of Constitutional morality, not merely among the 

majority of any community but throughout the whole, is the indispensable condition of a 

government at once free and peaceful”6.  The Court while explaining the words of Grote 

observed the Constitution is a sacred document and the principles should be imparted in the 

mind of every citizen with perfect confidence.  The term constitutional morality was used only 

once by the Court in S.P. Gupta vs. UOI to hold that constitutional violation is ‘a serious breach 

of constitutional morality’  

According to Dr. Ambedkar, “It is not a natural sentiment. It has to be cultivated. We must 

realize that our people are yet to learn it. Democracy in India is only a top-dressing on an 

Indian soil, which is essentially undemocratic”7.   He further goes on to explain that 

constitutional morality is intrinsically woven with the constitution that its operation 

without morality would amount to manifest arbitrariness.   

The idea of constitutional morality had also been put forward by the American legal philosopher 

 
3 (1973) 4 SCC 225 
4 1982 AIR 149 
5 Ibid. 
6 S.S. Ray (no date) As poor Indians suffer amidst lockdown, constitutional morality leaves the country, The Wire. 

https://thewire.in/law/constitutional-morality-coronavirus-lockdown (Accessed: November 26, 2022).  
7 A quote from annihilation of caste (no date) Goodreads. Goodreads,  https://www.goodreads.com/quotes/692976-

constitutional-morality-is-not-a-natural-sentiment-it-has-to (Accessed: November 26, 2022).  
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Ronald Myles Dworkin whose thought is based on the idea that law need not be based only on 

formal rules but also fundamentally, on moral principles.  According to Dworkin moral reading 

brings political morality into the heart of constitutional law however, it is inherently uncertain 

and controversial and hence any system of government that makes such principles part of its 

law must decide whose interpretation and understanding will be authoritative8. The constitution 

is not a rule or a law; it is a living document which was based on certain ideals and principles 

aiming at certain social goals which the architects of the Constitution had aimed to achieve. 

Constitutional morality or moral reading of the constitution will provide that extra support or 

strength to achieve those goals in contemporary society. 

Justice Dipak Misra, Justice Lodha and Justice Bobde, referred to Babasaheb Ambedkar’s 

speech in the Constituent Assembly on constitutional morality. In describing the meaning of 

constitutional morality, as understood by the bench, he said: “(constitutional morality) means 

to bow down to the norms of the Constitution and not to act in a manner which would become 

violative of the rule of law or reflectible (sic) of action in an arbitrary manner. It along with 

commitment to the Constitution is a facet of constitutional morality.” This was the observation 

by the Bench in Manoj Narula vs. UOI9 where a person with criminal background should be 

prevented from becoming a central or state government minister.  

The matter was referred to a larger bench in Kantaru Rajeevaru v. Indian Young Lawyers 

Association10 for the sole purpose of defining the term constitutional morality which the Court 

thought will be subjective if not given a proper definition.  In the same matter, Justice Nariman, 

asserted that “the spirit of the Constitution forms constitutional morality”. He further stated that 

constitutional morality is nothing but the values inculcated in the Constitution, contained in the 

Preamble, read along with Part III and Part IV. 

III. SCOPE AND SIGNIFICANCE 

The scope of the term is wide as is evident through the elements which includes the preamble, 

fundamental rights, directive principles of state policy, rule of law, the most important among 

others.  The concept of constitutional morality is not limited to the mere observance of the 

central principle of constitutionalism, as the scope and magnitude of constitutional morality are 

 
8 Lawcirca (2020) Constitutional morality in India: Everything you need to know, Law Circa. Available at: 

https://lawcirca.com/constitutional-morality-in-india-everything-you-need-to-know/ (Accessed: November 26, 

2022).  
9 (2014) 9 SCC 1. 
10 (2020) 3 SCC 52. 
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not restricted to the provisions and literal text of a constitution11. Rather, constitutional morality 

encompasses virtues of a broad scope, such as fostering a pluralistic and inclusive society while 

adhering to the other principles of constitutionalism. As a result of embodying constitutional 

morality, the principles of constitutionalism drip down and percolate through the infrastructure 

of the state to the benefit of each and every person12. Constitutional morality in a democracy 

necessitates the protection of some minimum rights that are needed for the free life of every 

member of society. The Constitution's preamble affirms these rights as freedom of thought, 

speech, belief, faith, and worship, as well as equality of status and of opportunities. 

Constitutional morality is the assurance that all inequalities will be erased from the social 

structure and that every individual will have the tools to enforce their given rights.  

The significance of constitutional morality doctrine is that it ensures rule of law on the one 

hand and on the other does not exclude itself from the modern and changing trends of the 

society.  This helps the judiciary to uphold the trust of the people in the institution.  The only 

significant provision in the whole constitution where constitutional morality plays a backhand 

role is Article 21.  Recently the Punjab and Haryana High Court in Sunita & another vs. State 

of Haryana & others13, after considering a series of judgments of the Supreme Court held that, 

“the conflict or a personal conviction of a Court should not overshadow the statutory and 

constitutional rights of an individual and rise beyond the constitutional morality that the courts 

are bound to protect”.  Constitutional morality can bring in change and create an impact on 

the society.  A glaring example of this statement is the judgment of the Supreme Court in 

Navtej Singh Johar14 case which re-affirmed the rights and enabled the LGBTQ community 

to live with dignity, participate equally and create an inclusive society. 

IV. CONSTITUTIONAL MORALITY VS. PUBLIC MORALITY 

Public morality refers to prevailing notions of rights and wrongs in our society, a reflection of 

the minds of the vast majority of the population.  On the contrary, constitutional morality 

includes public morality along with the democratic values of the constitution.  They are neither 

synonymous nor antonyms but inclusive of each other.  Public morality is referred expressly in 

many international instruments from the Universal Declaration of Human Rights to European 

 
11 Shankar, K. (2020) Constitutional morality, Indian Law Portal. Available at: 

https://indianlawportal.co.in/constitutional-morality/ (Accessed: November 26, 2022).  
12 Narayanan, M.K. (2019) Safeguarding constitutional morality, Return to frontpage. Available at: 

https://www.thehindu.com/opinion/lead/safeguarding-constitutional-morality/article30383084.ece (Accessed: 

November 26, 2022).  
13 2022 LiveLaw (PH) 100, https://www.livelaw.in/news-updates/punjab-and-haryana-high-court-article-21-of-

the-constitution-of-india-protection-of-life-constitutional-morality-public-morality-198767 
14 AIR 2018 SC 4321. 
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Convention on Human Rights.  The Courts have conveniently used the term public morality to 

curtail various fundamental rights.  In State of Bombay v. R.M.D. Chambarbaugwala15, where 

the issue related to gambling, the Court held that gambling was not a fundamental right under 

Art.19(1) (g) of the constitution.  In another case, Nashirwar v. State of M.P16, the Supreme 

Court gave its judgment based on public expediency and public morality where the issue related 

to regulation and prohibition of sale of liquor.   

The morality under Article 19(1)(a), 19(1)(c), 19(2), 19(4), 25(1) and 26 is the morality the 

constitution conceives of not what public perceives and is vested with the State. Imposing 

restrictions on the fundamental rights under these articles claiming it as the public morality or 

public decency or public order is not justified. But equilibrium between constitutional morality 

and public morality should be maintained. The use of public morality to curb the fundamental 

rights should be avoided and hence constitutional morality plays the role when public morality 

crosses the limit.  

Finally to understand easily it can be summed up by stating public morality is a subset of 

constitutional morality.  The Court in Sabarimala judgment has emphasized that public morality 

has to be suitably understood in conformity with constitutional morality. 

Legal implications 

The judiciary has had the opportunity to use the term constitutional morality in few of its 

judgments before 2014 and many of its judgments thereafter in different interesting matters 

issues.  A consideration of few cases helps us to understand the mind of the Courts. 

In Islamic Academy of education v State of Karnataka17, the Court dealt with the question 

educational institutions which were to be regarded as minority and observed, “The concept of 

equality is not a doctrinaire approach. It is a binding thread which runs through the entire 

constitutional text. An affirmative action may, therefore, be constitutionally valid by reason of 

Articles 15(4) and 16(4) and various directive principles of State policy, but the Court cannot 

ignore the constitutional morality which embraces in itself the doctrine of equality”.  

Niranjan Hemchandra Sashittal v. State of Maharashtra18 matter was related to deterioration 

of reputation of the petitioner due to suspension where he was receiving a meagre subsistence 

allowance and attained superannuation without being considered for promotion.  The Court in 

its judgment invoking the principle of constitutional morality held “The only redeeming fact is 

 
15 1957 AIR 699 
16 1975 AIR 360 
17 (2003) 6 SCC 697 
18 (2013) 4 SCC 642 
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that collective sensibility respects such suffering as it is in consonance with the constitutional 

morality”. 

In Independent thought vs. UOI19, the Court had an instance to deal with the issue of 

constituents of rape in a marital relationship between a husband and minor wife.  The court 

interpreting the principle of constitutional morality struct down exception 2 to Sec.375 of IPC 

making such sexual relations illegal.  The court further made a statement – “constitutional 

morality forbids us from giving an interpretation to Exception 2 to Section 375 of the IPC that 

sanctifies a tradition or custom that is no longer sustainable”.  

In Shayara Bano v. Union of India20, the Court has extensively used the term constitutional 

morality in this judgment pertaining to legality of talak pronounced against the petitioner by her 

husband. The Court has thoroughly considered the doctrine in the context of the present case 

and held that talaq is not violative of constitutional morality.  Further the Court observed that 

talaq cannot be struck down by constitutional morality as it is a constituent of personal law 

which has constitutional protection.     

Right to privacy under K.S. Puttaswamy vs. UOI21 (2018) 

The judgement invoked the writings of Nobel Laureate Prof. Amartya Sen ‘The Idea of 

Justice’as well as ‘The Country of Young Boys’.  The judgement was widely appreciated in 

modern society as it was not only an interpretation of a text but also weighed the morals and 

social justice and was even considered to be a bright phase in the history of Indian democracy 

In Indian Young lawyers association vs UOI22, the Court while deciding on the Sabarimala case 

dealt with the term morality as a term which implies constitutional morality naturally.  Any 

decision made by the Courts must be in accordance with the principles that is supported by the 

Constitution.  The Court considered a series of judgments and after interpretations made its 

judgment in strict terms of constitutional morality.  Dignity of women under Article 51A(e) is 

an essential ingredient of constitutional morality.  Morality essentially includes constitutional 

morality into its ambit and plays an important role in a democracy.  Public morality cannot 

supersede constitutional morality. Constitutional morality is an enduring value which helps the 

constitution to survive.  In issues relating to religion and morality, embracing constitutional 

morality has to prevail.  Article 25 and 26 embraces constitutional morality.  Exclusive religious 

practices are against constitutional morality.   

 
19 AIR 2017 SC 4904 
20 (2017) 9 SCC 1 
21 https://indiankanoon.org/doc/127517806/ 
22 (2019) 11 SCC 1 
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Finally, the Apex Court’s judgment in Navtej Singh Johar23 gave importance to constitutional 

morality sweeping behind public and social morality in a sensational issue relating to 

decriminalizing S.377 IPC and reaffirming the rights of transgenders, LGBTQ and other non-

confirming gender community to live a life with dignity and of their choice.  This judgment is 

considered as one of the landmark historical judgments of the judiciary entailing the principles 

of constitutional morality in a radically transformative manner.  The observation of the Supreme 

Court in the same words are as follows: 

“The concept of constitutional morality is not limited to the mere observance of the core 

principles of constitutionalism as the magnitude and sweep of constitutional morality is not 

confined to the provisions and literal text which a constitution contains, rather it embraces 

within itself virtues of a wide magnitude such as that of ushering a pluralistic and inclusive 

society, while at the same time adhering to the other principles of constitutionalism. It is further 

the result of embodying constitutional morality that the values of constitutionalism trickle down 

and percolate through the apparatus of the State for the betterment of each and every individual 

citizen of the State.”24   

And again: 

“The society as a whole or even a minuscule part of the society may aspire and prefer different 

things for themselves. They are perfectly competent to have such a freedom to be different, like 

different things, so on and so forth, provided that their different tastes and liking remain within 

their legal framework and neither violates any statute nor results in the abridgement of 

fundamental rights of any other citizen. The Preambular goals of our Constitution which contain 

the noble objectives of Justice, Liberty, Equality and Fraternity can only be achieved through 

the commitment and loyalty of the organs of the State to the principle of constitutional 

morality”. 

Rightly said the judiciary is the guardian of the Constitution.  A careful reading of the above 

judgments goes to prove beyond reasonable doubt that the apex court is ready and willing at all 

circumstances to extend its long arms, sometimes even an extra mile to uphold the tenets of the 

constitution with morality. 

V. CONCLUSION 

The judiciary, though responsible in playing an important role in upholding the constitutional 

morality is not the sole guardian but we, as dutiful citizens are also accountable and answerable 

 
23 AIR 2018 SC 4321 
24 (2018) 8 SCALE 72 
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through our conduct and deeds towards conserving the moral values of our Constitution.  The 

Constitution is a living document aspiring to build a progressive and enormous dynamic society.  

It is unfair to expect creation of a welfare state by the government and its organs alone, but 

being a part of each organ and as beneficiaries and stakeholders, the citizens should join hands 

to withhold and upkeep the constitution.  Constitutional morality is not a challenge, but a virtue 

of every citizen.  In the words of Justice D Y Chandrachud, “Each one of us should inculcate 

and cultivate in ourselves, a sense of constitutional morality, starting from our home.  Living a 

life imbibing constitutional value and devoting one’s life to social justice and rights is a 

remarkable way to promote the values of our Constitution”. 

On the other hand, the judiciary must devise uniform standards regarding the meaning and usage 

of this term which otherwise will be very dangerous.  Attorney General of India, K.K 

Venugopal, said,25 “Use of constitutional morality can be very, very dangerous and we can’t be 

sure where it’ll lead us to. I hope constitutional morality dies. Otherwise, our first PM Pandit 

Nehru’s fear that SC will become the third chamber might come true.”  Finally constitutional 

morality is “not just the forms and procedures of the Constitution, but provides an enabling 

framework that allows a society the possibilities of self-renewal”. 

***** 

 
25 Staff Reporter, ‘Use of Constitutional Morality Very Dangerous, hope it dies’ (The Quint, 9th December 2018) 

< Constitutional morality must die or SC could become Parliament’s third chamber, as Nehru feared: A-G 

Venugopal> accessed 10th September 2020. 
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