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Contractual Liability of Administration: An 

Indian Perspective 
    

ARYAN MOHANTY
1 

         

  ABSTRACT 
The issue of government liability elicits a significant response in any democratic nation 

where the government acts as a "welfare & service state." Conversely, the idea of an intense 

form of government calls for the State to actively participate in welfare and service 

activities, while on the other hand, the idea of governmental accountability could 

discourage such participation. As a result, a very fine line must be drawn. 

There are potentially two options available to someone who has been harmed or forced to 

incur a loss. He can either file a lawsuit against the offending officer or the government that 

the officer was representing. Because they were treated like regular people in the early 

common law, the concepts of culpability of the officers in question were recognised. With 

the expansion of governmental authority, the "officer's liability" has given way to the "State 

liability," on whose behalf he acts. The main justification for this change may be the concern 

that the idea of "officer's liability" may stifle the officers' independence and initiative. 

However, the current fashion shows a thoughtful blending of these two ideas. This paper 

discusses in detail the contractual liability of the government in India and what are the 

provisions for this in various laws in India. Also, it mentions the judiciary’s observations in 

various cases regarding contractual liability. 

 

I. INTRODUCTION 

In the modern welfare state era, the government is gradually taking on the role of the provider 

of a wide range of benefits and extending its economic activity. Today, a sizable number of 

people and commercial entities profit from government generosity in the shape of contracts, 

licences, quotas, mining rights, jobs, etc. Because contracts specify the rights and obligations 

of all parties engaged in a transaction and give a legal recourse in the event of a breach, they 

have become a crucial component of conducting many different economic activities. Because 

the government also manages public firms and performs a variety of duties, contracts are also 

made by the Indian government at both the national and state levels. While the Indian Contract 

Act, 1872 governs regular contracts, the Indian Constitution has extra rules that apply to 

government contracts. Hence, government contracts are formed differently than ordinary 

 
1 Author is a student at Symbiosis Law School, Nagpur, India. 
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contracts.2 

The position of government contracts in India, their legal and judicial recognition, and the 

obligations placed on the State as a result of such recognition are all examined in the article. It 

also covers many common law ideas that, in the modern era, are essential for governing the 

State's contractual liability. It criticises the functions of the executive and legislative branches 

of government and concludes that rules must be created to control and safeguard individuals' 

rights to such wealth and to constrain the government's ability to grant such benefits.3 

II. GOVERNMENT CONTRACTS 

A contract is an agreement signed between at least two parties wherein both parties agree to 

carry out an action or refrain from taking a step in exchange for money or other benefits. A 

legally enforceable agreement is what the Indian Contract Act's Section 2(h)4 defines as a 

contract. Consequently, a contract does not violate the law. A government contract is, as its 

name suggests, a contract in which the government is one of the parties. A party to a government 

contract could be the State as well as the Central Government. The President of India's name 

appears on every government contract. In the age of the modern welfare state, the government 

is gradually taking on the role of the provider of a wide range of benefits and extending its 

economic activity. Today, a sizable number of people and commercial entities profit from 

government generosity in the shape of contracts, licences, quotas, mining rights, jobs, etc. This 

increases the chance that a government could use its authority to give out wealth arbitrarily. To 

structure and discipline the government's discretion to grant such advantages, some standards 

must be developed to control and preserve individual interest in such wealth. Article 300(1)5's 

phrase "had not this Constitution been enacted" suggests that India's basis for the state's ability 

to be sued is historical. To understand the significance of these words, we must go back in time 

to the East India Company, when the Court declared that although the East India Company had 

sovereign authority, it would be held accountable if it entered into civil contracts and broke 

those engagements. Later, the Government of India Acts (Sections 30 of the Act of 1915 and 

Section 175 of the Act of 1935) expressly authorised the Government to engage in contracts 

with private parties, and Article 299(1)6 of the Constitution provides a similar authority. 

The exercise of any trade or business, the purchase, possession, and sale of property, as well as 

 
2 Swati Rao, Contractual Liability of the State in India: An Analysis, Manupatra, http://manupatra.com/roundup/ 

335/Articles/Contractual%20Liability%20of.pdf (Last visited on November 20, 2022 at 05:53 AM) 
3 IP Massey, Administrative Law, 459 (10th Ed. 2022) 
4 Indian Contract Act, 1872, s.2(h) 
5 Constitution of India, 1949, art.300(1)  
6 Constitution of India, 1949, art.299(1)  
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the conclusion of contracts for any reason, are all within the purview of the administrative 

powers of the Union and each State. All contracts entered into in the exercise of executive power 

of the Union or a State must be expressly made by the President or the Governor of the State, 

as the case may be. These contracts and all assurances of property entered into in the exercise 

of those powers must be carried out on the President's or the Governor's behalf by the persons 

and in the manner, he may designate or authorise. No person, including the President, the 

Governor, or anyone acting on their behalf, shall be personally liable for any contract or 

guarantee made or executed for this Constitution or the purposes of any statute relating to the 

Government of India now in effect. In the case of State of Assam v. Keshab Prasad Singh7, it 

was decided that in addition to meeting the requirements of Article 299, a government contract 

must also comply with Section 108 of the Indian Contract Act, which outlines the prerequisites 

for a legally binding agreement. In Mulam Chand v. State of Madhya Pradesh9, the court held 

that because Article 299(1)'s provisions are required, any contract that is made in violation of 

them is void, voidable, and cannot be enforced in any way, not even by using the law of estoppel. 

III. CONTRACTUAL LIABILITY 

The constitutional provisions governing the government's contractual liability are codified in 

Articles 29410, 29811, 29912, and 30013 of the Constitution. The current governments of the 

Union and the States are given the right to succeed to the property, assets, rights, liabilities, and 

responsibilities held by the previous governments under the terms of Article 294. Article 298 

states that for carrying out the functions of the State, the government can enter into contracts. 

Article 299 contains essential formalities which a government contract must fulfil. It says that:  

1) All contracts entered into in the exercise of executive power of the Union or a State must 

be expressly made by the President or the Governor of the State, as the case may be. 

These contracts and all assurances of property entered into in the exercise of those 

powers must be carried out on the President's or the Governor's behalf by the persons 

and in the manner, he may designate or authorise. 

2) Neither the President nor the Governor shall be personally responsible in case of a 

contract or assurance made or executed for this Constitution, or the reasons of any 

 
7 1953 AIR 309 
8 Indian Contract Act, 1872, s.10 
9 1968 AIR 1218 
10 Constitution of India, 1949, art.294 
11 Constitution of India, 1949, art.298 
12 Constitution of India, 1949, art.299 
13 Constitution of India, 1949, art.300 
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enactment relating to the Government of India previously in force, nor shall any person 

making or executing any such contract or assurance be personally liable in respect of 

any such contract or assurance. 

The courts have typically held that Art. 299(1) was not added to the Constitution merely for 

formal purposes but rather for reasons of public policy. For the sake of the general public's 

safety, it is incorporated into the Constitution. Its purpose is to protect the government from 

being held accountable for illegal contracts. The broad public, as embodied by the government, 

is protected by Art. 299(1). It might be interesting to note that, initially, certain High Courts did 

not adopt such a strict interpretation of Art. 299(1) and they demonstrated a readiness to accept 

Government contracts that did not entirely adhere to Art. 299(1). On the other hand, the 

Supreme Court interpreted Art. 299(1) strictly from the beginning.14 

In K.P. Chowdhry v. State of Madhya Pradesh15, the appellant signed the sale notice at an 

auction for forest contracts, agreeing to abide by the rules of the auction. One of the conditions 

stated that the bidder's earnest money would be forfeited, the contract would be re-auctioned at 

his risk, and any shortfall would be recovered from him as arrears of land revenue if he failed 

to complete the formalities after the bid was accepted. The highest bidder was him. The bid was 

submitted to the divisional forest officer for approval and signature because the amount was 

greater than the immediate officer could accept. In the process, a disagreement about the 

marking of the trees sold at auction developed between the bidder and the forest department. 

The bidder declined to finish the contract since the dispute was not resolved to his satisfaction. 

He was informed that the contract in his favour would be annulled if the requisite paperwork 

wasn't submitted within a week, the contract would be re-auctioned, and he would be 

responsible for covering any shortfall between his initial bid and the winning bid at the re-

auction. At the re-auction, there was a deficiency of more than 51,000 rupees, and action was 

taken against the appellant to reclaim the money as unpaid land taxes. This was done under the 

terms of the sale that he had agreed to. The recovery actions against the appellant were contested 

in a writ petition. In this instance, it was conceded that no contract meeting the requirements of 

Article 299(1) had ever been signed. Therefore, the issue arose as to whether his signature on 

the sale notice resulted in the creation of any contract between the State Government and the 

bidder and whether the liability resulting from the auction's terms could be enforced and the 

shortfall on the re-auction could be recovered from him even though it did not fully comply 

with Art. 299(1). The High Court of Madhya Pradesh rejected the petition because it believed 

 
14 MP Jain & SN Jain, Principles of Administrative Law, 911 (7th Ed.2017) 
15 1967 AIR 203 
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that the appellant's acceptance of the auction's terms had given rise to an inferred contract, which 

was not covered by Art. 299(1), which only applied to written contracts. The High Court's 

judgement was overturned by the Supreme Court on appeal. There was never a contract as 

required by Article 299, the Supreme Court found (1). The Court further stated that there could 

not be an implicit contract between the Government and another individual in light of Article 

299(1). As "Art. 299, in essence, rules out all implied contracts between a government and 

another individual," no implied contract could be spelled out between the Government and the 

appellant" due to the "required terms" in the first sentence." The Court reasoned that allowing 

implied contracts between the government and another person would render Article 299(1) 

meaningless because a person with a contract with the government that was not executed 

following that provision could escape liability by arguing that an implied contract should be 

inferred from the facts and circumstances of the case. The Court further decided that "if the 

contract between the government and another person is not in complete conformity with Art. 

299(1), it would be void and could not be enforced as a contract by either the Government or 

the other party.” 

However, the Supreme Court has occasionally adopted a more permissive approach to Art. 

299(1)'s. The Court is aware that insisting on strict adherence to the requirements outlined in 

that Article may not always be a feasible idea. In a large organisation like the government, 

hundreds of government employees engage in a variety of contracts with private parties, some 

of which are minor. Sometimes contracts are made verbally or through written correspondence. 

Government officials may occasionally need to respond to an emergency. The administrative 

burden would be enormous if it were mandated that every contract be implemented by a 

cumbersome legal document written in a specific format. Thus, the judicial interpretation of 

Art. 299 has attempted to strike a balance between two goals. On the one hand, it's important to 

safeguard the government against unapproved contracts. On the other hand, it is vital to protect 

the interests of the naive and uninformed parties who enter into contracts with public authorities 

without following all the requirements outlined in Art. 299(1) of the Constitution. Insisting on 

rigorous adherence to these requirements could be unfair to private parties while also making 

government operations very challenging and inconvenient. As a result, under the circumstances 

of some cases, the Supreme Court and the High Courts have significantly softened the strict 

formalities outlined in Art. 299(1) and have upheld contracts even when there has been partial 

but significant adherence to the standards of the provisions of Art. 299(1). In practise, it may be 

accurate to state that the judicial interpretation of Art. 299(1) has alternated between a liberal 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
964 International Journal of Law Management & Humanities [Vol. 5 Iss 6; 959] 
 

© 2022. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

and a strict meaning.16 

Article 300 provides how the suits & proceedings against, or by the government may be 

instituted. It mentions that: 

1. The Government of India may sue or be sued by the name of the Union of India and the 

Government of a State may sue or be sued by the name of the State and may, subject to 

any provisions which may be made by Act of Parliament or of the Legislature of such 

State enacted under powers conferred by this Constitution, sue or be sued concerning 

their respective affairs in the like cases as the Dominion of India and the corresponding 

Provinces or the corresponding Indian States might have sued or been sued if this 

Constitution had not been enacted. 

2. If at the commencement of this Constitution : 

a. any legal proceedings are pending to which the Dominion of India is a party, the 

Union of India shall be deemed to be substituted for the Dominion in those 

proceedings; and  

b. any legal proceedings are pending to which a Province or an Indian State is a 

party, the corresponding State shall be deemed to be substituted for the Province 

or the Indian State in those proceedings. 

The Indian Contract Act, 1872 adds to the public contract's constitutional code, which is 

incomplete and for that reason is incomplete. There is no specific format required for contracts 

under the Indian Contract Act, 1872. A contract might be written or verbal. It might be made 

explicit or implied by the facts of the case and the actions of the parties. But regarding 

government contracts, the situation is different. According to Article 299 of the Indian 

Constitution, certain procedures must be met before a contract can be entered into by or with 

the Central or State Government. The Hon'ble Supreme Court ruled in the case of State of Bihar 

v. Majeed17 that: "It may be emphasised that a Government Contract, like other contracts, is 

likewise governed by the Indian Contract Act, however, it is different a thing apart. A 

Government Contract must adhere to the criteria of Article 299 in addition to the Indian 

Contract Act's specifications for offer, acceptance, and consideration. Therefore, subject to the 

formalities outlined in Article 299, the Central or State Government's contractual liability is 

the same as that of any individual under the general law of contracts.” There is no distinction 

between contracts to which the government is one of the parties and those between two private 

 
16 MP Jain & SN Jain, supra note 13, 913-914 
17 1954 AIR 245 
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parties when it comes to contract interpretation. Even though there isn't much of a difference 

between a contract between private parties and a government contract in terms of enforcement 

and interpretation, the government is nonetheless given some unique privileges in the form of 

preferential treatment about statutes of limitations. Section 11218 of the Limitation Act, 1963, 

has a provision that extends the statute of limitations for actions brought by or on behalf of the 

State. 

The courts have ruled that if the Government receives any benefit from a contract that does not 

comply with Article 299's requirements, it is responsible for paying the other party under 

Section 7019 of the Contract Act and that the contract is deemed to be a quasi-contract to the 

extent that the Government benefits from it. This has been put in place to prevent loss from 

happening to an innocent person. The Indian Contract Act's Section 70 stipulates the following 

3 terms: 

• A person must perform a legal act for another person or deliver something to another 

person.  

• The act or delivery must be performed without any thought of receiving something in 

return. 

• The beneficiary of an action should be the person for whom it was performed or 

something delivered. 

Because of the numerous responsibilities that the modern government undertakes and the 

numerous small contracts that are engaged to carry out these functions, strict adherence to article 

299 is frequently not respected. Section 70 should be implemented if the other party's actions 

were for the government's benefit, aside from adhering to Article 299, and all other features of 

the contract were valid. The government also has the power to sue a person under Section 70 if 

they received any advantage from the government through such contracts. According to Section 

6520 of the Indian Contract Act, if the government renders a contract unenforceable, it is entitled 

to recoup the advantages it provided to the other party.  

IV. REQUIREMENTS FOR A VALID GOVERNMENT CONTRACT 

1. Written Contract 

A contract must be in writing to be enforceable under Article 299(1). The phrases "stated to be 

made" and "executed" in this article make it very apparent that a formal written contract must 

 
18 Limitation Act, 1963, s.112 
19 Indian Contract Act, 1872, s.70 
20 Indian Contract Act, 1872, s.65 
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be executed by a person who has the necessary authority. This is a crucial legal need that must 

be met and is not just a formality.21 

The Supreme Court ruled in Chatturbhuj Vithaldas Jasani v. Moreshwar Parashram22 that the 

constitutional provision was added not just for show but also to protect the government against 

unauthorised contracts. In this instance, the issue that needed to be decided was whether, under 

Section 7(b)23 of the Representation of Peoples' Act of 1951, a person who had entered into a 

contract with the government in violation of the form specified in Article 299 was ineligible to 

be elected to the legislature. Although it had been signed by someone with authority to do so, 

the President's name was not on the document. The contract was declared void by the court.  

In Karamshi Jethabhai Somayya v. State of Bombay24, the court upheld the same stance. In this 

instance, the appellant and the Minister of Public Works Department (PWD) entered into a 

contract for the irrigation of his landholdings. The contract was subsequently revoked because 

it wasn't signed by the Governor. The precise fulfilment of the contract was the subject of a 

lawsuit. The appeal was denied by the court because Article 299's mandatory provisions had 

not been met. 

In the case Union of India v. A.L. Rallia Ram25, the Chief Director of Purchases, Government 

of India, called for bidders. The respondent’s offer was approved. The Director endorsed the 

letter of acceptance. The Supreme Court was asked to determine whether the requirements of 

Section 175(3) of the Government of India Act, 1935, which were equivalent to Article 299(l) 

of the Indian Constitution, were followed. The Act, according to the Court, did not explicitly 

call for the execution of a formal contract. A legal contract may come from the correspondence 

between the parties in the absence of any particular instructions from the Governor-General 

regulating the manner or mode of entering into contracts. 

In the State of Madras v. R. Ranganatham Chettiar26, the Madras High Court ruled that the 

contract was inchoate and hence unenforceable because a legislative requirement called for the 

formal execution of a deed. In this instance, the rule mandated that the government and the top 

bidder at the auction engage in a written contract. Although he put down the security deposit 

and was the highest bidder, the respondent did not sign any official documents. Later, the 

government was sued to prevent it from having another auction, which was required due to 

 
21 CK Takwani, Lectures on Administrative Law, 442 (6th Ed. 2017) 
22 1954 AIR 236 
23  Representation of Peoples' Act, 1951, s.7(b)  
24 1964 AIR 1714 
25 1963 AIR 1685 
26  AIR 1975 Mad 292 
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public objections, but the court refused to comply because there was no legal contract. 

2. Execution by an authorised person 

The next pre-requisite of a valid government contract is that a person authorised by the President 

or the Governor, as the case may be, for that purpose to enter into such a contract on behalf of 

the Government. The aforementioned contract is not binding on the Government and cannot be 

enforced against it if it is signed by an officer who is not authorised by the President or 

Governor. If the State is to be protected from fictitious claims made on the strength of 

unauthorised contracts, the requirement that government contracts must be signed by an 

"authorised person" only is unquestionably very vital. Since Article 299 does not specify a 

particular method of authorization, the customary governmental practise of publication in the 

Official Gazette may be regarded as adequate authorisation. The contract would be null and 

void if the right authority wasn't present.27 

In the case of Union of India v. N.K(P) Ltd. 28, the Director was permitted to sign a contract on 

the president's behalf. The secretary of the railway board signed the deal. The SC ruled that the 

contract was not legal and binding since it was entered into by an officer who was not authorised 

for the stated purpose. 

In the case of State of Bihar v. Karam Chand Thapar29, the plaintiff and the Government of 

Bihar had an agreement for the construction of an airport and other projects. Following some 

labour, a disagreement developed regarding the payment of some expenses. In the end, it was 

decided to refer the dispute to arbitration. The Executive Engineer signed the aforementioned 

agreement, which said that it had been prepared in the name of the Governor. After the award 

was made, the Government argued in civil court that the Executive Engineer was not a party to 

the contract under the Government's notification, and as a result, the contract was invalid. The 

Supreme Court determined that the Executive Engineer had been "specially permitted" by the 

Governor to sign the agreement for reference to arbitration after reviewing the communications 

presented in the case. 

The government and the appellant's company entered into several contracts in the case of Seth 

Bhikraj Jaipuria v. Union of India30. The Divisional Superintendent of East India Railway was 

not specifically permitted to participate in such arrangements. The firm submitted a sizable 

amount of foodgrains under the contracts, and the Railway Administration accepted it. 

 
27 CK Takwani, supra note 20, 443 
28 1972 AIR 915 
29 1962 AIR 110 
30 1962 AIR 113 
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However, the Railway Administration eventually turned down deliveries of commodities. It was 

argued that because the contract did not adhere to Section 175(3)31 of the Government of India 

Act, 1935, it was invalid and did not bind the government. The Supreme Court decided that the 

Divisional Superintendent acting within the scope of his power could engage in the contracts 

after carefully considering the oral and written evidence. The court correctly stated that such 

authority did not have to be granted "simply by rules drafted or by official notifications issued 

on that behalf."  

3. Expression in the name of the President or the Governor 

The final prerequisite of a valid government contract is that such a contract must be signed by 

the President or the Governor, as applicable. As a result, even when such a contract is formed 

by an officer authorised by the Government to act in this capacity, it is still not enforceable 

against the Government if it is not explicitly made on behalf of the President or the Governor.32 

A contractor and the government entered into a contract in the case of Davecos Garments 

Factory v. State of Rajasthan33. Without mentioning that it was executed "on behalf of the 

Governor," the Inspector General of Police signed the agreement in his official capacity. The 

Supreme Court ruled that the provisions of Article 299(1) were not followed and the contract 

was not enforceable in a case for damages brought by the contractor for breach of contract. 

In State of Punjab v. Om Prakash Baldev Kishan34, the Executive Engineer, PWD, who was 

permitted to enter into a contract by the PWD Manual, accepted the contractor's tender for the 

building of a bridge. Although the Executive Engineer signed the letter of approval, the 

Governor's name was not included. According to the Supreme Court, there existed an invalid 

contract. The Court ruled that the aforementioned formalities could not be waived or dispensed 

with, reiterating the principles established in earlier rulings and holding the provisions of Article 

299 to be mandatory and in the public interest. 

A. Valid Contract: Effect 

The contract is legitimate and enforceable by or against the Government, and it is binding on 

the parties thereto if the requirements of Article 299(1) are met. The terms and conditions of the 

contract, rather than the requirements of the Constitution, regulate the relationship between the 

contracting parties once a legal and binding contract has been entered into between the parties, 

i.e., the Government, each a private entity. According to Article 299(2), neither the President 

 
31 Government of India Act, 1935, s.175(3) 
32 CK Takwani, supra note 26, 444 
33 AIR 1971 SC 141 
34 1990 SCC Supl. 673 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
969 International Journal of Law Management & Humanities [Vol. 5 Iss 6; 959] 
 

© 2022. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

nor the Governor shall be held personally accountable for any contract entered into under the 

Constitution or any statute of the Government of India. It also protects those establishing or 

carrying out such contracts on the President's or the Governor's behalf from personal liability. 

The terms of a Government contract are the same as those of a regular contract, with the 

exception that one of the parties to the agreement is either the Central Government or a State 

Government. In addition to complying with the requirements of the Indian Contract Act of 1872, 

a Government contract must also adhere to the requirements of Article 299 of the Indian 

Constitution.35 

B. Non-Compliance: Effect  

The provisions of Article 299(1) must be followed because they are mandatory rather than 

advisory. They are included for protection against unlawful contracts, not just for the sake of 

formality. To prevent the squandering of public funds, the Government must be shielded from 

accountability if a contract is illegal or exceeds its power. As a result, if any of the 

aforementioned requirements are not met, the contract is unlawful and cannot be used by or 

against the government. In the past, the Supreme Court held the position that even though the 

contract was not enforceable in the case of non-compliance with Article 299(1), the Government 

might nonetheless accept responsibility by ratifying it.36 

C. Applicability of Estoppels in Government Contracts 

In general, the doctrine of estoppel cannot be used to enforce a contract between the Government 

and a private party that does not adhere to the standards of Art. 299(1). Section 11537 of the 

Indian Evidence Act, 1872 defines estoppel as "neither he nor his representative shall be 

permitted, in any suit or proceeding between himself and such person or his representative, to 

deny the truth of such thing when one person has, by his declaration, act or omission, 

intentionally caused or permitted another person to believe a thing to be true and to act upon 

such belief." 

According to the Supreme Court in the case of Mulamchand v. State of Madhya Pradesh38, a 

commercial contract between the Union of India and a private party does not comply with the 

requirements of Art. 299(1) is void and cannot be enforced against the Central Government. As 

Art. 299(1) is required, any violation renders the contract worthless and renders it impossible 

for estoppel to apply to contracts that do not follow the Constitution's prescribed form. In such 

 
35 CK Takwani, supra note 31, 446 
36 Ibid, 445 
37 Indian Evidence Act, 1872, s.115 
38 1968 AIR 1218 
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a circumstance, estoppel or ratification is not issued. The petitioner's highest bid at an auction 

for the settling of a ghat was approved by the collector in the case of Kusheshwar Singh v. State 

of Bihar39. He received a provisional permit and was given custody of the ghat after he paid the 

government half of the proceeds from the auction. Then, he invested a sizable sum of money in 

its development. Later, when the government attempted to settle the ghat in favour of a different 

party, the High Court issued a mandamus order to stop the government's action, claiming that 

the petitioner had changed his stance to his detriment after being advised by the relevant 

authorities. Thus, the government was restrained from taking such irrational actions. The current 

judicial perspective is harsh and causes injustice to many innocent people who engage with 

government employees without understanding all of Art. 299's ramifications (1). The principle 

is that a contract between the Government and a private party would be enforceable even if it 

has not been executed in a manner that satisfies all of the requirements of Art. 299(1) and the 

concerned party has complied with all of his obligations under the said agreement should be 

able to be developed by the courts. Justice and Art. 299 are both safeguarded in this way. A 

democratic government should treat people fairly rather than hide behind formalities.40 

i. Statutory Contracts 

A statutory contract, or one made in the course of the exercise of statutory rather than generic 

executive authorities, is exempt from the provisions of Art. 299(1). Without a formal contract, 

statutory provisions may be used to enforce statutory obligations and liabilities, even those with 

a contractual aspect. Thus, a distinction is made between contracts carried out in the course of 

the general executive authorities and those that are authorised by law. Thus, when a State 

Government offers an exclusive licence to anyone on specific terms for manufacturing, 

supplying, or selling items covered by the Excise Act of the various state governments under 

statutory authority under the Act, Art. 299(1) does not apply. A contract may be regarded as 

statutory to the extent that the terms are outlined in a statute and are entered into by a statutory 

entity.41 

ii. Service Contracts 

Failure to adhere to the requirements of Article 299 shall not result in the termination of a 

contract of service with the Government. The reason is that once a government employee is 

appointed, he or she acquires a status, and as such, his or her rights and obligations are now 

 
39 AIR 1974 Pat 267 
40 MP Jain & SN Jain, supra note 15, 913-914 
41 CK Takwani, supra note, 454 
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governed by statutory rules established by the government by Article 30942 of the Constitution 

rather than by the consent of both parties. Typically, only a letter of appointment serves as the 

formal contract between the government and the employee, and the government service begins 

with that. Service contracts must be viewed in this context as not falling under the purview of 

Article 299(1).43 

In Parshotam Lal Dhingra v. Union of India44, the court held that a service contract with the 

government could not be regarded as a contract in the traditional sense because it was subject 

to the "pleasure" of the President or Governor under Art. 310(1)45 of the Constitution and could 

be terminated at any time despite an express condition to the contrary. As a result, a service 

contract should not be included in the scope of Art. 299(1) of the Constitution.  

V. QUASI CONTRACTUAL LIABILITY 

If the requirements of Article 299(1) of the Constitution are not met, the contract is not 

enforceable at the request of either of the contracting parties in a court of law. In these 

circumstances, courts have used Section 70 of the Indian Contract Act, 1872, and ruled the 

Government liable to indemnify the other contracting party on the ground of quasi-contractual 

obligation to safeguard innocent parties. According to Section 70, the obligation to pay 

compensation for the use of the provided items or the voluntary acceptance of the completed 

job arises if one of those actions takes place. Therefore, when a claim for compensation is filed 

under Section 70 by one party against another, it is not based on an existing contract between 

the parties but rather on the fact that one party performed services for the other and that service 

was voluntarily accepted by the other party.  Thus, "unjust enrichment" is prohibited by Section 

70 of the Contract Act.  

The Supreme Court explored the issue of the connection between Art. 299(1) and S. 70 in State 

of West Bengal v. B.K. Mondal46, where a contractor completed some building work at the 

request of a subdivisional officer who had approved his tender. The government approved the 

building's construction, but the contractor was not paid. The Government contested its financial 

responsibility because the construction was undertaken in response to an unlawful and illegal 

request and there was no contractual relationship between it and the respondent. There was no 

contract that was enforceable as such and met the requirements of Art. 299(1). The respondent 

 
42 Constitution of India, 1949, art.309 
43 CK Takwani, supra note 40, 452 
44 1958 AIR 36 
45 Constitution of India, 1949, art.310(1) 
46 1962 AIR 779 
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filed a lawsuit against the government for the recovery of the sum after not receiving payment. 

The Supreme Court was asked to decide whether the respondent could receive payment for the 

job he completed under S. 70 of the Contract Act in the absence of a legally binding contract. 

The Court determined that even though the contract as a whole was unenforceable because it 

did not comply with Art. 299(1), the Government was still held liable to pay under S. 70 of the 

Contract Act based on a quasi-contract for the work completed by the contractor and approved 

by the Government. S. 70 only states that the obligation to provide remuneration for the 

enjoyment of the delivered items or the voluntary acceptance of the completed job arises if one 

of those actions takes place. Numerous following instances have reaffirmed and used the 

Mondal principle. 

The defendant in the case of P.C. Wadhwa v. State of Punjab47 applied for the position of the 

stipendiary probationer for the Superior Forest Course at the Indian Forest College, Dehradun. 

The Punjab Public Service Commission chose him, and he finished his training in Dehradun. 

To receive a reimbursement for the money spent on his training and education, the 

advertisement stipulated that the chosen candidate must work for the department for at least five 

years. In actuality, he didn't sign a bond. Without the government's approval, he prematurely 

quit college and was chosen for the Indian Police Service. The money spent on him was sought 

by the government. Under Section 70 of the Contract Act, the Government brought a lawsuit to 

recoup the money. Before the Punjab & Haryana High Court, the defendant-appellant argued 

that S. 70 was not applicable for two reasons: first, no written agreement was formed as required 

by Art. 299 of the Constitution; and second, he had not benefited from his education at the 

college. The High Court adopted the Supreme Court's decision in the B.K. Mondal case and 

declared that Section 70 would still apply even if Art. 299 was not followed and there was no 

genuine agreement, so long as its prerequisites were fully satisfied. Because the government 

had spent money on paying his college tuition and a stipend during his training term, Section 

70 was deemed to be applicable in the present case. Additionally, he had the choice to "refuse 

the training". As a result, under Section 70, the instruction given to the defendant-appellant was 

neither gratuitous nor unconstitutional. He did not have to go through the training. He had the 

choice to decline the training, but he chose not to.  

Section 65 of the Contract Act has also, in some cases, been used in this regard. The text of 

Section 65 reads as follows: "When an agreement is found to be void or when a contract 

 
47 AIR 1987 P H 117 
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becomes void, every person who has benefited from it is obligated to make it whole or to 

compensate the party from whom he benefitted." The equitable notion of restitution, not any 

implicit contract, is the foundation of Section 65. Under Section 65 of the Contract Act, the 

Government may reclaim any payments it has paid in connection with a null and void contract. 

When a contractor engaged in a contract with the government to build a godown and was paid 

for the project but did not finish the work, the government cancelled the contract and launched 

a lawsuit to recover the money advance. The court decided that even while S. 65 of the Contract 

Act allowed the government to reclaim the money granted to the contractor, the contract was 

nevertheless unlawful from the start since it did not comply with Art. 299(1).48  

VI. CONTRACTS & STATUTORY DISCRETION 

There are occasionally issues with how contracts and statutory discretion interact. How much 

can the existence of a contract affect how the relevant authority exercises its statutory authority? 

The consumer in U.P. State Electricity Board vs. Smt. Lakshmi Devi Sehgal and Anr.49  

requisitioned the supply of electric energy to enable her to run the tube well on the farm; upon 

agreeing on August 30, 1968, her premises were connected to the main. The consumer has an 

agricultural farm on Lucknow-Barabanki Road; the farm has a tube well. The transformer 

located far from her tube well had been taken, and she was informed when the electric motor of 

the well ceased working in the first week of October. The Board made her pay the replacement 

cost when she applied to replace the stolen transformer. The Board argued that because the 

consumer agreed to the Board's subsequent modifications or additions to the Conditions of 

Supply, including Condition No. 23(a) requiring the consumer to pay for the cost of the stolen 

transformer, the consumer could not turn around and request that the Board resume the supply 

of energy without fulfilling her end of the bargain. Finally, it was argued that because the parties' 

rights arose through a contract, the court cannot use its extraordinary jurisdiction over them 

under Article 22650 of the Constitution. 

A new requirement No. 23 (a) offering: "Anytime a transformer outside a customer's place of 

business in a rural region from where he is receiving the supply is stolen, the customer is 

responsible for paying for its replacement. However, if there are multiple consumers, the cost 

will be split according to the proportions agreed upon by each.” The new clause was included 

in the contract because Condition No. 10 (1) of the Agreement mandates that the consumer shall 

"as if they had been incorporated into this Agreement, abide by the Electricity Board conditions 

 
48 IP Massey, supra note 2, 465-466 
49 AIR 1977 All 499 
50 Constitution of India, 1949, art.226 
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of supply that are currently in effect and by any subsequent modifications or alterations thereto. 

The learned single Judge of the Allahabad High Court ruled that because the transformer was 

not a "component of service line" as that term is defined in Section 2(1)51 of the Indian 

Electricity Act,1910, the petitioner had no legal obligation to pay for its replacement. According 

to the learned single Judge, a transformer is an integral component of the main transmission 

line. The Board has filed an appeal because they are unhappy with that order. The appeal was 

rejected with costs by the HC because it lacked merit. The court of appeals ruled that the 

prospective consumer only has to pay for the "Service Line" cost before the Board complies 

with his request for the delivery of energy.   

In the opinion of the Court, neither the Electricity (Supply) Act of 1948 nor the 1910 Act 

provides the Board the right to request the transformer's replacement cost. Given that, if the 

Board added a provision like that to the Conditions of Supply, which comprise their agreement, 

such a condition would be null and unlawful because it would be against public policy. It is 

widely acknowledged that public corporations do not possess any implicit authority to engage 

in agreements that would preclude or excessively limit their ability to perform their public-

service obligations. Any deal that would be against the rule of law wouldn't be upheld. The 

Board wants to rely on the newly inserted condition No. 23 (a), but this is illegal because the 

law will not uphold it. The Board is instructed to fulfil its duties in the current situation by 

replacing the stolen transformer.  

VII. GOVERNMENT CONTRACTS & CONSTITUTIONAL RESTRICTIONS 

There have been significant changes to the law governing government contracts outside of 

Article 299 since 1979. The scope of Art. 299 is incredibly narrow; it just establishes formal 

guidelines for everyday issues like how a contract between the government and a private party 

is to be worded and who is authorised to sign it on the government's behalf. However, Art. 

299(1) makes no mention of how the Government is to use its executive power to award 

contracts. Is the government free to award a contract to anybody it chooses, or are there any 

restrictions on how this power must be used? How far does Article 226 allow for judicial review 

of government contract awards? 

In an early judgement, C.K. Achutan v. State of Kerala52, the Supreme Court said the following 

formulation about the issue of government rights in the case of a contractual partnership. Both 

the petitioner and the third respondent, the Cannanore Co-operative Milk Supplies Society, had 

 
51 Indian Electricity Act, 1910, s.2(1) 
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submitted tenders in this case for the supply of milk to the Government Hospital for the fiscal 

year 1948–1949; after carefully examining them, the Superintendent accepted the tender from 

the petitioner and informed the Director of Public Health of the rationale behind the choice. 

After providing the necessary notice required by Cl. 20 of the tender, the contract with the 

petitioner was subsequently cancelled. He was then informed that it was government policy to 

award contracts to the Co-operative Milk Supplies Union based on prices set by the Revenue 

Department for supplies to government medical institutions in the Cannanore District. In a 

petition submitted under Article 3253 of the Constitution, the petitioner claimed that he had been 

subjected to discrimination in comparison to the third respondent, that he had been denied the 

opportunity to work for the State on an equal basis, and that his fundamental rights under 

Articles 1454, 16(1)55, and 19(1)(g)56 had been violated. The Supreme Court rejected the writ 

petition, noting that the main issue is whether there was any breach of the contract that was 

allegedly offered to the petitioner but was later terminated for either good or bad grounds. There 

is no discrimination because the government is free to select a candidate of their choosing to 

carry out contracts that they desire to be carried out, just as a private party is. Because the 

Government must choose the person to carry out a specific contract, the aggrieved party cannot 

invoke Art. 14 protection when one person is picked over another. Similar to how a contract 

held by the government is treated the same as a contract held by a private entity. The individual 

who was wronged by the contract may be entitled to sue for damages or, in appropriate 

circumstances, specific performance as a result of the breach, but he cannot claim that he was 

denied the right to practise his profession or to carry on his business as is provided for in Art. 

19(1)(g). The rule was an example of the government's freedom of contract; it could conduct 

business with anybody it wanted. Therefore, the Government was free to enter into a specific 

contract with anybody it chose and was not required to accept the lowest tender for any job or 

the highest price at an auction. When the Government chose one individual over another to enter 

into a contract, the aggrieved party was unable to rely on Art. 14's protection since the 

Government was required to make that decision. 

A person was barred from submitting any tenders or accepting any government employment for 

10 years without a hearing in Punnen Thomas v. State of Kerala57. When he challenged the 

 
53 Constitution of India, 1949, art.32 
54 Constitution of India, 1949, art.14 
55 Constitution of India, 1949, art.16(1) 
56 Constitution of India, 1949, art.19(1)(g) 
57 AIR 1969 Ker 81 
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order, the High Court, by a majority, rejected the petition, stating that "the Government, like 

any private individual, has got the right to enter or not to enter into a contract with a particular 

person," and that no one had a fundamental right to demand that the government do any business 

with him. However, of more relevance, in this case, is Justice Mathew's prophetic dissenting 

opinion, which declared the government's ruling illegal because the petitioner hadn't received 

natural justice. This view would go on to become the standard in time and is frequently quoted. 

The judge underlined that blacklisting resulted in reputational damage and status loss in the 

business community in addition to financial loss. “A democratic government cannot set up 

arbitrary and capricious conditions for the selection of people with whom it will only interact, 

according to Justice Mathew's famous quote that later became widely accepted.” 

In G.E. &E. Co. v. Chief Engineer58, the government chose someone other than the bidder with 

the lowest price to carry out some work. He claimed that he was the victim of discrimination 

and that a government-owned company, whose chairman simultaneously served as the head of 

the committee in charge of purchasing goods for the government, received preferential 

treatment. The Kerala High Court rejected the argument, stating that because the Government 

must be given the right to choose the individual to carry out a specific contract, the aggrieved 

party could not invoke Art. 14 protection when it chose one person over another. "It is 

completely permissible for the Government to select a person to carry out a contract that they 

prefer to have carried out, just as it is for a private party to do the same." 

The aforementioned decisions demonstrate that the courts granted the government virtually 

unrestricted discretionary power to enter into contracts with anyone it chose and that they did 

not seek to impose any limitations on that discretion. But this job was wholly unacceptable. As 

the largest consumer of goods and services in the nation, the government today possesses 

considerable economic power and the ability to provide the people with economic benefits. This 

increases the likelihood that a government will use its authority to grant aid capriciously. The 

government and/or any of its agencies shouldn't be permitted to act arbitrarily and grant favours 

to anybody they like. Because the government essentially exercises administrative power when 

it enters into a contract with someone, it is vital to adopt some norms to restrict government 

discretion. Additionally, the government should always behave as a government and not as a 

private trader. Fair trade principles should also apply to the government.59 

Concerning government contracts, much of what was previously mentioned has changed 
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drastically as a result of the Supreme Court's ground-breaking ruling in the landmark case 

Ramana Dayaram Shetty v. International Airport Authority60 (Airport case) in 1979. The case 

is significant because it aims to control government discretion in a newly emerging field, 

namely the awarding of contracts, the provision of government benefits and charity, and the 

sale of public property. A welfare state exists for the welfare and common good of the greatest 

number of people, not just for the benefit of a select few, and the state does not enjoy the same 

freedom as an individual does because a government is always a government subject to rule of 

law in all its activities, so the courts have now shed their passive attitude in this area. The Airport 

case's factual matrix can be summed up as follows: On January 3, 1977, the International Airport 

Authority, a statutory organisation created by a parliamentary act, published a notice requesting 

bids for the management of a second-class restaurant at the Bombay Airport. The Authority set 

down requirements for the tenderer's eligibility. The Kumaria whose bid was the highest and 

who looked to meet all the requirements outlined in the notice requesting bidders was given the 

contract by the authority. After that, Kumaria took the required actions by buying the tools 

(coolers, crockery, etc.) needed to operate the restaurant. The previous contractor (Irani) 

running the restaurant did not evacuate the premises even though his contract with the authority 

had expired, hence the Authority failed to turn over custody of the premises to him. Irani and 

the Authority engaged in some legal dispute, but Irani lost. The Authority's decision to accept 

Kumaria's tender was then challenged in a writ suit under Art. 226 by a person named Ramana. 

In the end, the Supreme Court heard the case after granting special leave under Article 13661 of 

the Constitution. One of the arguments put forth in the notice-seeking tenders is. The Court 

addressed this issue and determined that "the eligibility standard outlined in the notice was an 

objective test and not a subjective one. The eligibility standards were reasonable, impartial, and 

non-discriminatory. The Court further determined that Kumaria was ineligible to submit the 

tender following the eligibility standards established and that the Authority's decision to accept 

it violated the provisions of the notice-seeking tenders. Governmental discretion is limited in 

that it cannot provide or deny largesse at its whim or in an arbitrary manner. Whatever it does, 

the government is always subject to limitations that come with being in that position in a 

democratic society. Executive action must adhere to a principle that passes the logic and 

relevance test. Despite this declaration of principles, the Court declined to vacate the Authority's 

judgement in the current case, which awarded the contract to Kumaria, due to the unusual facts 

and circumstances of the case. The petitioner had no real personal stake in the outcome of the 
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lawsuit and was only put up by Irani to deprive Kumaria of the benefits of the contract that he 

had successfully negotiated. According to the court, it would not be a wise use of discretion to 

overturn the authority's decision and avoid the contract. The writ petition was not legitimately 

filed by the petitioner to advance his interests. He also demonstrated a certain amount of laxness 

by submitting the petition after the Authority had approved the tender. Since Kumaria had 

already invested a significant lot of money in building the restaurant, it would be quite unfair to 

terminate the contract at this time. Officers and officials must always exercise discretion while 

using their authority to offer the public various services and benefits, as this discretion must be 

used for the greater welfare of society. This is where the Airport case's significance rests. 

Ramana has achieved progress in a field that has hitherto been thought of as being entirely 

discretionary. The current consensus is that Article 14 of the Constitution would apply to the 

executive authority of a government to award contracts. "The Government is not and should not 

be as free as an individual" signifies that the government no longer has complete discretion to 

enter into contracts with anyone. The Government must select the party without discrimination. 

When it comes to contract awards, the government is not allowed to make any distinctions 

between people.  

VIII. GOVERNMENT CONTRACTS & WRITS 

In general, a writ petition under article 32 or 226 of the Indian Constitution cannot be filed when 

a matter is wholly within the purview of contract law (i.e., when there is a pure and simple 

contractual dispute involving a contract with the Government/State); instead, private law 

remedies should be sought.  

In the case Syed Moosa Quadri v. State of Andhra Pradesh62, the corporation called for bids for 

some construction work. ‘A’ submitted the only tender, but it was declined. The corporation 

then issued a call for new bids. ‘B’ wished to submit a tender, but no forms were given to him; 

as a result, he was inadvertently barred from doing so. Later, the government instructed the 

acceptance of tender ‘A’. ‘B’ filed a writ petition to contest the corporation's action. The Andhra 

Pradesh High Court invalidated the corporation's decision to award the contract to A on the 

following grounds, among others:  

i. ‘B’ had a right to tender for the work, but that right was denied to him;  

ii. The Government lacked the legal authority to order the corporation to accept ‘A’'s 

tender;  
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iii. The corporation is an autonomous body, so accepting ‘A’'s tender in response to a 

government directive was improper; and  

iv. The fact that ‘A’'s tender had previously been rejected was not a defence. 

The role of the courts is to prohibit bias and arbitrariness in the exercise of power by the 

government or its authority in the domain of contract awarding and to make sure that the power 

is used in the public interest and not for any side purposes. 

In DFO v. Ram Sanehi Singh63, the respondent bought the right to cut wood for a year at an 

auction held by the forest officer. However, the Divisional Forest Officer (DFO) issued a 

directive denying the petitioner access to some of the timber he had cut. A petition for a writ of 

certiorari was filed to overturn this order and seek incidental relief because the petitioner had 

not been granted a hearing before the decision was made. The Allahabad High Court dismissed 

the petition because the DFO had acted in the course of his official duties and that the respondent 

should have sought redress in a regular lawsuit for the enforcement of the agreement or damages 

rather than in a petition under article 226. But the Supreme Court rejected the DFO's arguments, 

overturned the order, and stated that it was "unable to hold that, simply because the source of 

the right... was initially in a contract, he must resort to a suit and not to a petition by way of a 

writ" to seek relief from any arbitrary and illegal activities on the part of a public authority. The 

Supreme Court stated that the "facts and circumstances of the case will determine whether 

public law or private law rights are involved." No straight jacket formula can eliminate the 

contrast between rights and remedies. It needs to be looked at in each unique situation. 

IX. CONCLUSION 

Therefore, the State cannot engage in a relationship, contractual or otherwise, with a third party 

arbitrarily; instead, it must behave per some standard or norm that is reasonable and non-

discriminatory. The Executive Government's decisions should be supported by logic and free 

from arbitrary behaviour. The type of action that the State engages in should be the determining 

factor in determining whether it is liable. Nothing has been done in this area, notwithstanding 

Article 300's explicit need for legislation.64 The State would have a greater financial burden 

than it could bear, according to the Government. The rulings of the judiciary take on much 

greater significance in the lack of a clear and unambiguous statute that specified the State's 

contractual liability. Administrative law must strike the correct balance between administrative 

discretion to make contractual or political decisions, or to address social policy issues, and the 
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necessity to address any injustices. When a State enters into a contract, it is required to do so 

honestly, without discrimination or unfair procedure, and under Article 14 of the Indian 

Constitution, this action is susceptible to judicial review.65 The judiciary's review authority is 

used to restrain any unchecked executive behaviour. There are two modern implications of the 

constraint. One covers the range of judicial involvement, while the other the court's authority to 

overturn an administrative decision based on merits. These restrictions are a defining feature of 

judicial oversight of administrative action. Judicial review can be a sufficient tool to determine 

the scope of the State's contractual liability because it is not concerned with assessing the merits 

of the decision in favour of which the application for judicial review is made, but rather the 

decision-making process itself.66  

***** 
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