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Controlled Delivery – An Efficacious 

Investigative Technique to Bust Drug 

Syndicates: An Analysis 
   

SRINIVASAN GOPAL
1 

       

  ABSTRACT 
With the spate of seizures of narcotic drugs in the recent past, the use of controlled delivery 

as an investigative tool by the empowered departments has picked up steam recently and 

has witnessed success in not only unearthing the conspiracy but also busting the entire 

syndicate. 

The article analysis thoroughly the need for controlled delivery and the efficacy involved 

in the disruption of supply chain and bringing all the persons involved to justice. 

 

1. One of the most effective means to disrupt the supply chain in the illicit drug trafficking 

is to act promptly by verifying through legitimate means upon receipt of specific information 

or gathering of intelligence by the empowered officer. A timely action enables the empowered 

officer to prevent the illicitly trafficked drug being put into circulation and simultaneously 

unravel & unearth the conspiracy and bring the drug syndicate and their associates within the 

country and abroad to justice.  There can be definitely no two opinions on the fact that illicit 

drug trafficking is an organized crime solely aimed at deriving profits for the persons in the 

entire chain and channelling this illegitimate profit into business venture – legitimate or 

illegitimate, including narco-terrorism and accordingly it can be stated without hesitation that 

illicit drug trafficking is the most profitable  illegal business across the globe and hence poses 

the challenge to all the empowered department/organizations. 

2. We find the term “controlled delivery” defined under article 1 (g) of the UN Convention 

against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, 1988 and the same is 

extracted hereunder: 

“(g) "Controlled delivery" means the technique of allowing illicit or 

suspect consignments of narcotic drugs, psychotropic substances, 

substances in Table I1 and Table II1 annexed to this Convention, or 

substances substituted for them, to pass out of, through or into the 

 
1 Author is a Superintendent of Central Tax at Office of Pr. Chief Commissioner of CGST & CX (DZ), New 

Delhi, India. 
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territory of one or more countries, with the knowledge and under the 

supervision of their competent authorities, with a view to identifying 

persons involved in the commission of offences established in 

accordance with article 3, paragraph 1 of the Convention;” 

UN Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, 

1988 

3. India is a signatory to the convention, the details of which are tabulated as under2: 

Participant 

 

Signature 

 

Ratification, Accession(a), Acceptance(A), 

Approval(AA), Formal confirmation(c), Succession(d) 

India  27 Mar 1990 a 

4. The general commentary on Article 11 of the Convention is extracted for the sake of 

ease of reference3: 

Article 11 of the Convention specifically endorses the investigative 

technique of controlled delivery at the international level. In article 1, 

subparagraph (g), controlled delivery is defined as "the technique of 

allowing illicit or suspect consignments of narcotic drugs, 

psychotropic substances, substances in Table I and Table II annexed 

to this Convention, or substances substituted for them, to pass out of, 

through or into the territory of one or more countries, with the 

knowledge and under the supervision of their competent authorities, 

with a view to identifying persons involved in the commission of 

offences established in accordance with article 3, paragraph 1 of the 

Convention". 

11.2 Article 11 was the first international text to endorse the practice 

of controlled delivery. The earlier tradition, reflected, for example, in 

the 1961 Convention, was to emphasize the seizure of drugs, if not 

positively to require their seizure; the 1988 Convention in that sense 

departed radically from earlier practice” 

4.1. ‘Controlled delivery’ has been dealt separately in detail in Article 11 of the Convention 

ibid which is reproduced below: 

 

https://www.ijlmh.com/
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Article 11 

CONTROLLED DELIVERY 

Paragraph 1 

If permitted by the basic principles of their respective domestic 

legal systems, the Parties shall take the necessary measures, within 

their possibilities, to allow for the appropriate use of controlled 

delivery at the international level, on the basis of agreements or 

arrangements mutually consented to, with a view to identifying 

persons involved in offences established in accordance with article 

3, paragraph 1, and to taking legal action against them. 

Paragraph 2 

 Decisions to use controlled delivery shall be made on a case-by-

case basis and may, when necessary, take into consideration 

financial arrangements and understandings with respect to the 

exercise of jurisdiction by the Parties concerned 

Paragraph 3 

Illicit consignments whose controlled delivery is agreed to may, 

with the consent of the Parties concerned, be intercepted and 

allowed to continue with the narcotic drugs or psychotropic 

substances intact or removed or replaced in whole or in part. 

4.2 Reading of all the three paragraphs in Article 11 of the 1988 Convention reveals that 

the entire operation involves risks and chances of getting exposed at any stage of the operation 

cannot be under-estimated. Therefore, the operations, after being mutually agreed to, are to be 

monitored continuously, require round the clock surveillance and require substantial manpower 

and proper resources/equipment/finance and the cost effectiveness of the operations are to be 

worked out before undertaking control delivery. 

CONTROLLED DELIVERY UNDER THE NARCOTIC DRUGS AND 

PSYCHOTROPIC SUBSTANCES ACT, 1985 

5. Controlled delivery stood defined in clause (viib) of section 2 of the Narcotic Drugs 

and Psychotropic Substances Act, 1985 (hereinafter referred to as ‘the Act’) and was inserted 

by section 3 of Act 9 of 2001. 

https://www.ijlmh.com/
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5.1 Controlled delivery has been defined under the Act in an identical manner with minor 

modification, as under: 

“(viib) “controlled delivery” means the technique of allowing illicit or 

suspect consignments of narcotic drugs, psychotropic substances, 

controlled substances or substances substituted for them to pass out of, 

or through or into the territory of India with the knowledge and under 

the supervision of an officer empowered in this behalf or duly 

authorised under section 50A with a view to identifying the persons 

involved in the commission of an offence under this Act;” 

5.2 The power to undertake controlled delivery is set out in section 50A of the Act. Section 

50A of the Act stood inserted by section 23 of Act 9 of 2001 and came into effect from 

02.10.2001 and the said section is extracted herein for ease of reference: 

 “50A. Power to undertake controlled delivery.—The Director 

General of Narcotics Control Bureau constituted under sub-section (3) 

of section 4 or any other officer authorised by him in this behalf, may, 

notwithstanding anything contained in this Act, undertake controlled 

delivery of any consignment to— (a) any destination in India; (b) a 

foreign country, in consultation with the competent authority of such 

foreign country to which such consignment is destined, in such manner 

as may be prescribed.” 

5.3 A cursory look at the definition of controlled delivery reveals that the same is applicable 

to narcotic drugs, psychotropic substances and controlled substances or substances substituted 

for them to pass out of or through or into the territory of India with the knowledge and under 

the supervision of an officer empowered by Director General, NCB. Esteemed readers may 

note at this juncture that the power to order controlled delivery is exclusively vested with the 

DG, NCB and in the absence of an authorisation from the DG, NCB, no controlled delivery 

can be effected by any of the empowered departments/organisations, including the NCB. 

5.4 Further the Act provides for ‘internal controlled delivery’ when the destination of the 

contraband detected in India is within the territory of India and ‘external controlled delivery’ 

when the final destination of the contraband detected in India is in any other country. Under 

international cooperation, controlled delivery operation can also be carried out when India is a 

transit country and country of origin & country of destination are foreign territories 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
931 International Journal of Law Management & Humanities [Vol. 5 Iss 3; 927] 
  

© 2022. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

5.5 At this stage, esteemed readers may note that the DG, NCB is empowered under s50A 

of the Act to authorise any officer to effect control delivery. The officer to whom the DG, NCB 

has delegated his power cannot further delegate to his subordinate.  Essentially, it is made clear, 

this principle of law emanates from legal maxim “Delegatus Non Potest Delegare”. In short, 

the concept of sub-delegation of power to an officer delegated would only mean that the said 

officer sub-delegating the power has gone beyond the purview or ambit of power delegated to 

him. To put it differently, "One to whom a power is delegated, cannot himself further delegate 

that power." 

5.6 The aforesaid issue came up before the Court of Ms. Anu Grover Baliga, Special Judge, 

NDPS, Patiala House Courts, New Delhi in a case booked by NCB, New Delhi4   and the 

Hon’ble Special Judge, NDPS, Patiala House Courts, New Delhi, after hearing the rival 

submissions, held as under:   

“26. The next contention made by the defence with respect to the non 

compliance of provisions of NDPS Act is with respect to the provisions of 

section 50 A NDPS Act. Ld defence counsels have submitted that PW1 Yogesh 

Deshmukh though being the Incharge Director General was authorized to 

undertake controlled delivery, he could not have further delegated the said 

powers to Y.R. Yadav, Superintendent NCB or to Akhilesh Kumar Mishra, IO 

NCB in view of the provisions of section 50A of the NDPS Act and therefore 

the Superintendent Y.R. Yadav or Akhilesh Kumar did not have the authority 

to undertake controlled delivery and any recovery , if any, effected and 

apprehension made pursuant to such illegal exercise of power stands vitiated. 

They have pointed out that as per the deposition of PW1 Yogesh Deshmukh, 

he was the Incharge Director General of NCB from the period of 12.07.2010 

to 17.10.2010 and that during the said period he was also the Zonal Director 

NCB and that vide Ex.PW1/2, he being the Officiating Director General NCB 

had authorized himself i.e. the Zonal Director NCB to further undertake the 

controlled delivery. Now the argument of the defence is that though this 

official Officiating as Director General NCB could have authorized the Zonal 

Director NCB to undertake controlled delivery, he could not have as the 

Zonal Director, NCB further delegated the power of undertaking to the 

Superintendent or to the Intelligence Officer of NCB and further the evidence 

on record points out that even the said sub delegation has not been done in 

writing or orally by PW1 Yogesh Deshmukh in as much as both PW1 and 

https://www.ijlmh.com/
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PW3 Y.R. Yadav, Superintendent, NCB on being specifically crossexamined 

in this regard have merely stated that PW1 had a discussion with PW3 with 

respect to the controlled delivery. Thus the contention is that mere discussion 

cannot be equated with any subdelegation of powers or authorization as 

required by section 50A of the NDPS Act. On the other hand, Ld. SPP for 

NCB has submitted that though Yogesh Deshmukh being the Director General 

NCB has vide Ex.PW1/2 authorized himself being the Zonal Director to 

undertake controlled delivery, he could have also as per law, have 

straightaway authorized Y.R. Yadav Superintendent to undertake the said 

delivery. He has also contended that there is no prohibition laid down in 

section 50A against the subdelegation of power of undertaking controlled 

delivery by the officer authorized by the Director General of NCB nor is there 

any requirement that the said subdelegation should have been in writing. In 

the alternative, he has pointed out that the evidence led by the prosecution on 

record clearly proves that Yogesh Deshmukh was present both at the IGI 

airport as well as at Hotel Saptgiri and therefore his contention is that the 

controlled delivery did take place under his supervision only and therefore 

there has been no violation of section 50A of the NDPS Act. 

28. The term controlled delivery refer to in the said provision, has been 

defined in section 2(viib) to mean the technique of allowing illicit or suspect 

consignments of narcotic drugs, psychotropic substances, controlled 

substances or substances substituted for them to pass out of, or through or 

into the territory of India with the knowledge and under the supervision of 

an officer empowered in this behalf or duly authorized under section 50A 

with a view to identify the persons involved in the commission of an offence 

under this Act. 

29. The aforementioned provisions make it clear that that the controlled 

delivery has to take place with the knowledge and the supervision of the 

Director General of NCB or by an officer authorised by him. Now in the 

present case it cannot be disputed that PW1 Yogesh Deshmukh did have the 

knowledge of the controlled delivery. However, whether the controlled 

delivery actually took place under his supervision or not is a question which 

is to be examined. The word supervision means to make sure that the activity 

being supervised is done correctly and properly. Though this court does 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
933 International Journal of Law Management & Humanities [Vol. 5 Iss 3; 927] 
  

© 2022. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

completely agree with the Ld. SPP that in the present case PW1 Yogesh 

Deshmukh was fully empowered being the officiating Director General of 

NCB, to have authorised another officer to supervise the controlled delivery 

and that there is no prohibition in this regard, however the fact of the matter 

is that PW1 himself has not at all deposed that he had authorised any other 

person to undertake the controlled delivery. His deposition is categorical 

that he being the officiating Director General of NCB had authorised 

himself i.e. the Zonal Director to undertake the controlled delivery. In his 

cross examination he has categorically stated that he had only orally 

authorised the Superintendent Y.R. Yadav to issue the search warrants for 

search of the suitcases. Thus, there is no statement made by him that he had 

authorised Y.R. Yadav to undertake the controlled delivery. Neither has PW 

Y.R. Yadav stated that he was given any such authorisation. His mere 

deposition is that Yogesh Deshmukh had discussed with him the proposal 

of controlled delivery received from Afghanistan. The alternative 

contention of Ld. SPP that Yogesh Deshmukh was himself present both at 

the airport and at the Saptgiri hotel will also have to be tested by the 

evidence led by the prosecution in this regard………” 

Emphasis applied 

5.7 The sum and substance of this judgment is that the authorisation should be got issued 

in the name of the officer who would actually effect controlled delivery rather than having the 

authorisation issued in the name of the Zonal Director or Deputy/Assistant Director and in case 

it is got issued in the name of Zonal Director or Deputy/Assistant Director, it is only that officer 

named in the authorisation who should effect controlled delivery inasmuch as the delegated 

officer cannot sub-delegate the power delegated to him as the Act does not vest such power of 

sub-delegation. 

5.8  A similar plea was raised in Bail Appln. 307/2019 decided on 24.06.2020 by the 

Hon’ble High Court of Delhi in the case of Mohd. Hanif vs. NCB (see para infra for further 

details). The bail application came to be rejected on account of the fact that rigours of s37 of 

the Act stood attracted in this case. 

PURPOSE OF CONTROLLED DELIVERY 

6. Controlled deliveries are very delicate and such intensive operations involve 

deployment of competent and the most efficient personnel of the empowered 

https://www.ijlmh.com/
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department/organization for a successful operation. Controlled delivery is an investigative tool  

in the hands of the empowered department  which helps them in disrupting the entire supply 

chain and effectively unearth the conspiracy & network of people involved in the entire chain 

of activities.  By effecting controlled delivery, the empowered officers are in a position to 

dismantle the structure and network of the organization/syndicate and thereby the supply chain 

disruptions enables reduction in supply. By effecting controlled delivery, the empowered 

department is able to identify additional and higher level offenders, other facilitators and 

various associates in the entire supply chain and thereby enables the empowered department to 

obtain additional evidences. Controlled deliveries, thus, lead to identification of actual persons 

behind the scheme/scene, operators, financiers, harbourers of offenders, arrest them, and bring 

them to trial to secure a conviction in a court of law. The evidence gathered in such operations 

also leads to identification of assets which are liable for forfeiture under the Act. These types 

of offenders are the person who act as a facilitator or mediator and handle the illicit drug 

trafficking with anonymity and do not hog the limelight and without the controlled delivery in 

place, it would be too difficult for the empowered department/officer to prosecute such persons 

(suspects), who generally carry on their work in a normal and routine manner as a normal 

citizen without raising any suspicion on them.  

TYPES OF CONTROLLED DELIVERY – INTERNATIONAL SCENARIO5  

7. There are different types of controlled deliveries that can be effectively put into use and 

the selection of a particular type depends upon the facts and circumstances of that case. The 

types that can be put into operation are: 

A. Controlled deliveries based on the different types of drug trafficking routes i.e. land, 

sea or air 

B. Controlled deliveries carried out with the cooperation of a suspect carrier, courier 

of drugs after the detection by customs, police or border police of an illicit drug 

transport, concealed in means of transport or in the case of drugs concealed on the 

body by the suspect 

C. Controlled deliveries carried out by convert monitoring of the trafficked drugs 

D. Controlled import/export (‘the pass through”) carried out together with other special 

investigation techniques such as undercover agents 

E. Controlled deliveries with/without replacement of the drugs 

https://www.ijlmh.com/
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7.1 Now we take up each of the techniques to understand the intricacies involved in each 

of the techniques. 

A. Of the different types of controlled deliveries effected on the basis of 

drug trafficking routes i.e. land, sea or air, the air routes used for illicit trafficking 

is different from the other ones primarily on account of the fact that there are  

generally direct air routes between the country of origin and country of destination 

i.e. there is avoidance of the transiting through various countries (territories).  To 

illustrate, a flight can originate say in Johannesburg, South Africa (country of 

origin)  and end in  Hyderabad, India (country of destination) via Abu Dhabi (Flight 

Number EY 274 refers).  In respect of imports undertaken from Singapore by 

Nepal, the transiting country would be India. Similarly, India shares its land borders 

with Bangladesh, Bhutan, China, Myanmar (earlier Burma), Nepal and Pakistan. 

Bhutan shares its borders with China and India. In case of an export undertaken by 

a exporting unit in Bangladesh to an importer in Bhutan, the goods would be 

transiting through India. To illustrate further, during the scanning of the container, 

say in India, destined for Malaysia, the Customs officer notice that drugs are being 

transported in concealed manner.  Here the officers in the Country of Origin (India) 

can co-ordinate with the authorities in the Country of Destination (Malaysia) and 

based on the request of the authorities in the country of destination, there can be 

total replacement of the drugs before conducting the controlled delivery. 

Subsequently, the drugs (replaced ones) are brought to the Destination by air by an 

investigation from the State of Destination (Malaysia).  Adding further to this, there 

could be a situation where Customs Officer in Country A find drugs concealed in 

a skillful manner and is destined to Country C via transiting through Country B. In 

this case all the three Countries can come together and take a joint decision to 

totally replace the drugs before conducting the controlled delivery. Subsequently, 

the drugs (replaced ones) are brought to the Destination by air by an investigation 

from the State of Destination. 

B. This scenario can be visualized mostly where drugs are discovered in 

the checked-in baggage of passengers.  These are usually discovered through the 

sniffer dogs deployed for this purpose or through advanced X-ray machines put into 

use.  The persons who are deployed to carry drugs are using carriers who are 

generally from the lowest strata of society and are financially weak and do not have 

any past criminal background.  Such carriers, if explained and reasoned out 

https://www.ijlmh.com/
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properly, might agree to cooperate with the empowered officers/departments by 

sending the replaced drugs to the recipient in the country of destination to unearth 

the conspiracy and identify the persons involved in the entire chain.  This could 

equally happen when the passenger is transiting through a country say, Jakarta – 

Delhi – Kathmandu. The essential requirement of such operation is to take a quick 

and effective decision and simultaneously obtaining the positive cooperation of the 

carrier and simultaneously roping in the authorities in the country of destination 

(Nepal here) in the quickest possible time. 

C. In cases falling under this category, the exporter of a suspect container 

said to contain drug in a port or a suspect carrier at the international airport is not 

aware of the fact that drug concealed in container or baggage has been 

identified/detected but is allowed to travel/go ahead without being disturbed under 

proper surveillance of the empowered officers.  This investigative tool, also known 

by the name “cold convoy” is generally put into use by advanced countries (i.e. the 

USA, etc.) where the main aim of the authorities is unravel and bring all the persons 

to trial to secure a conviction.   

D. In such cases, undercover agents enter (infiltrate) the drug trafficking 

syndicate and will purchase the contraband (drugs) to unearth the modus operandi 

adopted by the drug syndicate. This technique is also known as “pass through” in  

which a controlled importation or exportation of a suspect load occurs at the 

direction of the empowered department for investigative purposes.  

E. As the title suggests, controlled deliveries can be effected with or 

without replacement of the drugs. The decision to replace or otherwise should be 

carefully weighed and then taken by mutual agreement between/amongst different 

authorities. Once a decision has been taken to replace the drugs, it should be ensured 

that the replacement should be with other substances.  By adopting this technique, 

the chances of the replaced consignment, even if distributed, would prove to be a 

failure. 

FACTORS INFLUENCING CONTROLLED DELIVERIES 

8. Various factors dictate the arriving at a decision to opt for controlled deliveries.  The 

decision so arrived at should be carefully based on the validity of the information, past 

experience between the countries, level of cooperation required in the present case and level of 

cooperation obtained in the past, legal hurdles envisaged in the operation, etc.  There cannot 

https://www.ijlmh.com/
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be a straightjacket formula for effecting deliveries and each case would depend upon facts, 

evidences, experience in the recent past, availability of personnel, deployment of experienced 

personnel specializing in controlled deliveries, etc.  

9. CONTROLLED DELIVERIES EFFECTED BY THE EMPOWERED 

DEPARTMENTS IN INDIA – RECENT CASES 

(i) Proceeding with the latest and the most recent controlled delivery effected by the 

Mumbai Air Customs6, on the basis of an intelligence that a courier package 

originating from America was carrying narcotics drugs, watch was kept by the 

officers of Airport Special Cargo Commissionerate at the International Courier 

terminal. The package was intercepted and 910 grams of Marijuana originating in 

California was found concealed in an Air Purifier.  Following the interception of 

first package, intelligence was developed and also with the help data analytics, 

Indian Customs at International Courier Terminal of CSMI Airport in Mumbai 

intercepted three more parcels originating from North America during 22nd to 25th 

April, 2022. Intensive search of the parcels led to recovery of high quality 

hydroponics marijuana weighing 27.478 kilograms which was hidden in various 

household items like Outdoor Waterfall, Fake wood Leather Chair, and Propane 

Gas Fire Pit table. The seized narcotics could collectively command price in excess 

of Rs.8 crore in local illicit markets. The details of these detections and seizures 

were kept secret and surveillance was mounted by Customs officers disguised as 

auto rickshaw drivers and delivery men. The process of 'controlled delivery' of 

dummy parcels of identical shapes and looks, so that the actual recipient could not 

deny his involvement, was also undertaken with the help of Police. Sustained 

surveillance of targeted addresses was carried out by undercover Customs officers 

in the guise of auto drivers and delivery men so as to execute the operation in 

meticulous and flawless manner. During the dummy delivery, in one of the cases 

it was found that the person receiving the parcel was sending it to another address, 

where the residents would call another person to collect the package. The third 

person who came to collect the package was found to be the mastermind of the 

operation. During the course of search at his residence, another 20 kilograms of 

marijuana, 120 grams of hashish and some other narcotics substances which are 

being tested were found. The aforesaid controlled delivery operation led to the 

arrest of three persons, including the mastermind. 

https://www.ijlmh.com/
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(ii) In N.D.P.S. Bail Application No. 172 of 2021 in N.D.P.S. Case No. 698/2021 

decided on 17.11.2021 in the case of Onyekachi Bright @ Mathews vs. 

Directorate of Revenue Intelligence, Mumbai Zonal Unit, the applicant-accused 

Onyekachi Bright @ Mathews, accused no.2 arrested in C.R. No. 92/2020 for 

offences punishable under sections 8(c), 22(c), 23 & 29 of the Act, filed the present 

application for grant of bail under section 439 of Cr. P.C., 1973. The facts of the 

case were that on the examination of International Courier parcel having tracking 

no. 44176409664, showing shipper details as Livhuvani Malozi Kajal Fashion 

Street, 40 market STR Albertina Sisulu, Johannces burg CBD ZA and recipient 

detail Kailas Vitthal Pawar contact no. 919156815821, having address as Ghar No. 

276, Varchi Ali, Kopra Gaon, Kharghar, Raigad, Maharashtra was conducted by 

officers of DRI, Mumbai at Aramax India Pvt. Ltd. Courier Hub at plot no. b04 

cross road B, Marol MIDC Andheri (E), Mumbai – 400 093 under panchanama 

dated 20.11.2020 suspected to be having narcotics substance concealed in it. The 

examination of said International Courier parcel by DRI, MZU resulted in seizure 

of 396 grams of white powder purported to be Heroin, which was seized under the 

provisions of the Act. Post recovery and seizure of Narcotic substance, a look like 

dummy parcel was packed for the purpose of controlled delivery, with proper 

approval, in the presence of employee of courier company and the panchas in 

accordance with permission taken for the purpose of control delivery under s50A 

of the Act.  The control delivery of consignment was carried out by the officer of 

DRI, MZU on 26.11.2020 wherein accused no.1 had come to collect the delivery of 

the said parcel, pretending to be Kailas Vitthal Pawar, whereas in reality KYC 

documents of Kailas Vitthal Pawar were managed by the syndicate and were being 

used by the accused for getting the parcel imported to India with the contraband of 

off white powder purported to be Heroin. On being intercepted, accused no.1 stated 

that he was going to deliver the said parcel carrying narcotics substance to one 

Nigerian national by name Onyekachi Bright @ Matthews (i.e. the applicant herein) 

near Petrol pump, Sector 12, Kharghar Navi Mumbai. Then officers of DRI, MZU 

along with the accused no.1 and panchas proceeded to Kharghar for carrying out 

the controlled delivery of said parcel. After reaching designed spot, accused no.2 

came to take the said parcel containing the narcotics substance, who was then 

intercepted and arrested by DRI officers.   It is under these circumstances, the 

accused-applicant has now sought bail on the grounds that the alleged recovery of 
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contraband is recovered from accused no.1 and nothing has been recovered from 

him (i.e. the applicant-accused no 2)  The Hon’ble Court after hearing the rival 

submissions found that “The possession of the contraband is not the sole criteria 

for granting or refusing the bail. As per the story of the prosecution, all the accused 

persons including present applicant work as a syndicate. The parcel containing 

contraband was booked in name of one person namely Kailas Vitthal Pawar his 

KYC documents were managed by syndicate for taking delivery of contraband 

imported in India through courier parcel. Accused no.1 by pretending himself to be 

Kailas Vitthal Pawar came to collect the delivery of parcel. Further record clearly 

shows that present applicant was apprehended when he came to collect the 

controlled delivery of contraband from accused no.1. As per contention of the 

prosecution, it was pre-planned assignment between accused no.1 to 3. The parcel 

was to be supplied by accused no.2 to accused no.3. Thus, there was a meetings of 

mind which can be prima-faciely seen from the record. Hence Sec. 29 is invoked.’’   

On account of the above findings, the Hon’ble Court rejected the bail application. 

(iii)  In BAIL APPLN. 3861/2021 decided by the Hon’ble Delhi High Court vide 

judgment dated 25.01.2022 in the case Muhsin Ali vs. NCB, a petition was 

preferred under s439 of the Code of Criminal Procedure, 1973 seeking regular bail 

in FIR bearing No. VII/41/DZU/2021 registered under Sections 8(c), 21(C), 23 and 

29 of Act registered with Narcotics Control Bureau, New Delhi.      

       The facts of the case were that the Investigating Officer, NCB, New Delhi on 

the basis of directions dated 27.08.2020 carried out controlled delivery operation 

of parcels bearing Airway Bill No. 1735174092 and PPA32016193974 lying at the 

Cargo Terminal, IGI Airport, New Delhi. Accordingly, on 01.09.2020, search 

operation was conducted, and the investigating team seized 970 grams of heroin 

and collected samples of substance found in parcels bearing Airway Bill No. 

PPA32016193974. Investigating team conducted a controlled delivery of subject 

parcel, bearing Airway Bill No. PPA32016193974 which was received by Wahid 

Ali. On 02.09. 2020, Wahid Ali was arrested and his statement under s67 of the 

Act was recorded. During inquiry, various incriminating documents were found in 

his phone including images of invoice pertaining to parcel bearing no. AWBY 

Y0032216496 containing drugs (hereinafter “second parcel”), which he disclosed 

was due to arrive on 4.09.2020.  On 04.09. 2020, another search was conducted by 

the NCB team at a hotel where petitioner was staying in a room along with three 
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other persons viz. Muhammed Haneef T, Muhammed Shajahan PP, and Munasir 

Ek, who were arrested on the recovery of five grams of heroin from a bag in the 

room. Another search was conducted at the house of the petitioner. Nothing was 

recovered from his residence. However, certain information was disclosed by the 

petitioner which was recorded under s67 of the Act and thereafter, he was arrested 

by the Investigating Officer.  Acting on the disclosure made to the effect that that 

he was supposed to receive the second parcel and was required to deliver it to 

Frank’s Girlfriend, Bethlehem @ Nunu at Nawada Metro Station and accordingly 

search was conducted at Nawada Metro Station and Bethlehem came to receive the 

second parcel; she, in turn, disclosed that a person named Emmanuel Williams 

would be receiving the first parcel from Wahid Ali. Bethlehem further disclosed 

that she was working with Peter Chibuzor @Frank and Emmanual Williams. The 

Investigating Officer along with Bethlehem reached the designated spot where 

Emmanual Williams came to collect the parcel from Bethlehem. Emmanual 

Williams came near Bethlehem and enquired about the parcel, at which point the 

NCB Team apprehended him. Emmanual Williams disclosed that he had come to 

receive the parcel at the instance of his friend Peter Chibuzor@Frank who resides 

in Greater Noida and ultimately Peter too came to be arrested.  

9.1 Readers may note the chain of linkages and the effect that controlled delivery can make. 

Readers may also note that a confessional statement under section 67 of the Act becomes 

admissible if it leads to recoveries, as has been made in this case.  In this connection, the 

Hon’ble High Court of Delhi held as under: 

“21. Further, the statement of the Petitioner was not a mere statement but 

led to the discovery of the first parcel containing 980 grams of Heroin 

which is a commercial quantity. Thus, the statement of the accused can be 

made admissible in accordance with Section 27 of the Indian Evidence Act, 

1872. The judgement of Toofan Singh (Supra) will not apply in the instant 

case because it was a case where the Hon’ble Supreme Court held that the 

confessional statement of an accused to the officers under Section 53 of the 

Indian Evidence Act will not be admissible as evidence. However, Section 

27 serves as a proviso to Section 25 of the Indian Evidence Act and states 

that the statement can be made admissible, if such statement leads to a 

discovery of fact. In the present case, the statement of the Petitioner led to 

the discovery of the parcel. Thus, Section 25 and the case of Tofan Singh 
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vs. State of Tamil Nadu, AIR 2020 SC 5592 will not be applicable in the 

present case. If the argument of the Petitioner is accepted, it would render 

the provisions of Section 27 of the Indian Evidence Act otiose , which can 

never be allowed.’’ 

               After hearing the rival submissions, the Hon’ble High Court of Delhi 

discussed at length the judgments of the Hon’ble Supreme Court rendered in the 

case of (i) Union of India vs. Ram Samujh - (1999) 9 SCC 429 (ii) Union of India 

vs. Shiv Shanker Kesari, (2007) 7 SCC 798 and (iii) Union of India vs. Md. Nawaz 

Khan (2021) 10 SCC 100 vis a vis the applicability of these cases to the facts of the 

case.  On the issue of parity with the co-accused from whom 5 grams of heroin was 

recovered, it was found that ‘co-accused were not found connected with other 

recoveries or other accused persons.’ The Hon’ble High Court, in view of the facts, 

circumstances, analysis and reasoning, keeping in mind the legal provisions and 

the underlying intent as well as the mischief that is sought to be curbed by the Act 

was of the considered view that the conditions stipulated under s37 of the Act are 

not satisfied and there are no ‘reasonable grounds’ to presume the petitioner as not 

being guilty of the offence. 

(iv) In the case of Martin Chikamma Nwokorie vs. NCB in BAIL APPLN. 

3542/2021 decided on 21.03.2022 by the Hon’ble High Court of Delhi, the facts 

of the case in brief were that the Director General, Narcotics Control Bureau 

authorized Sh.Rampal, Intelligence Officer/DZU vide order No. XVIII/03/2020/lnt 

dated 10.07.2020 after requisite formalities by making entries in the movement 

register in collecting various items required for seizure to undertake the control 

delivery of parcel Airway Bill No.3449436874 and Airway Bill No.3449436922 

which was believed to contain Narcotic Drugs. Sh.Rampal, Intelligence Officer 

along with his team left the Delhi Zonal Office at about 10.20 hours on 11.07.2020 

and reached the destination at Aramex India Pvt. Ltd, Plot No.211, Bamnoli Village, 

New Delhi-77 at 11.15 hours on 11.07.2020, whereafter, Sh.Rampal, Intelligence 

Officer shared the information about controlled delivery of Airway Bill 

No.3449436874 & Airway Bill No.3449436922 with the Manager Security, 

Aramex India Pvt. Ltd. on which the system was checked by Mr.Sandeep Saroha 

who informed Sh. Rampal Intelligence Officer that AWB-3449436922 had reached 

and the second parcel bearing AWB-3449436874 was on the way and that the AWB 

No.3449436922 was brought before the team of the NCB by Mr.Sandeep Saroha 
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and on checking the same in the presence of independent witnesses, it was found to 

contain six smaller sized cardboard boxes which were further found to contained 

LED lights and on checking of LED lights one packet of an off white substance was 

found in each light concealed beneath the panel of the lights and the suspected 

substance was removed from all the six LED lights and examined and a small 

amount of substance was taken one by one from all the six packets and tested with 

the field testing kit and all the tests gave positive result for the presence of heroin, 

and as the substance in all the six packets was similar in colour and texture, a 

homogenous lot was made and weighed which was found to weigh 500 gms and 

two samples of 05 grams each were taken and put in two plastic zip lock pouches 

and then put in white colour paper envelops. As per the complaint, on 14.07.2020, 

Sh. Rampal, the Intelligence Officer received information from Sh.Sandeep Saroha 

of Aramex Courier that the receiver of the parcel was coming to Aramex to collect 

the parcel Air Way Bill Number 3449436922, inasmuch as, there were directions 

to the Intelligence Officer for conducting control delivery vide letter No. 

XVIII/03/2020/INT, the manager security Aramex was informed that the 

consignment be not returned nor sent and a dummy consignment for Air Way Bill 

Number 3449436922 was prepared on 11.07.2020 from the unit Malkhana in-

charge Sh. Amit Kumar Tiwary, Superintendent, NCB/DZU and Sh.Rampal, the 

Intelligence Officer gave the dummy consignment to Sh. Sandeep Saroha on 

14.07.2020 and also requested him to provide two independent witnesses for 

witnessing the seizure proceedings and two staff personnel of Aramex agreed to 

join the team and the consignment was handed over to the intended consignee i.e. 

Lhingneihat Lhouvum on her showing proof of identity by showing her electro/ID 

card bearing ID .No. HYG0049353 and after the parcel was handed over to her 

against receipt, she was informed by Sh.Rampal, the Intelligence Officer about the 

information and of the previously intercepted and seized parcel and the preparation 

of the dummy consignment and of the recovery of 500 gms of heroin from Air Way 

Bill Number 3449436922 when Lhingneihat Lhouvum admitted that she was a part 

of the booking and receiving of the same consignment and also for consignment 

AWB No. 3449436874 and she also disclosed that her partner namely Nwokorie 

Martin Chikamma 

The Hon’ble High Court, after analysing the evidences and hearing the rival 

submissions while rejecting the bail application observed as under: 
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“28. On a consideration of the rival submissions made on behalf of either 

side, it is indicated that 360 gms of heroin which amounts to a commercial 

quantity was allegedly recovered from the house of the applicant at F-

1/22, Third Floor, Mohan Garden, Uttam Nagar, New Delhi on 

16.07.2020 and furthermore, one parcel Airway Bill No.3449436922 was 

seized on 11.07.2020 was found to contain 500 gms of heroin and the 

applicant and Lhingneihat Lhouvum with whom the applicant denies any 

relationship who he has disclosed to be his wife and qua whom there is as 

per the complaint filed by the NCB, mirror images in the contact list of 

Lhingneihat Lhouvum of the mobile set Samsung Galaxy A-7 of the 

applicant, coupled with the factum that the applicant had sent a mail to 

Aramex India Pvt. Ltd from his mail address martin.fransis@gmail.com 

dated 10.07.2020, print out of which mail also shows the name of 

Lhingneihat Lhouvum with coated text hidden and coupled with the factum 

that the said mail also mentions the Airway Bill No.3449436874 on the 

same as mentioned by ATUL@Aramex.com to 

martin.francis123@gmail.com. with the authorization letter being sent by 

Lhingneihat Lhouvum, are aspects which cannot be overlooked at this 

stage. 

29. Furthermore, the mobile number 7303639629 registered in the name 

of Salman Khan was found by the Investigating Agency to be used by 

Lhingneihat Lhouvum and in the CDR of this mobile number, calls were 

made to mobile number 8788464877 to the applicant as well as on the 

Aramex Customer Care 02239419900. The mobile number 9311541521 

registered in the name of Suraj Bahadur was found being used by 

Lhingneihat Lhouvum and in the CDR of this number there were huge 

calls were made to Martin Chikamma Nwokorie i.e. the applicant herein 

to his mobile number 8788464877; the mobile number 9311523924 was 

found registered in the name of one Lalita D/o late Sh. Shiv Ratan Singh 

and it was being used by the applicant. 

30.  ….. that confessional voluntary statements of the accused or co-

accused cannot be considered as admissible evidence against the accused, 

nevertheless, the circumstances collected during investigation as 

aforementioned against the applicant, prima facie, do not indicate him to 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
944 International Journal of Law Management & Humanities [Vol. 5 Iss 3; 927] 
  

© 2022. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

be not guilty of the commission of the offences punishable under Sections 

8(c), 21(c), 23(c), 29 of the NDPS Act, 1985, especially as the alleged 

recovery of 360 gms of heroin from the residence of the applicant as well 

as the recovery of 470 gms of heroin from the parcel Airway Bill 

No.3449436874 in relation to which there is a mail dated 10.07.2020 sent 

by the applicant to Aramex India Pvt. Ltd., though the consignee of this 

parcel was Lhingneihat Lhouvum, coupled with the factum that the mobile 

data of the applicant and Lhingneihat Lhouvum depict conversations 

between them and mirror images of mobile of the applicant and 

Lhingneihat Lhouvum also depict the existence of contacts between the 

applicant and Lhingneihat Lhouvum and thus, the existence of a 

conspiracy inter alia between the applicant and Lhingneihat Lhouvum, 

the consignee of Airway Bill No.3449436922 & Airway Bill 

No.3449436874 cannot at this stage held to be inexistent. 

(v)     In Bail Appln. 307/2019 decided on 24.06.2020 by the Hon’ble High Court of 

Delhi in the case of Mohd. Hanif vs. NCB, the facts of the case are that a parcel 

with commercial invoice no.9479924042 was booked on 25.07.2016 at DHL 

Express Pvt. Ltd, Trinidad and Tobago in the name of Abdul Rehman, house No 

E-353, Khadda Colony Extension, Jaitpur, Badarpur, New Delhi, India 110044. 

The said parcel was intercepted and seized on 27.07.2016 at Gatwick Airport, U.K. 

Accordingly, on 28.07.2016, Director General, Narcotics Control Bureau received 

a request from National Crime Agency UK for controlled delivery of a parcel which 

was destined to India in the name of Abdul Rehman, House No E-353, Khadda 

Colony Extension, Jaitpur, Badarpur, New Delhi-110044, Tel: 91- 8010725693. 

Said information and request for control delivery operation of the consignment in 

question from the National Crime Agency, U.K. was forwarded to the Zonal 

Director NCB DZU on 29.07.2016 by the NCB Head Quarter for taking necessary 

action as per the provisions of section 50A of the Act. Accordingly, on 01.08.2016 

Zonal Director, DZU directed and authorized Sh. Rajeev Sehrawat IO to undertake 

the controlled delivery as per the provisions of section 50A of NDPS Act vide letter 

dated 01.08.2016 and on 03.08.2016 Zonal Director, DZU directed and authorised 

Sh. Rajeev Sehrawat IO to collect the consignment parcel from the captain of flight 

no BA 143, namely, Mr. Martin Taylor on the same day. In the intervening night 

of 03/04.08.2016 the consignment in question was brought by the Captain of 
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British Airways Flight No.BA- 143 of British Airways at IGI Airport, New Delhi 

and Sh. Rajeev Sehrawat IO received the said consignment from the Captain in 

sealed condition bearing seal no. BAO1508100 along with letter of request and 

Indemnity letter of the captain. After receiving the consignment Sh. Rajeev 

Sehrawat IO came back to the NCB/DZU office and deposited the parcel of the 

controlled delivery in Malkhana and entry was made in the Control Delivery 

register. Rajeev Sehrawat submitted his report dated 04.08.2016 before Sh. Jai 

Kishan Supdt. NCB/DZU. It is further alleged that on 04.08.2016, Rajeev Sehrawat 

IO constituted a team and left for the office DHL Okhla Phase III, New Delhi along 

with the parcel of the controlled delivery. Pursuant to reaching the DHL office, 

Rajeev Sehrawat, along DHL staff attempted to deliver the said parcel to the Abdul 

Rehman (co-accused in the present case) however was unsuccessful as the address 

could not be located and the call was not answered. On 05.08.2016 Rajeev 

Sehrawat IO received information from DHL Okhla office that Abdul Rehman (co-

accused) had telephoned at their office and enquired about the parcel in question 

and requested to send the delivery to his address. Accordingly, the NCB officials 

along with delivery man of DHL courier service and the parcel of controlled 

delivery left for House no E-353, Khadda Colony, Jaitpur Extension, Badarpur, 

New Delhi and the DHL staff called on the mobile number written on the said 

parcel and one person came to the vehicle of DHL and disclosed his name as Abdul 

Rehman. DHL staff obtained his signatures on the receipt slip and handed over the 

said parcel to him. Immediately on receiving of the parcel, the NCB team stopped 

him and Rajeev Sehrawat IO introduced himself and team members to that person 

(Abdul Rehman) and inquired about the said parcel. He disclosed that he had 

received the parcel on the instructions of his friend Hanif (petitioner herein) and 

the said parcel belonged to a friend of Hanif. Further informed that he had to take 

the parcel to Hanif and thereafter Hanif will take the parcel to Prince (Accused 

No.l) and handover the same to Prince. Sh. Rampal IO carried out the personal 

search of Abdul Rehman in presence of independent witnesses but nothing 

incriminating was recovered from his personal search. In preliminary inquiry, 

Abdul Rehman disclosed that the parcel was to be handed over to Hanif and he can 

get Hanif apprehended. 

Thereafter, the same team members mentioned-above left from the spot i.e. 

House no. E-353, Khadda Colony, Jaitpur Extension, Badarpur, New Delhi (as 
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disclosed by Abdul Rehman) along with both the independent witnesses and Abdul 

Rehman and reached Madanpur Khadar road near crossing at about 1340 Hrs. 

When the team reached at Madanpur Khadar road i.e. public place near crossing, 

one person was already standing there and Abdul Rehman pointed out towards him 

and identified him to be Mohd. Hanif (petitioner herein). At that stage, Anand 

Kumar IO introduced himself and team members and thereafter Pardeep IO served 

a notice under section 50 of NDPS Act to Mohd. Hanif and carried out the personal 

search of petitioner in presence of independent witnesses but nothing incriminating 

was recovered from his personal search. 

 Further on information from Mohd Hanif, Prince (co-accused) was intercepted 

by the NCB team members from Janakpuri flyover near district centre and Sanjay 

Mehta IO carried out the personal search of Bartholomew Okoh @ Prince in 

presence of independent witnesses/but nothing incriminating was recovered from 

his personal search. Thereafter, the controlled delivery parcel bearing AWB no 

9479924042 sealed with the seal of U. K. Boarder Agency, seal no BA 01508100 

with seal intact condition was taken from Bartholomew Okoh @ Prince in presence 

of Abdul Rehman & Mohd. Hanif. The plastics polythene was cut opened without 

disturbing the seal affixed by the UK Border agency BA 01508100, a yellow colour 

box DHL Express, No-7 on which one way bill was affixed on one side, shipment 

documents affixed on top. On opening the box, one white and green box was visible 

on which "infrared blood circulation massager" & one photo of massager machine 

was printed. The box was taken out and box was opened and it was found 

containing one infrared blood circulation massager machine of grey colour, Made 

in China no CM 0109758428. The machine was taken out and on examining some 

hollow space was observed in the bottom of the machine. The machine was broken 

and it was found containing two black ball shaped packet rapped in black adhesive 

tape. The black adhesive tape of one of the packet was removed and thin transparent 

polythene packet was found. The thin polythene was also removed and a white 

polythene packet with tied mouth was found containing some white powder. A 

small quantity of powder was taken out and tested with the help of field testing kit 

which gave positive result for Cocaine. Similarly, other ball shaped packet was 

taken out. The black adhesive tape was removed and thin transparent polythene 

was found wrapped around it. The thin polythene was also removed and a white 

polythene packet with tied mouth was found containing some white powder. 
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Accordingly, a small quantity of powder was taken out into polythene and was 

mixed and tested with the help of field testing kit which gave positive result for 

Cocaine. As the substance in both packets was of same colour, texture and property 

and both gave positive test for "Cocaine" it was transferred homogenously and on 

weighing it came out to be 500 Grams. 

After hearing the rival submissions, the bail came to be rejected as the 

rigours of s37 stood attracted in his case.  

The Second Bail Application No. 1339/2021 decided on 12.04.2022  by the 

Hon’ble High Court of Delhi in the case of Mohd. Hanif vs. NCB also came to be 

rejected as there was no change in circumstances. 

(vi) In Cri. Appeal No. 595 of 1999 decided on 10.02.2005 by the Jabalpur Bench 

of the Hon’ble Madhya Pradesh High Court in the case of Nene Okugo vs. 

State of M.P. 2005 SCC OnLine MP 96, the facts of the case were that the  Special 

Judge (NDPS Act), Jabalpur in Special Case No. 4/97 vide judgment dated 9-2-

1999 recording conviction of appellant under sections 8/21, 23/29 of the NDPS 

Act, 1985 sentenced her to undergo R.I. for a period of 10 years and to pay fine Rs. 

1 lakh, in default to suffer further imprisonment for a period of two years on each 

count. Being aggrieved, appellant has preferred this appeal under section 374(2), 

Criminal Procedure Code. A parcel addressed to Mrs. Joogi Hote C/O Nene Okugo, 

89 Napier Town, Opposite Goodwill Complex, Jabalpur, M.P. India, Postal Code 

482001 said to have been dispatched from Brazil at the London Airport was 

suspected to be a parcel containing contraband. Being a suspected case of Drugs 

Trafficking, the Drugs License Officer Chet Patel obtained the same for controlled 

delivery. The counter-part Vijay Kumar Sahasne (PW/15) Superintendent 

Narcotics Control Bureau, Bombay (N.C.B.) accordingly was informed. 

Thereafter, the parcel was handed over to him. In turn Vijay Bahadur delivered the 

parcel to Dr. R.P. Sharma (PW/16), Director NDPS, Jodhpur Zone for further 

action. Dr. R.P. Sharma in presence of Sarvan Singh Chouhan (PW/1) an officer of 

N.C.B., delivered the parcel to R.K. Shrivastava, Head Postmaster, Jabalpur. 

Before proceeding with the controlled delivery to the addressee photographs (P/2-

A, B, C, D) (P/3-A, B, C, D) were taken. The preliminary enquiry revealed that it 

contained cocaine. The appellant abjured the guilt. In her examination under 

section 313 of the Criminal Procedure Code, she submitted that she was compelled 

by Postman to receive the controlled delivery of the parcel as such receiving the 
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parcel she gave the acknowledgment to the postman. Thereafter, the raiding party 

forcibly entered into the house and had taken the search of the premises. 

The Hon’ble Court, after hearing the rival submissions held as under: 

“9. No evidence in defence has been adduced. The explanation of the 

appellant in examination under section 313, Criminal Procedure Code 

is that the controlled delivery of the parcel was forcibly affected. 

Appellant is a woman from Assam (India). She was living in a rented 

house with Michael Okugo said to be the citizen of Nigeria. She 

accepted the parcel and at the time of raid, small instruments of 

weighing-weights and other incriminating articles were also found in 

her possession. She has no explanation of her possession of contraband 

and incriminating articles seized vide panchnama (Ex. P/7). 

10. From the said facts emerging from the evidence on record, the 

Court below rightly held her guilty of charge under sections 21, 23/29 

NDPS Act. The sentence also does not call for any interference. 

11. Consequently, maintaining the conviction-sentence vide impugned 

judgment of the Court below in Special case No. 4/97, appeal fails and 

is dismissed.” 

9.2 From the illustrative cases mentioned involving different routes (passenger route 

through the airport, air cargo, courier), it certainly emerges that the Controlled Delivery, if put 

into use, after due compliance of the provisions of section 50A of the Act, is a very useful 

investigative tool to unravel the mystery and go deep into the transaction and identify the actual 

person, the mastermind, in the entire chain of transactions. The illustrative cases also further 

reveal that a great deal of liaisoning between different agencies (both international and 

domestic) is required. Further, it also involves a higher level of planning with a dedicated set 

of officers to execute the controlled delivery without keeping the office timings into account 

as the officers would have to be constantly on the move to unlock the chain of events, which 

naturally involves financial and human resources.  Each of the illustrative cases gives a unique 

flavour and dimension to the role of foreigners opting for locals to be main persons for receipt 

and onward transmission, of course for monetary considerations, to thwart the investigative 

agencies from approaching them in any manner.  But for the controlled delivery effected in 

these cases, the entire team of offenders working in the field of illicit drug trafficking would 

not have come to light. It is true that the illicit drug trafficking mainly takes place through the 
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Foreign Post Office, Air Cargo and Courier, apart from the roping of willing passengers to act 

as a conduit for monetary consideration. Hence, before action is initiated, it is always better to 

have a dedicated liaisoning officer, who is constantly required to be touch in with the Customs 

officers/formations, as these operations without the cooperation of the Customs cannot be 

executed successfully. 

PAST EXPERIENCES IN EFFECTING CONTROL DELIVERY UNDER THE ACT 

10. The cases involving controlled delivery under the Act primarily failed during the trial 

on account of the fact that there was no authorisation from the DG, NCB. Some of the cases, 

as illustration are given below:  

(i) SC No. 02/11 [ID No. 02403R0002572011] in the case of Narcotics Control 

Bureau, Through Sandeep Kumar Sharma, Intelligence Officer, NCB, New 

Delhi vs. Hamidullah,   S/o Sh. Fazlul Haq,   R/o  Kabul De Afghanan,   

Kabul, Afghanistan and  2)  Rahis AbdulWahid,      S/o Sh. Makhdom 

Mohd. Esa,   R/o 1709A/4, Gobind Puri Extension, Kalkaji, New Delhi  

decided on 22.11.2012 by the  Court of Ms. Anu Grover Baliga, Special Judge, 

NDPS, Patiala House Courts, New Delhi  

(ii) NCB vs. Rozen Cohen  in SC No. 174/08 having case ID No. 

02403R0974352008 decided on 28.02.2013 by the  Court of Ms. Anu Grover 

Baliga, Special Judge, NDPS, Patiala House Courts, New Delhi  

 

(iii) NCB v. Henry Emeka Ndupu in case  No.SC/8801/2016 (ID 

02403R0196502014) decided on 13.1.2021 decided by the Hon’ble Special 

Court (NDPS), Patiala House Courts, New Delhi  where the plea of not 

following the mandate of following the procedure set out in section 50A of the 

Act was pressed into service. 

USE OF BILATERAL TREATIES OR LETTER OF ROGATORY 

11. “India has signed Bilateral Agreements/MoUs exclusively on drug related matters with 

14 countries and Bilateral Agreements on criminal matters and related matters, wherein drugs 

related matters are also included, with 9 countries. In addition, Bilateral Agreements/MoUs 

with 24 countries exclusively on drug related matters have been proposed and these are at 

various stages of finalization. At the operational level, India's drug law enforcement strategy 

has focused upon combating trafficking through appropriate intelligence, interdiction and 
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investigative initiatives, eradicating illicit drug crops, preventing leakages from our licit opium 

crop, implementing a regime of domestic and international trade controls over select precursor 

chemicals, and targeting assets derived from drug trafficking by confiscation and forfeiture.”7 

Letter of Rogatory 

12.  In the absence of the bilateral treaty, the authorised empowered officer may also use 

the Letter of Rogatory route where the competent court (usually the Additional and Sessions 

Court as these operations would involve commercial quantity) in India requesting its 

counterpart i.e. the jurisdictional court in the foreign country to serve the process on the person 

or any authority for the desired action/information. It is required to be noted by the readers that 

this process is lengthy and time consuming to fetch results involving most secure procedure for 

which patient, alertness and sincerity of each member of the team are most important elements. 

CONTROLLED DELIVERY UNDER THE CUSTOMS ACT, 1962 

13. A set of empowered officers also are Customs Officers i.e. DRI, CGST & Central 

Excise, Customs Officers posted in various formation and NCB. It is essential to note here that 

the concept of controlled delivery came into the Customs Act, 1962 by way of insertion of 

section 109A with effect from 29.03.2018 by the Finance Act, 2018. The term “controlled 

delivery” has not been defined under section 2 of the Customs Act, 1962 but stands explained 

as an Explanation appended to section 109A of the Customs Act, 1962. This section enables 

the proper officer or any other officer authorised by him in this behalf, to undertake controlled 

delivery of any consignment of such goods and in such manner as may be prescribed, to- (a) 

any destination in India; or (b) a foreign country, in consultation with the competent authority 

of such country to which such consignment is destined. Hence, the concept of controlled 

delivery has been given legal backing. 

13.1 As has been stated herein, illicit exports and imports (trafficking) of drugs and 

substances take place through various modes, which include FPO, Courier, Cargo and 

passenger terminal. Illegal export and import of narcotic drugs or substances also fall under the 

ambit of the Customs Act, 1962 and there is no bar on initiating proceedings under both the 

Acts. Therefore, the Customs Officer may very well proceed to take necessary steps under 

section 109A of the Customs Act, 1962. In the event of effecting controlled delivery under the 

provisions of the Customs Act, 1962, after obtaining sanction from the Pr. Commissioner or 

Commissioner of Customs, and the customs officer, during the course of search not only effects 

seizure of say gold and manufactures thereof, silver and manufactures thereof,  different brand 

of foreign watches, different brand of foreign cigarettes, etc. but also come across narcotic 
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drugs/psychotropic substances/controlled substances, the proceedings under the Customs Act, 

1962 should be terminated at that level by effecting seizure and fresh proceedings under the 

provisions of the Act should be initiated and since this is a chance recovery, the rigours of 

section 42 of the Act would not apply.  Separate proceedings are to be initiated as the Act being 

a special Act provides stringent punishment to the offenders.  Even if a case is made out under 

the provisions of Customs Act, 1962 and the NDPS Act, 1985, the effect of seizure arising out 

of a single transaction under both the Acts, the charge sheet is required to be filed for the case 

under the provisions of the Act before the appropriate Court. Meaning thereby in case of chance 

recovery of narcotic drug or substance when action under section 109A of the Customs Act, 

1962 has been initiated, the provisions under the  Act need to be followed from the stage of 

recovery and charge sheet (as all are police officers vide Tofan Singh’s judgment) also is 

required to be filed under the Act. In case of prosecution under the Customs Act, 1962, a 

complaint, after obtaining sanction from the Commissioner of Customs, would have to be filed 

before the Court of Metropolitan Magistrate in Metros or in Court of Chief Judicial Magistrate 

in non-metros. Thereafter, appropriate application can be moved to transfer the case filed in 

the CMM/CJM’s Court (as the case may be) to the ADJ/Sessions Court for clubbing and 

deciding the case simultaneously as they arise out of a single transaction.  

13.2 Needless to add here at the cost of repetition that in the case of a controlled delivery 

under the Act, it should be ensured that the officer in whose name the authorisation is issued 

should effect the controlled delivery and there should be no delegation of such power as the 

Act does not envisage the same.  

CONCLUSION 

14. Controlled delivery is an effective investigative tool that can be put into use by all the 

empowered departments/organisations to unearth the entire chain of transactions and people 

involved in the illicit drug trafficking. At the same, as has been discussed in the case laws, an 

elaborate exercise, involving deployment of the right personnel, finance, logistics, etc. are 

essential ingredients for a successful operation. It should also be ensured by the empowered 

departments/organizations that the mandate required under the provisions, including section 

50A of the Act are scrupulously followed, failing which the same is likely to be agitated in the 

trial proceedings and may vitiate the proceedings.  The need of the hour is proper gathering of 

intelligence, working upon raw information, conversion of the same into proper and action 

intelligence, proper liaisoning with other departments, especially the Customs to reap the 

harvest of controlled delivery and break the nexus of syndicate and bring them to justice for 

not only preventing the percolation of the drugs into India but also save the future generation 
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from becoming addicts, thereby rendering them useless to the family, society and the country 

in that order. 
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