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Corporate Criminal Liability: 

An Analysis of Vicarious Imposition of 

Corporate Sanctions in India 

 
UNNATI KHANNA

1 

    

ABSTRACT 
With the advent of industrialization and globalization, corporations have become an 

indispensable and integral part of the society. These bricked-walls now have a significant 

impact on human living and directly affect the economy, environment and the society. This 

need for accountability and control over these corporations has led the development of the 

doctrine of Corporate Criminal Liability. This research paper aims to discuss various 

aspects of corporate criminal liability with special emphasis on its relation with vicarious 

liability and how the law governing the same has evolved over the years. The researcher 

aims to analyse the concept from an international perspective and explore penological 

jurisprudence existing with regard to corporate sanctions. The concept of special vicarious 

liability i.e. making the key management of a corporation vicariously responsible for acts 

of the corporate entity are also analysed in this paper. 

Keywords: criminal, liability, vicarious, companies, corporate. 

 

I. INTRODUCTION 

“Corporate bodies are more corrupt and profligate than individuals, because they have more 

power to do mischief, and are less amenable to disgrace or punishment. They neither feel 

shame, remorse, gratitude nor goodwill”                                                                       - Hazlitt. 

Corporations have a separate legal entity and are registered through an established procedure. 

This implies that a corporation exists independently and has rights and liabilities different from 

its shareholders.2 These corporations, though not natural persons, play a dominant role in 

societal activities as they majorly impact various aspects of human life. With the advent of 

industrialization, globalization and digitalization, the large scale-corporations have gained 

massive dominance over the global business. However, a downside of this dominance is 

 
1 Author is a student at Symbiosis Law School, Pune, India. 
2 Salomon v Salomon & Co, [1897] AC 22. 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
1654 International Journal of Law Management & Humanities [Vol. 4 Iss 3; 1653] 

© 2021. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

involvement of the corporations in notorious criminal activities.3 

The power in the hands of these corporate giants continues to grow, therefore, it was essentially 

required to develop a mechanism to make the corporations liable and accountable for the 

offences committed by them. Initially, the corporations were made accountable only under civil 

law.4 The growing severity of corporate crimes led to the development of the doctrine of 

corporate criminal liability. However, the introduction of corporations, which are not natural 

persons but only juristic person, to the criminal justice system which focussed on establishing 

individual guilt, has remained a bone of contention since its inception.5 There are certain 

absurdities and difficulties in the application of the doctrine which has resulted in different 

countries adopting different models of the doctrine which will be discussed in detail further. 

(A) Literature Review 

• Edward B. Diskant, Comparative Corporate Criminal Liability: Exploring the Uniquely 

American Doctrine through Comparative Criminal Procedure6 

This paper discusses the application of the doctrine of corporate criminal liability in the United 

States and justifies how a stringent mechanism for imposition of penal sanctions on corporations 

is better as opposed to use of the doctrine merely as a foil as done by Germany. The paper seeks 

to analyse the current state in which the two countries have interpreted the doctrine and seeks to 

draw comparisons between the US and Germany regarding the current use and practice of 

punishing corporations criminally for the act done by its employees. However, this paper does not 

discuss the use of the doctrine from a wider international perspective as it restricts itself only to 

the US and Germany. This paper is relevant for the purpose of my research as in the absence of 

prescribed international standards of application of corporate criminal liability, it becomes 

necessary to study the approaches to the concept adopted by different modern legal systems in the 

world in order to understand the best fit model from Indian perspective. 

• Arti Aneja, Multidimensional Aspects of Corporate Criminal Liability: An Indian 

Perspective7 

This paper empirically analyses various aspects related to the corporate criminal liability from an 

Indian perspective and through the lens of various Indian Legislations that back the doctrine of 

 
3 V.S. Khanna, Corporate Criminal Liability, 109 HARVARD LAW REVIEW 7 (1996). 
4 Mark Pieth and Radha Ivory, Emergence and convergence: Corporate criminal liability principles in overview, 

Corporate Criminal Liability, 12 SPRINGER, DORDRECHT 3-60 (2011).  
5 Cf. John C. Coffee, Jr., No Soul to Damn, No Body to Kick: An Unscandalized Inquiry into the Problem of 

Corporate Punishment, 79 MICH. L. REV. 386 (1981). 
6 118 THE YALE LAW JOURNAL (2008). 
7 1 JAMIA LAW REVIEW 3 (2016). 
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CCL. The author attempts to explore the procedural difficulties in making organisations criminally 

liable and focuses on the evolution of implementation of CCL in India by analysing various judicial 

precedents and the new legislative framework in the form of the Companies Act, 2013 which has 

provided normative recognition to the doctrine. It also discusses the diverse range of corporate 

crimes that have evolved recently as a result of digitalization and development of information and 

technology such as e-commerce fraud, social media fraud, cloud computing fraud etc. However, a 

stringent framework to punish the corporations beyond imposing fines is the need of the hour 

observing the growing severity of corporate crimes and in order to understand what amendments 

can be proposed to existing legal framework, understanding of it, as provided in this paper has 

proven to be beneficial. 

• Anand Mehta and Soumyadri Chattopadhyaya, Plotting Contours 

of Corporate Criminal Liability8 

This paper analyses and explores the historic development of corporate criminal liability and 

analyses various case laws in that respect. It also sheds light into the imposition of vicarious 

criminal liability on corporate officers under statutory requirements or prescribed circumstances 

with the help of established precedents. In this paper, it has been emphasized how corporate 

criminal liability is an indispensable part of the legal system in present, however, the various 

shortcomings and loopholes in the existing legal framework adopted have not been discussed.  

(B) Objectives and Issues 

In this paper, the author seeks to achieve a balanced view between the objectives 

of criminal law and the socio-economic inefficiency stemming from indiscriminate use 

of criminal liability on corporations. There are no uniform principles governing corporate 

criminal liability at an international level. This makes it necessary to study the stances and 

models of corporate criminal liability adopted by different countries to understand what would 

be the most progressive model that should be adopted so as to ensure societal interests are 

secured. The paper aims to study the extent to which the concept of vicarious liability has been 

used in criminal law in the context of imposing corporate liability. The following are the 

question that the paper seeks to answer:  

1. What are the absurdities and novelties involved in making a corporation criminally 

liable? 

 
8 68 PL (CL) (2015). 
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2. What are the types and kinds of penal sanctions that can be incorporated in the Indian 

Criminal Justice System and imposed on corporations under the umbrella of corporate 

criminal liability? 

3. Whether the concept of alter ego can be applied to implicate the directors of the 

company vicariously for misdeeds of the corporation? 

(C) Research Methodology 

The paper mainly focuses on the vicarious imposition of criminal liability in the corporate 

world. The Research Methodology adopted for writing this paper was partly empirical and 

partly doctrinal. The former includes preparation of a questionnaire by the author which 

consisted of relevant research questions. Responses were received from legal experts i.e. people 

who understood the legal concepts and were well versed with the related laws. The responses 

have been discussed in the paper and the author has proposed certain amendments needed in 

the existing Indian legal framework. With respect to the latter, the research and in-depth study 

for preparing this paper was extensively conducted with the help of various primary and 

secondary sources which include the relevant legislations, commentaries, research articles, 

Law Journals, Newspaper magazines and credible web sources. Several research articles and 

blogs by legal luminaries across the globe proved to be of immense help in writing this research 

paper.  

II. DEFINITIONAL ASPECT OF VICARIOUS CORPORATE CRIMINAL LIABILITY 

Imposing criminal liability on a corporation requires certain necessary ingredients which are 

as under9: 

1. Intended act that constitutes the offence must be within the scope of the employment: 

This requirement implies that the employee committing the offence must be acting 

within the course of his employment and act must be authorized by the company. 

2. The intended act must be for the benefit of the organization: this element requires that 

the employee behaviour/act constituting the offence must benefit the company.  

Only when the above elements are satisfied, the company can be held vicariously liable for acts 

of its employees done on its behalf.10 

 
9 Vijay Veer Singh, Corporate Criminal Liability: A Critical Legal Study, 5 - INTERNATIONAL JOURNAL OF 

RESEARCH AND ANALYTICAL REVIEWS (2018). 
10 Angira Singhvi, Corporate Crime and Sentencing in India: Required Amendments in Law, 1 INTERNATIONAL 

JOURNAL OF CRIMINAL JUSTICE SCIENCES, (2006). 
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III. ABSURDITIES AND NOVELTIES INVOLVED 

The concept of imposing criminal liability on a corporation has been a controversial beast since 

the very inception. The controversy revolves around various debatable questions such as 

whether the use of criminal justice system which aimed at individual punishment should be 

used on fictitious entities like corporations, whether criminal liability adds any value to the 

existing civil redress provided for corporate crimes, or whether this particular concepts 

amounts to additional criminal liability on corporate officers.11 

Critics to the doctrine of corporate criminal liability argue that, firstly, the corporations do not 

commit crimes, it is individuals who do so; secondly, the effect of the corporate sanctions in 

form of fines is borne by the shareholders and consumers.12 However, courts have successfully 

evolution of identification theory addresses the former issue and the latter argument can be 

countered by the fact that shareholders are well aware of the risks that come with such 

investments. Therefore, the doctrine corporate criminal liability is an indispensable part of the 

criminal justice system in today’s world despite the absurdities involved. 

IV. EVOLUTION OF CORPORATE CRIMINAL LIABILITY 

The need for imposing criminal liability on corporations was not realized until the expansion 

of corporations diluted the concept of imposing individual responsibility under criminal law. 

Earlier, the corporations were small in size and their notorious activities could be associated 

directly to specific individuals. However, with industrialization and globalization, the 

corporations expanded in terms of power and size which led to development of doctrine of 

corporate criminal liability.13 This doctrine was not recognized initially. In 1842, the first 

instance of its application was observed in UK when a corporation was held liable for failing 

to comply with a statutory duty.14 Initially, corporations were help liable only for non-feasance. 

Over the years, the courts expanded the reach of the doctrine to impose liability for mis-

feasance15 and this liability was based on the principles of vicarious criminal liability. 

However, the courts interpreted that corporations could not be held liable for crimes involving 

mens rea as they have no mind of their own.16 

 
11 Tabrez Ahmad, Satyam Scam in the Contemporary corporate world: A case study in Indian Perspective, 16 

IUP JOURNAL (2010). 
12 Hamzah Hussaini, Corporate Criminal Liability: An Indian Perspective, 12 ALLIANCE LAW REVIEW (2016). 
13 M. Dubber, The Comparative History and Theory of Corporate Criminal Liability, 16(2) NEW CRIMINAL LAW 

REVIEW: AN INTERNATIONAL AND INTERDISCIPLINARY JOURNAL (2013). 
14 Birmingham and Gloucester Railway Co., [L.R.] 3 Q.B. 223. 
15 Great North of England Railway Co., [L.R.] 9 Q.B. 315. 
16 Pearks, Gunston and Tee v. Ward., [1902] 2 K.B. 1. 
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The principle of vicarious criminal liability evolved into the ‘doctrine of identification’  by the 

courts in Lennard's Carrying Company Ltd. v. Asiatic Petroleum Company Ltd., when the 

corporation was held liable for an offence that required mens rea by using the doctrine of 

identification which imposes the liability on the natural person who is identified as the directing 

mind and body of the corporation.  

The current standing is that the company is capable of forming its intentions through human 

agents17 and in certain circumstances the knowledge of the agent has to be imputed vicariously 

to the body corporate.18 

In Indian context, the doctrine of corporate criminal liability has evolved similarly as in UK as 

earlier, the Indian Judiciary did not indict corporations for offences requiring mens rea.19 

However, in later judgements the courts have applied the identification doctrine and made 

corporations liable for mens rea offences.20 

V. JURISPRUDENTIAL STANDING IN INDIA 

In India, crimes committed are prosecuted as per the provisions of the Indian Penal Code, 1860 

under the Indian Criminal Justice System. The word “person” has been defined in Section 11 

of the Code and it includes any company or an association or body of persons, incorporated or 

not. Therefore, the code allows prosecution of corporations for committing crimes. When the 

punishment prescribed for a crime is a fine/ imprisonment or fine, then no hurdles are observed 

by the Indian Courts to hold the corporation liable as no implementational difficulties are faced. 

However, when the prescribed punishment requires mandatory imprisonment, the position of 

the doctrine of CCL needs to be determined. 

Initially, the Courts opined that corporations cannot be prosecuted for offences which mandated 

imprisonment with fine as when the punishment provided under law includes both 

imprisonment and fine, the courts cannot only impose fine as it would be usurpation of 

legislative powers.21 This absurdity was observed by the Law Commission of India which 

suggested that in such cases, the courts shall be competent to punish offender corporations with 

fine only.22 

 

 
17 DPP. v. Kent and Sussex Contractors, (1944) 1 All ER 119; 
18 T.K. Bhaskar and V. Umakanth, Corporate Criminality and Law, 38 JILI 218 (1996). 
19 Sunil Chandra Banerjee v. Krishna Chandra Nath., AIR 1949 Cal 689. 
20 Keshub Mahindra v. Union of India, (1996) 6 SCC 1456. 
21 Assistant Commissioner v. Velliappa Textiles Ltd, AIR 2004 SC 86. 
22 41st Law Commission Report, 1969. 
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(A) Crimes not requiring criminal intent 

The Indian judiciary, initially, interpreted the crimes requiring mens rea as an essential element 

to be outside the purview of the concept of corporate criminal liability on the lines of decisions 

of common law courts. The view adopted was a corporation cannot be tried where the only 

punishment for the offence was imprisonment because it was not possible to imprison a 

company which has no body of its own.23 

Apart from the above-mentioned class of cases, a corporation could possibly be prosecuted for 

any offence where some sentence such as fine in addition to imprisonment or death penalty 

was prescribed. It was at the option of the court whether it wanted to proceed against the 

company instead of the corporate officer involved. This position was reiterated in the case of 

Punjab National Bank v. A.R. Gonsalves, Bunder Inspector, Karachi Port Trust24 where the 

court held that corporations could be held criminally liable only for certain set of cases. This 

set constituted of cases where mens rea was not an essential element of the offence and where 

sentence of fine could be imposed. 

The law on corporate criminal liability was further developed and it was observed by the Courts 

that the act constituting the offence for which the corporation is being charged must be one 

contemplated within the Charter/ Articles of Corporations to be such act which the corporation 

was capable of performing or authorized to perform under statutory obligations.25 

(B) Crimes requiring criminal intent 

Over the years, penological jurisprudence evolved and allowed prosecution of corporations for 

crimes requiring the necessary element of mens rea as well. This evolution was majorly based 

on the combination of vicariously liability and doctrine of identification while application of 

corporate criminal liability. The courts have laid down that corporation’s act through its 

Managing Director, Board of Directors or certain agents and the acts (or omissions) of these 

agents should be imputed to the corporation itself.26 

A corporate entity is no capable of being indicted for certain offences like rape, bigamy, perjury 

among others as these offences can be committed by human beings. A corporation can also not 

be indicted for offences with prescribed sentences of imprisonment or corporeal punishment 

only. But for these exceptions, a corporation can be indicted for criminal acts/omissions of the 

 
23 Anath Bandhu v. Corn. of Calcutta, AIR 1976 Cal 0303. 
24 1997 (1) SCR 1126. 
25Anand Mehta and Soumyadri Chattopadhyaya, Plotting Contours of Corporate Criminal Liability, 68 PL (CL) 

(2015). 
26 State of Maharashtra v. Syndicate Transport Co. (P) Ltd, 16 AIR 164 Bom 195. 
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its agent, whether involving the element of mens rea or not, as these agents act under the 

authority of the corporation and in pursuance with the aims of the corporation.27   

In the case of Standard Chartered Bank and Ors. v. Directorate of Enforcement and Ors.,28 the 

Apex court held that in cases of offences with mandatory imprisonment coupled with fine, the 

corporations shall be punished only with fine and denied blanket immunity to corporations 

from prosecution for such offences. Several years later, in Iridium India Telecom Ltd v. 

Motorola Incorporated Co.29 , the Supreme court reiterated that corporations can be prosecuted 

even for the offences that require mens rea and this position holds good today. 

The existing legal framework with regard to corporate criminal liability for the acts committed 

by its agents have been judicially evolved as discussed above. Now, let us look into whether a 

reverse imposition of vicarious criminal liability on corporate officers for misdeeds of the 

organization is a part of Indian legal System. 

VI. VICARIOUS LIABILITY OF CORPORATE OFFICERS: THE EXISTING FRAMEWORK 

(A) Legislative Position 

Vicarious Liability also exists in a form in the corporate scenario that facilitates imposing 

liability on the directing minds of the corporations for its misdeeds. Imposing this form of 

liability requires a connection between the acts of the person or the entity (mental state of is 

irrelevant) and the directing minds of the company in the prescribed manner. This prescribed 

connection should be a legal necessity emanating from statutory law or common law. This 

liability is widely recognized in several Indian legislations such as the Income tax act whereby 

in addition of imposing corporate criminal liability on corporations, provisions have been 

incorporated to hold the key personnel management such as the directors and managers 

vicariously liable for misdeeds of the corporation.30  India has shown demonstrated history in 

imposing vicarious criminal liability on corporate officers for security related offences31,tax 

evasion32, money laundering33 and corporate fraud34.  

(B) Judicial Interpretation 

 
27 Gyan Tiwari, Corporate Criminal Liability: An analytical Study, 34  INTERNATIONAL JOURNAL OF RESEARCH 

AND ANALYTICAL REVIEWS (2015). 
28 (2010) 100 SCL 201 (DEL). 
29 (2011) 1 SCC 74. 
30 The Income Tax Act, 1961- Section 278B. 
31 Securities and Exchange Board of India Act, 1992 – SEBI- Section 27. 
32 Black Money (Undisclosed Foreign Income and Assets) and Imposition of Tax Act, 2015- Section 56. 
33 Prevention of Money Laundering Act, 2002 -Section 70. 
34 Companies Act, 2013. 
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The judiciary has come across with several instances whereby the implementation of the 

principle of vicarious criminal liability of corporate was discussed. In the case of K.K. Ahuja v 

V.K. Vora35, the court observed that the guidance provided in various legislations for imposing 

vicarious liability on corporate was very little. In the lack of legislative guidance, the court 

prescribed certain parameters pertaining to the concept of such vicarious liability which can be 

considered to be factual and legal test needed to be proved by prosecution to hold the corporate 

officer vicariously liable. The prescribed a two-pronged in-charge of and responsible to test. 

The in-charge prong constitutes a factual test and the court laid down that a person would be 

considered to be in-charge of conducting business of the company if he controls the overall 

day-to-day business of the company. The responsible to prong constitutes a legal test which 

was explained with reference to the Companies act, whereby the corporate officer  considered 

to be responsible to the company for conduct of its day to day business are its managing 

directors, managers, whole time managers, and secretaries mainly among other categories.36 

The Apex court made it crystal clear that in order to impose vicarious criminal liability on 

corporate officers, both the prongs of the test should be satisfied.37  

The Apex Court has also laid down that the principle of alter ego cannot be used to impose 

reverse vicarious liability on corporate officers and this principle can be applied only for 

making the corporation liable for the acts committed by the persons in-charge of the day to day 

business of the organisation and responsible to conduct such business as such people represent 

alter ego of the company.38 The court observed that the corporate officers can be prosecuted 

along with the company only if there is sufficient evidence substantiating his active 

involvement coupled with criminal intent or when such liability is imposed under statutory 

regulations.39 

VII. EXISTING ABSURDITIES AND A ROADMAP FOR THE FUTURE 

An in-depth study an analysis of various aspects related to the use of concept of imposing 

vicarious criminal liability has brought to light certain loopholes that exist in the current legal 

framework and implementation of the concept in India. In this section, the author highlights 

the need to address these loopholes and proposes ways to meet that end by analysing the same 

 
35 (2009) 10 SCC 48. 
36 Companies Act, 2013- Section 2(60). 
37 Nigam Nuggehalli, Vicarious Criminal Liability for Corporate Officers in India: Problems and Prospects, 8 

JAMIA LAW REVIEW (2015). 
38 Sunil Bharti Mittal v. Central Bureau of Investigation and Others, 
39 Abhinandan Bassi, Corporate Criminal Liability: An Analytical Study With Special Reference To Penal Laws 

In India, SHODHGANGA INFLIBNET (2016). 
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from an international perspective. The following are the reformative measures that need to be 

adopted for proper implementation of the concept of corporate criminal liability in India: 

• Need for Progressive Legal Framework governing Corporate Criminal Liability: the 

need for corporate criminal liability is considered to be an undisputed fact by various model 

legal systems in the world and the rapidly increasing severity of corporate crimes also back this 

need logically. Since this concept is not universal feature of the modern legal systems of the 

world, different countries have adopted different models pertaining to the same. The US has 

adopted the respondeat superior (vicarious liability) model whereas UK and India currently 

operate on lines of the doctrine of identification under which liability is imposed on superior 

management of the corporation as they are identified as directing mind of the corporation.40 

However a new model has been observed to be practiced in Australia whereby corporations are 

held directly liable for its own acts and omissions. This model makes the organisation liable as 

its culture, practices, management, policies or other characteristics permit or encourage the 

offence. This model has neither been adopted judicially nor legislatively by the Indian legal 

system. However, with the evidently substantial impact that the corporations have on societal 

interests and various aspects of human living, it is important to attribute liability to corporations 

whose culture positively promote the commission of the offence. 

In the questionnaire circulated by author for research purpose for writing the paper, a question 

was posed where the respondents were asked to suggest the most progressive model/approach 

adopted by modern legal systems of the US and UK. 70% respondents considered the 

framework existing in the US to be most beneficial and progressive.  

• Formulation of a Corporate Sentencing Policy: The current judicial sanction with 

respect to corporate sanctions is such that the offender corporation are imposed with monetary 

fines, even for offences whereby sentence of imprisonment is mandatory as the corporation has 

no body of its own and therefore, it cannot be put to prison. However, there is a need to explore 

other corporate sanctions based on the theories of punishment under criminal jurisprudence41 

and develop a policy for corporate sentencing. the kind of punishment must be based on 

deterrence, retribution, reformation and prevention theories of criminal punishment.42 Penal 

sanction in cases of corporate crimes need specific tailoring on the basis of the interests of the 

 
40 Guy Stessens, Corporate Criminal Liability: A Comparative Perspective, 43 THE INTERNATIONAL AND 

COMPARATIVE LAW QUARTERLY (1994). 
41 Brent Fisse, Brent, Reconstructing Corporate Criminal Law: Deterrence, Retribution, Fault, and Sanctions, 56 

SOUTHERN CALIFORNIA LAW REVIEW 1141 (1983). 
42 Regina A. Robson, Crime and punishment: rehabilitating retribution as a justification for organizational 

criminal liability" 47 AM. BUS. LJ 47 109 (2010). 
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stakeholders. Certain remedial and preventive measures like preventive orders and probation 

practices can be introduced. The compliance of law via corporation’s internal mechanism 

should be elaborated in such corporate sentencing policy. Corporate sanctions from American 

model of corporate sentencing can be adopted such as censure and adverse publicity, corporate 

probations, and even winding-up of the company which stands equal to death sentence in 

human context can be effectively incorporated in the policy. 

In the questionnaire circulated by the author for purpose of research, a question was asked 

where the respondents were asked if they felt there was a need for incorporating stringent 

corporate sanctions to increase the accountability and control over the corporations, 90% of the 

responses favoured the stance that the existing framework is in dire need for a corporate 

sentencing policy. 

VIII. CONCLUSION 

In Indian context, vicarious criminal liability is observed and implemented at two distinct 

levels. Firstly, corporations are subject to criminal liability for the offences committed by its 

employees within the scope of their employment for its own benefit. Furthermore, certain 

corporate officers holding key managerial positions can also be made reversely liable for the 

offences committed by the corporation under prescribed circumstances discussed above. In this 

paper, we studied the application of the concept of corporate criminal liability from and Indian 

perspective and the judicial application of the concept in Indian cases.  

In India, the doctrine is still in its nascent stage. In the lack of a universal application of the 

doctrine from an international perspective, a need for determination of the most practical model 

for implementation of the concept instead of a standardized approach arises as corporate crime 

are on rise. Though we are moving in the right direction, there is still a long way to go as the 

corporations are usually not held criminally liable under most circumstances. The Companies 

Act, 2013 has incorporated provisions for imposing vicarious criminal liability, however 

implementational hurdles are inevitable considering that there is no prescribed corporate 

sentencing policy or legislatively prescribed model to deal with cases involving corporate 

criminal liability.  

***** 
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