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  ABSTRACT 
The national security of a nation is the core of its existence. To protect the national interest, 

every state has to enact counter-terrorism laws. In India, such a law was necessary after 

the 26/11 attack. Several instances of terrorism activities led to the enactment of various 

anti-terrorist legislations. The Parliament of India has time and again enacted a series of 

National Security and anti-terror laws such as the Preventive Detention Act (1950 to 1969, 

Maintenance of Internal Security Act (1972 to 1977), National Security Act (2019), Armed 

Forces (Special Powers) Act (1958-Present), Terrorist and Disruptive Act (1985 to 1995), 

etc. all in the attempt to uphold the sovereignty, security, and integrity of the nation. 

However, the aftermath of the anti-terrorism initiative developed a ‘tendency towards 

normalising the extraordinary’ by institutionalising such robust anti-terrorism laws to 

ensure national uniformity without ‘formal derogation of the fundamental and human rights 

obligation set by the state. In this paper, the authors have attempted to discuss and analyse 

the evolution of UAPA law through the years. The laws are analysed with respect to its 

impact on fundamental rights and the concerning violations of the same for the purpose of 

maintaining national security. The paper discusses the history of this legislation with 

particular attention to UAPA and its 2019 amendment. The author further discusses how 

these amendments Increasingly violate human rights under the guise of maintaining 

national security. 

The author argues that specific provisions of the UAPA amendment 2019 infringe 

fundamental rights. This paper shall analyse how this legislation’s trajectory demonstrates 

the rationale used to persecute freedom fighters during the British colonial regime and 

endures present-day India as well. It points out specific and obvious gaps like the absence 

of a clear and structured definition of terrorism and finally, would suggests a way forward. 

Keywords: UAPA, security laws, anti-terrorism, UAPA amendment, fundamental rights 
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I. INTRODUCTION 
In August 2019, the Unlawful Activities (Prevention) Amendment Act, (“UAPA”) was passed 

by the Parliament. One of the most controversial changes was that the Government can now 

declare an individual as “terrorist” and append their name in Schedule IV of the Act3 without 

any due process. Before this, Section 354 of the Act allowed organisations to be categorised as 

“unlawful,” which in itself was said to be misused by various Governments overtime to control 

dissent. Even before the 2019 amendment the UAPA was considered oppressive and 

problematic. The law has often been misused to silence dissent. However, with the current 

amendment, the government has accorded itself the power to declare any person as a terrorist. 

In the case Sajal Awasthi and Association for Protection of Civil Rights v. Union of India,5the 

Supreme Court had to determine the constitutional validity of Section 35 and 36 as amended in 

2019. The petitioners contended that branding an individual as a terrorist without any judicial 

scrutiny is unconstitutional, a violation of fundamental rights of the individual, and the 

amendment is against the right of a person to dissent which is also a fundamental right as 

established in the case of Romesh Thappar v. State of Madras.6The courts, however, have 

upheld the validity of many such questionable laws, in the past. Some are mentioned below: 

(i) In Kartar Singh v. State of Punjab7 it upheld the validity of Terrorist and 

Disruptive Activities (Prevention) Act, 1987 (TADA)8  

(ii) In People’s Union for Civil Liberties (PUCL) v. Union of India (UOI)9 it upheld 

the validity of Prevention of Terrorism Act, 2002 (POTA)  

Concurrently, there have been instances where the courts have struck down certain provisions 

that contradicted fundamental rights like Section 1010 of UAPA which established “guilt by 

association”. In Sri Indra Das v. State of Assam11 because the literal interpretation of the Section 

violated Article 19 and Article 21, it was held to be unconstitutional.  

Also, in Arup Bhuyan v. State of Assam,12the court held that “mere membership of a banned 

organization will not make a person a criminal unless he resorts to violence or incites people 

 
3 The Unlawful Activities (Prevention) Act, 1967, S 35. 
4 Idid 
5 WP (C) 1076/2019. 
6 1950 AIR 124. 
7 [1954] S.C.R. 145. 
8 TADA 
9 W.P.(Crl.) 89/2002. 
10 The Unlawful Activities (Prevention) Act, 1967, S 10. 
11 (2011) 3 SCC 380. 
12 (2011) 3 SCC 377. 
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to violence or creates public disorder by violence or incitement to violence….”In light of these 

cases the paper will discuss a brief history of national security laws in India keeping emphasis 

on UAPA the need of the Act and present relevance.  

II. GLANCE OF PREVENTIVE DETENTION LAWS IN INDIA  
Starting with Preventive Detention Act (PDA), 1950, which was a temporary measure to tackle 

the violence that erupted during partition, the Armed Forces (Special Powers) Act (“AFSPA”), 

1958, which has been imposed in the areas of North East and Kashmir to this day. Figure 113 

below depicts the period of imposition of these laws. These Acts were introduced to tackle 

separatist movements. It empowered the armed forces by giving them the authority to use force 

on civilians based on mere suspicion in the “disturbed areas”14. After that, the Indian state 

brought up UAPA in 1967, a supplement of PDA and extended powers of the state to declare 

organisations as unlawful. Since its inception, this law has been problematic because the term 

“unlawful” has not been appropriately 

defined and hence allowed the state to 

criminalise activities at its discretion. 

Some of the labelled “unlawful” 

activities included peaceful protests, 

gatherings, rallies, etc. The concerned 

governments have always used it against 

people or organisations that expressed 

dissent. Obtaining bail under the Act is 

another difficulty since the accused can 

be held in custody for 6 months without 

filing of a charge sheet.15 

UAPA has been amended multiple times. 

In 2004, the legislation was accorded the 

status of being primary anti-terror law in 

India. Prevention of Terrorism Act 

(POTA), 2001 was introduced in India after the appalling 9/11 incident in America, as an anti-

terror law. However, it was repealed in 2004 due to public protests. However, it can be 

 
13 Bharati Sivapalan and Vidyun Sabhaney, In Illustrations: A Brief History of India's National Security Laws, 

https://thewire.in/law/in-illustrations-a-brief-history-of-indias-national-security-laws, (Dec. 2020) 
14 Armed Forces (Special Power) Act, 1958 (AFSPA), S 2(b) 
15 The Unlawful Activities (Prevention) Act, 1967, S 43D. 

Figure 1- Mapping of the history of security laws in India 

Source: The wire  
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contended that the state has adopted the provisions of the POTA Act in the 2008 amendment of 

UAPA.16 The 2008 amendment includes the definition of ‘terrorist act’ and ‘terrorist 

organization’ as was defined under POTA and TADA. It replaced the earlier miscellaneous 

Chapter IV with ‘Punishment for terrorist activities’, and added Chapter V and VI to include 

forfeiture of proceeds of terrorism and terrorist organisations respectively. The amendments 

borrowed provisions from a repealed Act despite the failure of these laws and the public outcry 

against them.  

The Union Home Minister, In Parliament, has claimed that POTA was not repealed because of 

its misuse but to further political vote interests.17However, the debates to repeal and again 

implement the provisions can construe that the anti-terror legislation has failed to achieve the 

objectives i.e. prevention and terrorism and unlawful acts.  However, the data suggests that the 

laws have been inefficient in prevention of terrorism.18 The governments have often used 

“national security” as a reason to introduce questionable and extremist laws that accorded 

excess control to the state; the 2019 amendment is one such example which has taken wings 

from repealed Acts like POTA and Terrorist and TADA. The historical mapping of security 

laws in India is illustrated in figure19.  

The UAPA imposes ‘reasonable restrictions’ on fundamental rights, particularly on freedom of 

association, mentioned under Article 19. The state can declare any organisation unlawful, and 

the 2019 amendment allows the state to declare any individual as a terrorist20. This amendment 

is particularly problematic because an individual, unlike an organisation is guaranteed the 

fundamental right to life under Article 21 of the Constitution. The next section of the paper will 

explain the safeguards an individual has against arrest.  

III. SAFEGUARDS AGAINST ARREST ACCORDED TO AN INDIVIDUAL: RIGHTS OF 

ARRESTED AND ACCUSED PERSON IN INDIA 
A presumption of innocence of the accused until they are proven guilty at the end of the judicial 

process is the basis of most of the criminal justice systems. UAPA takes away this right from 

individuals because even in the absence of any trial or any judicial scrutiny, the law allows a 

 
16 Arun Ferreira and Vernon Gonsalves, Fifty Years of Unreasonable Restrictions Under the Unlawful Activities 

Act, https://thewire.in/rights/uapa-anti-terrorism-laws, (Dec. 2020) 
17Republic World, Home Minister Amit Shah Speaks On UAPA Amendment Bill Debate In Lok Sabha, 

https://www.youtube.com/watch?v=FJJ10RrCGcU , (Dec. 2020) 
18 ‘Below 2% of Those Arrested under UAPA Convicted in 2015-19: NCRB - The Economic Times’ 

<https://economictimes.indiatimes.com/news/politics-and-nation/below-2-of-those-arrested-under-uapa-

convicted-in-2015-19-ncrb/articleshow/83624754.cms?from=mdr> accessed 20 July 2022. 
19 (2011) 3 SCC 377 
20 The Unlawful Activities (Prevention) Act, 1967, S 35 and 36, Amended by Act of Parliament 2019 (India). 
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person to be declared a terrorist. It was problematic even before, when an organisation and its 

members were criminalized according to the Government's discretion. 

The Constitution of India guarantees the following fundamental rights to individuals upon being 

arrested: 

1. Article 22 of the Constitution and Section 50 of the Criminal Procedure Code (“Cr. 

PC”), 1973 accord this protection that the person should be conveyed the grounds of 

arrest. 

2. Within 24 hours of the arrest, the person should be brought before a magistrate.21 

3. Right to be released on bail.22 

4. The right to a fair, just, and speedy trial is provided under Article 14 and 21 of the 

Constitution as laid down in the case of Huissainara Khatoon v. Home Secretary.23 

5. Right to consult a lawyer as enshrined in Article 22 (1) of Constitution and Section 41D 

and Section 303 of Cr. PC, 1973. 

6. Right to free legal aid is accorded under Article 39A of the Constitution.  

An arrest under UAPA is different since it is a preventive detention law and a person is arrested 

majorly on the grounds of abetting or advocating an unlawful activity, terrorist act, raising funds 

for or conspiring for a terrorist act, being associated with a terrorist organization, etc. The 

vagueness of grounds for preventive detention such as security of the state, maintenance of 

public order, etc. However, given the vagueness of these terms, the State has misused this law. 

Therefore, the Constitution provides certain safeguards to restrain the misuse of preventive 

detention laws, which are as follows: 

• If someone is taken in custody in light of any of the preventive detention laws, a person 

can be kept in custody for 90 days, i.e., 3 months at the first instance. If the detention 

need to be extended, the case should be sent to an advisory board, consisting of a person 

qualified for appointment as a High Court judge. On board approval, the detention can 

be extended.24 

• Grounds of detention has to be informed.  

• The earliest opportunity of representation has to be given against the detention. 

 
21 The Code of Criminal Procedure, 1973, S 57. 
22 Idid S 50(2). 
23 1979 AIR 1369. 
24 Constitution of India, A 22. 
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UAPA however, has escaped these constitutional mandates for the reason that its necessary for 

the maintaince of national security. It is essential to mention here that India is among the few 

countries where preventive detention is allowed during peacetime and not restricted to when 

the country has declared war, even while stipulating bare minimum standards to prevent 

infringement of fundamental and human rights compared to standards followed internationally. 

However, Indian governments have tried to surpass even these bare minimum standards. 

The constitutional validity of preventive detention laws was challenged in the landmark case of 

A.K. Gopalan v. The State of Madras25. The arrest of Gopalan took place before the enactment 

of the Constitution of India. But after Independence The Preventive Detention Act, 1950, 

regularised their term. It authorised detention done at the discretion of the Government. Under 

Schedule VII of PDA, a list of subjects was given for which the requirement of Advisory board 

was not needed as provided by Article 22. And along with that it barred any court to looking 

into the validity of any such order on which the detention was made. Hence, the PDA's 

constitutional validity was challenged. 

The Court held that the Act is not ultra vires to the Constitution, barring only Section 14 of the 

PDA26 which curtailed the power of judicial review by Courts. The validity of Section 14 does 

not affect the validity of the Act as a whole. This judgment made by a bench of six judges was 

overruled in the case of Maneka Gandhi v. Union of India,27 with nine-judge bench. Importance 

was given to due process, liberty, and freedom. It is correct and well understood that the 

majority ruling in A.K Gopalan was lacking vision for freedom and due process. Justice Fazal 

Ali in the judgment made a dissenting judgment. Although Maneka Gandhi case overruled the 

judgment, the fundamentals of A K Gopalan still disturbs the country’s citizens. To understand 

those fundamentals, key takeaways from Justice Fazal Ali’s dissenting opinion in the judgment 

are discussed below: 

i. In PDA, if the detention is extended for more than 3 months without obtaining the 

opinion of the Advisory board under Section 12,28 the government should specify “the 

circumstances and the class or classes of cases” of the Act. From Article 245, the Parliament 

took the authority to make such laws, and the category mentioned were defence, foreign affairs, 

the security of India and, maintenance of public order. Section 12 picked up these categories 

from Schedule VII of the Constitution and placed them in the PDA. A person can be detained 

 
25 1950 AIR 27. 
26 Preventive Detention Act, 1950, S 14. 
27 1978 AIR 597. 
28 Preventive Detention Act, 1950, S 12. 
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for more than three months without review of the advisory board on the grounds under that 

category. 

The majority judgment did not understand his perspective and saw nothing wrong in the Act. 

However, Justice Fazal Ali observed that Article 22 is a safeguard provision and should be 

interpreted in favour of the detainee. The Advisory Board’s appointment is the rule of Article 

22, and Section 12 of PDA is an exception to the rule, and hence the Parliament cannot treat the 

exception as the norm.    

Even if such detention to be permitted without an advisory board under Article 22(7) of the 

Constitution, Parliament’s legislation has to specify both the circumstances and the classes of 

cases, which justify the harsh nature of the Act and the reasons for not presenting the case before 

an advisory board. In contrast, PDA only specified classes and not circumstances. According to 

him, the arrest cannot be arbitrary or subjective; hence, Section 12 also violated Article 22 of 

the Constitution along with Section 14, which the majority found ultra vires.  

ii. The word ‘law’ in Article 21 not only means a law legitimately made but it carries a 

greater significance. The Court should dwell not only on whether the law is just, fair and 

reasonable but also investigate whether it conform to the accepted standards of legal systems 

such as a chance to be heard (Audi alteram partem), unbiased judicatory body, etc. because “a 

law is not a law without following principles of natural justice”.  

This part of Justice Fazal Ali's dissent was not focused on in the Maneka Gandhi case or any 

other judgments following it. At that time, people also realised that detention is a political tool 

introduced in India during the colonial rule and then continued even to restrain people who are 

inconvenient to the government. These peacetime preventive detention laws were less 

protective of fundamental rights than the wartime laws. 

IV. CRITICAL EVALUATION: AMENDMENT JOURNEY OF UAPA 
As we understand from the nature of the legislation and the observations of Justice Fazal Ali in 

A.K Gopalan,29 UAPA is also one such law created for extreme and exceptional circumstances, 

But unfortunately, it is being used routinely to suppress dissent.  In this part of the paper, we 

will highlight the cases where such misuse of law is evident and will talk about the arrests under 

the Act, especially after the amendment made in 2019. 

Firstly we will discuss Romila Thapar v. Union of India.30 As it draws attention to the use of  

 
29 Surpa 23. 
30 (2018) 10 SCC 802. 
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UAPA in restricting democratic and fundamental rights of citizens of the nation during 

peacetime when national security is not at a high risk. The case was filed against the arrest of 

five activists after inter-caste violence in Bhima Koregaon. They were accused of plotting for 

the assassination of the Prime Minister in January 2018. The petitioners reported irregularities 

in the arrest procedure, charging them under UAPA, and pleaded for a change in the agency. 

The majority judgment in the case held that unless there was any evidence to suggest that the 

investigation was held in a mala fide manner, they could not change the agency of investigation. 

The judgment of the majority and dissenting judges addressed whether the investigation carried 

out by Maharashtra police was fair or not. Justice Chandrachud, in his dissenting judgment, 

observed that the case documents presented before the court has no potential to link the accused 

to the offences mentioned in the “omnibus FIR”, and clarified that “state cannot infringe upon 

an individual's liberty based on conjecture.”31 

It is important to note that an organization could only be declared an ‘unlawful’ association if 

the Central Government provides grounds for it. The Supreme Court made this restriction in 

V.G Row v. State of Madras.32 V G Row was a labour lawyer, who ran a society called the 

People’s Education Society. The contemporary Madras government accused the society of 

being a private fundraising in front for the communist party, which was banned at that time and 

hence banned the society under the Criminal Law Amendment Act, 1908. The Supreme Court 

held that without giving grounds for declaring the organization unlawful and without any 

independent judicial inquiry, such a decision by the government would be in violation of the 

fundamental right to freedom of association. 

The story of V G Row is similar to another lawyer of our time called Sudha Bharadwaj,33 who 

had worked in Chhattisgarh for three decades as an activist for labour and tribal rights. In August 

2018, she was arrested as one of the 12 accused in the Bhima Koregaon case, booked under 

UAPA and other IPC sections. She was released after 3 years by virtue of default bail under 

Section 167(2) of CrPC.34 

In the first schedule of UAPA, “terrorist organization” was added in 2004, enabling government 

to declare organisations as terrorists by a mere notification and without providing any grounds 

for the decision. No provision for review by the independent authority was provided. These 

 
31 ibid 
32 1952 AIR 196. 
33Smita Gupta, Why the state fears my friend Sudha Bharadwaj, https://thewire.in/rights/sudha-bharadwaj-bhima-

koregaon-case-arrest-bail-health, (Dec. 2020) 
34 Vidya, Bhima Koregaon case: Bombay HC reserves verdict on Sudha Bharadwaj's default bail plea, 

https://www.indiatoday.in/india/story/bhima-koregaon-case-bombay-hc-reserves-verdict-sudha-bharadwaj-

default-bail-plea-1836728-2021-08-04, (Aug. 2021) 
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provisions were taken from Section 18 and 19 of POTA, which was repealed after major public 

protests. Despite all the protests and unwelcomed gestures, in 2019, through amendments, the 

government widened the state’s powers to designate an individual as a “terrorist” without any 

due process or means of redress.35 This step was taken to surpass the rule laid down by the 

Supreme Court that mere membership of an unlawful organization cannot be criminalized in 

many cases.(Arup Bhuyan v. State of Assam36; Sri Indra Das v. State of Assam37; State of Kerala 

v. Mohammed Reef38). These cases are related to membership under TADA and POTA Act but 

can be extended to apply to UAPA. The definition of “terrorist” is broadened to include an 

individual under Sections 35 and 36 of UAPA.  

Scholarly writing39 has powerfully contended that it is impossible to punish the dangerousness 

of a person. UAPA is a step towards it, and such shifting of the criminal justice system could 

be a step in the wrong direction. Investigations and prosecution under the UAPA have been 

questionable while unfairly targeting specific caste, religious or tribal minorities.40 The 

particular procedure under the UAPA is not for rigid convictions but merely to prolong the trial 

and detention. Moreover, the accused is also branded as a terrorist or an anti-national, infringing 

such a person’s right to reputation that results in other issues like unemployment, social 

expulsion, harassment by media, attacks by groups, etc, apart from the issue of not getting bail 

even in serious health conditions. This was witnessed in the case of Father Stan Swamy.41 He 

was arrested under UAPA in the Bhima Koregoan case, and repeatedly denied bail despite 

having serious health conditions because of suffering from Parkinson’s disease. He died in 

custody on 5th of July 2021. 

Trials, where the evidence soundness is measured, takes place years later; the police, political 

parties, prosecution all are aware that the accused still has to spend years in jail.42 The Act also 

allows attachment of the individual’s property, search and seizures at the discretion of the 

investigating officer, without any prior approval from judicial authorities. Judicial scrutiny is 

 
35 (2011) 3 SCC 377 
36 (2011) 3 SCC 377 
37 (2011) 3 SCC 380 
38 (2012) 1 SCC 40 
39 Paul H. Robinson, Cloaking Preventive Detention as Criminal Justice, Harvard Law Review, Vol. 114, No. 5 

pp. 1429-1456 (2001), Mayur Suresh, the slow erosion of fundamental rights: how Romila Thapar v. Union of 

India highlights what is wrong with the UAPA, Indian Law Review, (2019), 10.1080/24730580.2019.1640593. 
40 Mohmad Aabid Bhat, Preventive Detention in Counter-insurgencies, Insight Turkey, Vol. 21, No. 4, Turkey’s 

New Foreign Policy: A Quest for Autonomy pp. 53-69 (2019), https://www.jstor.org/stable/10.2307/26842778 
41 India: Death in custody of priest Stan Swamy is devastating – UN expert, 

https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=27313&LangID=E, (Jul. 2021) 
42 Rahul Tripathi, Below 2% of those arrested under UAPA convicted in 2015-19: NCRB 

https://economictimes.indiatimes.com/news/politics-and-nation/below-2-of-those-arrested-under-uapa-convicted-

in-2015-19-ncrb/articleshow/83624754.cms?from=mdr, (Jun 2021), Mohammad Aamir Khan, Nandita Haksar, 

Framed as a Terrorist, Speaking Tiger Books, (2016) 
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not only the pillar of democracy, it is also the only pillar that protects citizens against unjustified 

acts of the State and its control and misuse of the anti-terror laws.  

UAPA starts with a slow investigation process. The charge sheet is filed in 180 days.43 Instead 

of 90 days as stipulated under Cr. PC. Also, the bail provisions are too strict. During the Covid-

19 pandemic, when overcrowding in jails was a serious issue, students booked under UAPA 

were not granted bail.44Similar provisions relating to bail, under the Prevention of Money 

Laundering Act, 200245was struck down by the Supreme Court in Nikesh Tarachand Shah v. 

Union of India46 because these drastic provisions reverse the presumption of innocence and are 

arbitrary and discriminatory.  

The amendment of UAPA in 2019, as we understand, has not introduced any new procedure, 

neither the central government has mentioned any consequences for such designated terrorists. 

It can be said that the same provisions which were applicable for an organisation are now 

applied to an individual and the government on ‘belief’47 can declare individuals as a terrorist. 

Although declaring an organization unlawful generates a series of criminal offences like being 

a member of such organization, organising and attending meetings of such organisations, etc. 

Whereas an individual being declared a terrorist attracts no new offence or punishment 

prescribed by the amendment. However, the law criminalises any voluntary helping of a person 

known to be a terrorist. So, if a person is declared as a terrorist by the state for reasons or 

grounds undisclosed until he/she challenges such declaration and gets an order reversing the 

designation of the state, helping the designated terrorist will be treated as crime. In these 

circumstances, it is difficult to comprehend why a state needs such immense powers for 

prosecuting an individual without any accountability. 

V. ACCOUNTS OF ARRESTS UNDER UAPA 
According to National Crime Records Bureau (NCRB) data for 2019, 93 cases of sedition and 

1,226 cases under UAPA were filed,48 which indicates a hike of 165% and 33% from the year 

2016, respectively, as shown in figure 249While there were no crimes reported under UAPA 

 
43The Unlawful Activities (Prevention) Act, S 43D (2). 
44Apurva Vishwanath, Lockdown effect: Bail pleas of those booked under sedition, UAPA stuck, 

https://indianexpress.com/article/india/lockdown-effect-bail-pleas-of-those-booked-under-sedition-uapa-stuck-

6427312/, (Dec. 2020), 
45 Prevention of Money Laundering Act, 2002, S 45. 
46 (2018) 11 SCC 1. 
47 UAPA, S 35 
48 supra 37 pg. 4 
49 Leah Verghese, NCRB 2019 data shows 165% jump in sedition cases, 33% jump in UAPA cases under Modi 

Govt., https://theprint.in/opinion/ncrb-2019-data-shows-165-jump-in-sedition-cases-33-jump-in-uapa-cases-

under-modi-govt/521861/ , (Dec. 2020) 
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before 2014. However, 3,005 cases were registered in India under anti-terror law, i.e., UAPA, 

in 2016, 2017, and 2018. Also, 3,974 people were arrested under the Act.50 The number of cases 

significantl 

y increased in 2014 from 976 to 897 in 2015, 922 in 2016, 901 in 2017, and 1182 in 2018), and 

226 in 2019. The 2018 NCRB report also mentions that 3920 UAPA cases are pending 

investigation from previous years. 

The added reportage of 1182 new 

cases, totally making it 5107 cases 

under the UAPA pending in total 

till 2018.  

What this means for under-trial 

prisoners is highlighted in Jamia 

Teachers’ Solidarity Association’s 

report, “Framed, damned, 

acquitted: dossiers of an 

exceptional cell”.51 It can be 

granted only if the judge has 

reasonable grounds to believe that 

the accused is not guilty. Any other law be it IPC, CrPC doesn’t mandate to prima facie assume 

the guilt of an accused, especially in bail plea. “Bail not Jail” has always been the norm. At the 

same time, it is noteworthy that the charge sheets are filed in only in 9% of the cases, out of 

which conviction rates in 2019 were only around 29% for UAPA cases compared to 49.3% in 

2017 and 33.3% in 2016.52 However, given the long period of detention and imprisonment 

without bail, the low conviction rate does not give a positive indication. 

Needless to say, the definition of ‘terrorist act’ in UAPA is vague with the usage of words such 

as unity, integrity, and national security.53This allows the Act to be invoked discriminately. The 

Home Minister in the Parliament, while answering questions on the 2019 amendment Bill, 

stated that “Urban Naxals” and extremists using literature to propagate hate against the ruling 

 
50Ministry of Home affairs, Cases Registered Under Anti-Terror Laws, https://pib.gov.in/PressReleasePag 

e.aspx?PRID=1654998 , (Dec. 2020)  
51Jamia Teachers’ Solidarity Association’s report, “Framed, damned, acquitted: dossiers of a very special cell 

https://www.jamiajournal.com/wp-content/uploads/2012/09/JTSA-Report-Framed-Damned-and-Acquitted-

Dossiers-of-a-Very-Special-Cell.pdf 
52Dipankar Ghose, NCRB report: Sedition cases up in 2019 but conviction at an all-time low, 

https://indianexpress.com/article/india/ncrb-report-sedition-cases-up-in-2019-but-conviction-at-all-time-low-

6664179/, (Dec. 2020) 
53 The Unlawful Activities (Prevention) Act, S 15. 

Figure 2 
Source: NCRB 
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government will also be considered terrorists,.54Contrarily, the United Nations Security Council 

resolution,55defines terrorism as ‘terrorism would be an overt act of violence that causes death 

or injury to the public’. However, the government is knee to brand individuals as a terrorist 

based on conjecture of “urban nalaxlites.”56, “tudke-tukde” gang57 etc.  

This is an attempt to take away the fundamental rights of free speech and the right of association. 

one such example are of Kafeel Khan, a doctor in Uttar Pradesh hospital where babies died due 

to lack of oxygen detained under NSA for about nine months and was later released by the High 

Court.58Many eminent leaders, journalists, students, protestors are arrested under the Act.  

In June 2020, amidst the coronavirus outbreak and lockdown in India, the United Nations 

requested India to release activists arrested for protesting the CAA. The statement read: 

“Authorities should immediately release all human rights defenders who are 

currently being held in pre-trial detention without sufficient evidence, often simply 

based on speeches they made criticizing the discriminatory nature of the CAA.”59 

It mentions eleven individuals, namely, Meeran Haider, Gulfisha Fatima, Safoora Zargar, Asif 

Iqbal Tanha, Devangana Kalita, Natasha Narwal, Khalid Saifi, Shifa Ur Rehman, Dr. Kafeel 

Khan, Sharjeel Imam, and Akhil Gogoi. Eight of these individuals were booked under UAPA 

by the Delhi Police, as it is controlled by the Centre. A few of the cases are discussed below: 

• Safoora Zargar, a student from Jamia Millia Islamia, was the Jamia Coordination 

committee's media coordinator. She was arrested in April 2020 in a case related to the Jaffrabad 

roadblock for which she got bail but was arrested again. Her name was appended to another 

FIR under UAPA which was related to Delhi violence, for inflammatory speech.60 She was 23 

weeks pregnant when bail was granted to her on humanitarian grounds in June. 

 
54 UAPA, S 43 D. 
55UN Security Council resolution 1566 (2004), https://www.un.org/ruleoflaw/blog/document/security-council-

resolution-1566-2004-on-threats-to-international-peace-and-security-caused-by-terrorist-acts/, (Dec. 2020) 
56Ashok Upadhyay, Don't know who are 'Urban Naxals': Govt replies to RTI query, 

https://www.indiatoday.in/india/story/dont-know-who-are-urban-naxals-govt-replies-to-rti-query-1644306-2020-

02-07, (Dec. 2020) 
57Kamaljit Kaur Sandhu, Home Ministry dumbfounded by RTI seeking details of 'Tukde Tukde Gang' members, 

https://www.indiatoday.in/india/story/home-ministry-rti-tukde-tukde-gang-amit-shah-1637091-2020-01-15, 

(Dec. 2020) 
58Sruthisagar Yamuna, Kafeel Khan's arbitrary detention shows why National Security Act must be curtailed, 

https://scroll.in/article/972078/kafeel-khans-arbitrary-detention-shows-why-national-security-act-must-be-

curtailed, (Dec. 2020) 
59 UN experts urge India to release protest leaders; names used were Meeran Haider, Gulfisha Fatima, Safoora 

Zargar, Asif Iqbal Tanha, Devangana Kalita, Natasha Narwal, Khalid Saifi, Shifa Ur Rehman, Dr. Kafeel Khan, 

Sharjeel Imam, and Akhil Gogoi, https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID= 

26002&LangID=E, (Dec.2020) 
60The Wire, Safoora Zargar Bail in Delhi High Court, https://thewire.in/rights/safoora-zargar-bail-delhi-high-court, 

(Dec. 2020) 
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• In July 2020, Delhi police used UAPA to block websites of non-governmental 

organisations campaigning against the draft Environmental Impact Assessment, 2020. Delhi 

police later claimed that it was erroneously done.61One such domain name banned was led by 

climate change activist Greta Thunberg.62 

• Sharjeel Imam,63 a student was arrested in August 2020 in connection with Delhi 

communal violence under UAPA. He was also arrested for giving inflammatory speeches 

against the CAA and National Register of citizens in 2019 under the same Act. In the speeches, 

he can be seen asking for “chakka jam” in Assam and pamphlets obtained from his laptop, 

circulated as alleged by Delhi police asking people to come on streets protest and block roads. 

Although the police have failed to produce any video evidence so far.  

• Umar Khalid, a former JNU student leader, was also arrested under the Act in September 

2020 for his alleged Delhi riots. Previously, he was also arrested for instigating violence by 

making allegedly provocative speeches. His pre-trial custody is more like solitary confinement, 

as he has complained in court. The court has directed Tihar Jail authorities to allow him to step 

out of his cell while extending his custody. 64 

• Delhi police have used UAPA for almost all the arrests related to the north-east Delhi 

riots in 2020, but the significant arrests that have been made mostly consist of activists, 

protestors who were peacefully opposing the CAA. It is to be noted that no arrest has been made 

of those who threatened the protestors to stop protesting.65 In many cases, the police have tried 

and kept the protestors, especially the leaders, in jail, even after bail was granted. In one arrest, 

they are charged on multiple accounts of cases. It happened to Zahoor and then was repeated in 

the Faisal Farooq66 case. In this case, he got bail but later was arrested in a different case. There 

 
61Scroll, police use UAPA to block website campaigning against draft environment rules, later claim error, 

https://scroll.in/latest/968367/police-use-uapa-to-block-greta-thunberg-linked-website-campaigning-against-

draft-environment-rules, (Dec. 2020) 
62 ibid 
63Scroll, Delhi violence: JNU student Sharjeel Imam arrested under UAPA charges, 

https://scroll.in/latest/971364/delhi-violence-jnu-student-sharjeel-imam-arrested-under-uapa-charges, (Dec. 2020) 
64The Wire, ‘What Was Umar Khalid's Crime?’: Over 200 Thinkers Across the World Extend Solidarity, 

https://thewire.in/rights/umar-khalid-international-solidarity-noam-chomsky-amitav-ghosh-rushdie, The 

signatories to the statement are Ravi Kiran Jain and V. Suresh of the Peoples Union for Civil Liberties, lawyers 

Mihir Desai, Prashant Bhushan and N.D. Pancholi, academics Satish Deshpande, Mary John, Apoorvanand, 

Nandini Sundar and Shuddhabrata Sengupta, and rights activists Aakar Patel, Harsh Mander, Farah Naqvi, and 

Biraj Patnaik, (Dec. 2020). 
65Aditya Menon and Aishwarya S Iyer, Complaints & Report Contradict Police’s Clean Chit to Kapil Mishra, 

https://www.thequint.com/news/politics/delhi-riots-kapil-mishra-police-complaints-minorities-commission-bjp, 

(Dec. 2020) 
66Richa Banka, Delhi riots: No investigation is done, says court; gives Faisal Farooq bail, 

https://www.hindustantimes.com/delhi-news/delhi-riots-no-investigation-done-says-court-gives-faisal-farooq-

bail/story-297jXK1dqaDNmbF0UdVGBK.html, (Dec. 2020) 
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have been several other instances of such arbitrary arrests, like Faizan Khan, where the police 

report does not disclose offences but the accused has been charged under UAPA.67 

Students and journalists were also booked under UAPA; independent reporting is the new 

“unlawful activity,” Photojournalist, Masrat Zahra68 a 26-year-old reporter with a range of 

foreign publications, including the Washington Post and Al Jazeera, was arrested in April 2020 

for a Facebook post made 19 months ago. Gowhar Geelani was arrested under UAPA for 

“glorifying terrorism” in a sarcastic tweet.69 

However, in June 2021, Delhi High court granted bail70 to three students of Delhi University, 

Natasha Narwal, Devangana Kalita and Asif Iqbal Tanha. They were arrested in 2020 in 

relations with North East Delhi riots. The judgement was called rare by many leading 

reports.71The court while granting bail observed that: 

“the intent and purpose of Parliament in enacting the UAPA and in amending it in 2004 and 

2008 to bring terrorist activity within its scope, was and could only have been, to deal with 

matters of profound impact on the ‘Defence of India’, nothing more and nothing less.” 

Hence, there has to be exceptional circumstances to apply the provisions of UAPA. However, 

even after this order the interpretation of bail and other provisions of UAPA remains 

discretionary to the judges. As the Supreme Court division bench observed that “It is clarified 

that the release of the respondents [student activists] on bail is not being interfered at this 

stage... The impugned judgment shall not be treated as a precedent and may not be relied upon 

by any of the parties in any of the proceedings.”72 

What this actually means for the Act and its stringent bail provisions can only be known in the 

future but the Supreme Court judgment in Union of India v. K. A Najeeb73 is a hope for all, as 

the court has recognised the constitutional right of speedy trial over the statutory provisions of 

bail under UAPA’s Section 43D(5). This is different from the Watali case74 of 2020 because in 

 
67The Times of India, High court grants bail to Delhi riots accused Faizan Khan, 

https://timesofindia.indiatimes.com/city/delhi/delhi-hc-grants-bail-to-delhi-riots-accused-faizan-

khan/articleshow/78828417.cms, (Dec. 2020) 
68Bilal Kuchay, Kashmir journalist charged for ‘anti-national’ social media posts, https://www.aljazeera.com/n 

ews/2020/4/20/kashmir-journalist-charged-for-anti-national-social-media-posts, (Dec. 2020) 
69Quratulain Rehbar, ‘The Assault Is on Journalism’: An Interview with Kashmiri Journalist Gowhar Geelani, 

https://thewire.in/rights/kashmir-journalist-gowhar-geelani-interview, (Dec. 2020) 
70 Natasha Narwal v. State of Delhi, MANU/DE/1096/2021; Devangana Kalita v. State of Delhi NCT, 

MANU/DE/1097/2021; Asif Iqbal Tanha v. State of NCT of Delhi, MANU/DE/1095/2021. 
71 Prashant Reddy T, A rare activist judgement on UAPA, https://www.outlookindia.com/website/story/opinion-a-

rare-activist-judgement-on-uapa/385480, (Jun 2021) 
72 State of NCT of Delhi v. Devangana Kalita, Special Leave to Appeal Crl. no.  4289/2021, 

https://main.sci.gov.in/supremecourt/2021/13600/13600_2021_44_37_28073_Order_18-Jun-2021.pdf 
73 (2021) 3 SCC 713 
74 (2019) 5 SCC 1 
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that case the High Court did not scrutinise the evidence meticulously, and therefore, reversing 

the prima facie assumption of guilt, the ground on which bail can be be provided under Section 

43D(5). In the earlier case the Court has gone above and beyond Section 43 to observe that if 

part III of the Constitution is in violation the validity of the Section on granting bail can very 

well be questioned. 

VI. CONCLUSION 
The aim and object of the UAPA is to tackle terrorism during peacetime, but the governments 

have failed to establish its efficiency over time. The solution offered has always been making 

the law more stringent to overshadow or, in many cases, slaughter the fundamental rights of 

citizens. 2019 UAPA amendment has presented the same picture. For over a decade, the law is 

known to detain people in jail for as long as possible with exaggerated period of framing which 

also manipulates judiciary, especially when by law prima facie a presumption of guilt is to be 

established.  

The 2019 amendment does not broaden the scope of judicial scrutiny and can be used to 

undermine the criminal justice system where a person is innocent until proven guilty.  This law 

is a useful example of how the state manipulates individuals to meet its ends by criminalising 

dissenting voices. The law has received criticism from human rights activists, academicians, 

lawyers, etc. There is a need to recognise that political dissent is a part of a healthy democratic 

nation, and laws like UAPA should be constrained to matters affecting the defence of the nation. 

There is a need for effective laws to prevent and punish terrorists but equipping ineffective, 

questionable, and extreme laws that have evidently suppressed the rights and are misused by 

authorities is an incorrect approach. 

The security of the nation is of primary concern for any government in power. There are various 

ways to keep that concern efficiently functioning. This study suggests reconsideration the Act 

passed for national security concerns. There is an immediate need to define the terms pertaining 

to terrorist acts and activities. A well-defined and contoured definitions are the way forward. 

When an inclusive definition is projected without clearly mentioning the essential criterion, it 

serves no useful purpose in governance or maintenance of the nation’s security. Also, the 

process of including provisions from a previously repealed legislation does not serve any 

purpose, and goes against popular mandate. It has to be accepted that provisions that did not 

work under previous legislation will not work under the current legislation because a new 

structure is adopted. The core has to be strengthened rather than lifting provisions from previous 

legislation. Putting them up together will give rise to another non-functioning and nuisance 
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situation. The concern for the security of the nation is common for all nations. There has to be 

a balance between security and freedom, and the democratic government should further the 

freedom as well as security of its citizen rather than curtailing their ability to ask questions when 

needed. The principle of liberty exists because of the authority/the rule of law; it is the 

constitution’s gift. It exists and may cease whenever the state deems it necessary only if the 

state’s survival is in danger and should not be used in common parlance. 

***** 
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