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ABSTRACT 

Children are the future of the nation; they must be nurtured and well protected. Children 

must be given an environment that is conducive to healthy development, so that they 

become responsible citizens. State must ensure that their rights are not violated and must 

make every measure to protect their rights. In India, The constitution guarantees various 

special rights to children apart from other rights which are guaranteed to all. There are 

also various international conventions, Special laws ensuring the rights of children. Some 

of the rights are right to life, health, education, nationality, development, freedom from 

exploitation and abuse. All the rights are available to children of both the genders without 

discrimination. In spite of all the conventions and national laws there are various instances 

of violations of children rights. 

Human rights are those basic rights, without which a person cannot live as a human being. 

Children are immature both physically and mentally and they need special care and 

protection. Tender age of children must be protected and not exploited. Physical, social, 

moral well being of children is very important. Children are future pillars and are real 

assets of the Nation. Best interest of the child is paramount. They have a right to healthy 

childhood; however their rights are grossly violated. Many children are subjected to sexual 

abuse, forced labour and rights of children born through surrogacy is also a growing 

concern in India. The present study has tried to analyse the rights of children born through 

assisted reproductive technology, surrogacy and few instances where such children rights 

are grossly violated. 

Keywords: Human rights, Surrogacy, Nationality, Child abuse. 

 

I. INTRODUCTION 

Assisted Reproductive Technology (hereinafter referred to be as the “ART”)  is a boon to 

infertile couple who long for child, these techniques help them achieve their dream of becoming 

parents, but these techniques has reached such a level that the infertile couples are renting the 

womb of other women to fulfil their desire to have a child. Few types of ART are intrauterine 
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insemination, in-vitro fertilization (hereinafter referred to as the “IVF”) and surrogacy. 

Etymology of the term “Surrogacy” is derived from a latin word “surrogatus” which means put 

in another’s place or substitute. Surrogacy is nothing but outsourcing of motherhood. In 

surrogacy there is an agreement between the parties where one woman agrees to carry the child 

for another person. Once the child is born the surrogate mother hands the child to the intended 

parents. These kinds of practices create many ethical as well as legal issues. Few countries have 

enacted the laws for the regulation of these practices and few countries like Spain, Germany, 

and France has totally placed a ban on surrogacy and few countries are yet to pass laws on 

regulation of ART and Surrogacy. While allowing these kinds of practices the rights of adults 

(of becoming parents) are recognised, while the rights of the children born through these 

techniques are totally disregarded. Inter country surrogacy creates even more complicated 

problems particularly on the status of the children. When a country prohibits surrogacy, people 

tend to come to other countries to avail the services of surrogate mothers but the main problem 

arises when the intended parent’s try to take the baby back to their country. That particular 

country may not give citizenship to the child, the child may become stateless. Apart from being 

stateless various other rights of the children are also affected like health, identity. “Commercial 

surrogacy has equated pregnancy to the service and baby to a product”. 

II. VIOLATION OF CHILDREN RIGHTS: 

While the rights of the adults are recognized and given due consideration, the rights of the 

children are not taken into consideration. Convenience of the parents taken into account rather 

than the best interest of the child. 

(A) Rights of a child before birth. 

Article 1 of the Convention on Rights of the Child (hereinafter referred to as the “CRC '') 

defines a child as every human being below the age of 18 years. No right is conferred upon the 

developing foetus3. The American Convention on human rights is the only human rights 

instrument that recognizes the rights from the moment of conception. Article 4(1) states every 

person has the right to have his right respected and this right should be protected by law from 

the moment of conception. Many of the viable embryos are destroyed in the labs, only one is 

used, in many cases after implantation many of the embryos are removed to avoid having more 

than one foetus. Leaving all the embryos in the uterus may lead to twins, triplets or even more. 

In many cases the couple undergoing the treatment does not know how many eggs and sperms 

                                                      
3Child Rights International Network, A children’s rights approach to assisted reproduction pg.6 

https://archive.crin.org/sites/default/files/a_childrens_rights_approach_to_assisted_reproduction_0.pdf. 



1894 International Journal of Law Management & Humanities [Vol. 3 Iss 4; 1892] 

© 2020. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

are fused invitro and how many are implanted. Here, there is also a risk of misusing the 

fertilized embryo. There is no law to regulate it. There is a chance of implanting the embryo in 

any woman's uterus without the knowledge of the couple undergoing treatment. More number 

of eggs and sperms may be retrieved and fused and used for other people.  There is a risk of 

ART clinics misusing the embryos. The law should strictly regulate how many eggs to be taken 

and the number to be implanted. 

(B)  Donor eggs, sperms and children rights: 

Strict rules of anonymity are followed in case of donors of eggs and sperms.  The right of 

privacy of the donors is respected. Article 7 of the convention on rights of children recognizes 

the right of the child to know his or her parents. They have the right to know about their origins, 

opportunity must be given to them to access information about their biological origin.  Children 

must be given the right to know about their genetic relatives. Article 8 of the CRC provides for 

rights of the children to preserve their identity.  A duty is imposed on the states to assist children 

in establishing their identity and wider family relations. 

(C) Right to know one's parents 

The Supreme Court of Germany recognized the right of donor conceived children to know their 

identities of their genetic donors.  Two sisters were fathered by donor sperm.  In the present 

case, court held that right of the child bears greater weight than the donor’s right to anonymity 

and the court also held that children of all ages have this right and it must be decided on case 

to case basis4.Knowing the identity of the donor might also help in testing and treatment of any 

genetically inherited diseases.  The child in case suffers from any disease, knowing the medical 

history of the donor will be helpful in treating the child. Article 24 of CRC recognises the right 

of the child to the highest attainable standard of health.  So knowing the parentage of the child 

helps in diagnosing various heritable diseases.  

(D) Pre-determination of sex: 

Many couples opting for Assisted Reproductive Technology, asks for a child of a pre-

determined sex. Some couples don’t want a girl child. There is discrimination based on sex, 

even before conception. In India, The ART Bill, 2017 prohibits the ART clinics from providing 

a couple with a child of Pre-determined sex5If couples are allowed to have a child of their 

desired gender, it would be discriminatory and in a country like India, couples mostly desire to 

                                                      
4Child Rights International Network, Supreme Court of Germany decision XII ZR 201/13, 

https://archive.crin.org/en/library/legal-database/supreme-court-germany-decision-xii-zr-201/13.html. 
5Assisted Reproductive Technology Regulation Bill 2017, Section 42(2) (India). 
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have a boy child. 

(E) Posthumous conception and children rights: 

The eggs, sperms and embryos can be cryo-preserved for many years.  When these gametes 

are used for posthumous conception, it gives rise to various legal issues. Rights of the child 

born through posthumous conception are jeopardized.The parentage, the legal status and the 

inheritance rights of the child are put to question. No law laid down standard provisions 

regarding the rights of the child. 

Under Section 112 of Indian Evidence Act, 1872, there is a presumption that a child born during 

the continuance of valid marriage or within 280 days after the dissolution of marriage shall be 

considered as the legitimate child of that man. This impliedly means a child conceived and 

born posthumously with the help of cryopreserved gametes/embryo, 280 days after the death 

of a person, shall not be a legitimate child of the dead person, even though his gametes are used 

for procreation. Judiciary in some countries has recognized the children born through 

posthumous conception as legitimate, but in many countries, they were not considered 

legitimate. 

Following are instances where the legitimacy of the child came up for consideration. 

a. The superior court of New Jersey held that twin girls born 19 months after the death of their 

father as his legal heirs6. 

b. In another case, court held that posthumously conceived child can inherit in limited 

circumstances7 

c. The claim of a child born 4 years after the death of the father was rejected.  Court held that 

there must be a will by the deceased regarding the posthumous conception8. 

d. The Supreme Court of New Hampshire held that posthumously conceived child cannot 

inherit from deceased father9. The above instances clearly illustrated how the rights of children 

are violated. 

III. SURROGACY AND CHILDREN RIGHTS: 

We do not have any internationally recognized laws for surrogacy. Practice of surrogacy differs 

from country to country. In an article by Helier in BBC news,  has observed the following 

                                                      
6In the Re Estate of Kolacy, 753A.2d at 1257.   
7Woodward v. Commissioner of Social Security, 760 M.E. 2d 257(Mass.2002) 
8Stephen v. Commissioner of Social Security, 386. supp. 2d 1257(M.D.Fla.2005) 
9Khabbaz v. Commissioner of Social Security Administration 930A.2d 1180(N.H.2007) 
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regarding surrogacy such as some countries like Germany, France, Italy prohibits all forms of 

surrogacy, few countries like U.K., Ireland, Denmark allows surrogacy if the surrogate mother 

is not paid.  Commercial surrogacy is practiced in some countries like India, Russia in some 

states of US10. Thailand has come up with a law, after the practice being misused. Baby Gammy 

and baby101 cases made the Thai government come up with a law. In India, the surrogacy Bill 

is not yet implemented. The 2019 surrogacy bill allowed only altruistic surrogacy but in the 

new bill provision is made for “any willing women” to be a surrogate. It prohibits commercial 

surrogacy. As there are no laws to strictly regulate surrogacy, often children born through 

surrogacy face various legal issues.  Some children remain stateless.  Their right to identify, 

nationality are violated after their parentage is disputed. The rights endowed upon the children 

by the CRC and other international instruments are disregarded. 

(A) Commercial surrogacy 

Many countries ban commercial surrogacy, so the infertile couples travel to other countries, to 

have a baby CRIB (child rights International network, calls it as fertility tourism) in “A children 

rights approach to assisted Reproduction”. Couples prefer countries like India and Thailand as 

these countries offer surrogacy at very low rates. Inter-country surrogacy creates lots of 

uncertainty about the legal parents as many people are involved, all these affect the well being 

of the child. Commercial surrogacy is more like ordering and buying a product/commodity 

where one couples order for a baby, through surrogacy.  They pay the prize for the product 

(baby).Commercial surrogacy amounts to sale of children and clear violation of article 2 of the 

protocol to the CRC convention on the sale of children, child prostitution and child 

pornography. 

Sale of children means an act or transaction through which a child is transferred by any person 

or group of persons to another for remuneration or for any other consideration. Thus a 

commercial surrogacy sought abroad could amount to sale and trafficking of children11.   

(B) Children right to nationality and citizenship. 

Children shall be registered immediately after birth and they have the right to acquire a 

nationality. There is also a duty imposed on the State to ensure implementation of these 

rights12.States must not only respect, but must provide appropriate assistance and protection to 

                                                      
10Helier Cheung, “Surrogate Babies: Where can you have them, and is it Legal?”,(Aug 6 2014) 

https://www.bbc.com/news/world-28679020. 
11 the Protocol to the CRC convention on the Sale of children, Child prostitution and Child pornography, Article 

2(a)  
12 The Convention on the rights of the child, Article 7.  
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preserve the child’s identity, nationality13. 

International covenant on Civil and political rights (hereafter it is referred to be as ICCPR) 

recognizes the child right to acquire nationality14.Child's nationality is often disputed, when it 

comes to inter-country surrogacy.  Laws relating to citizenship differ from country to country.  

It often leads to a child becoming stateless. 

In Thailand, surrogate mothers are seen as the legal mother, if the intended parents abandon 

the child, the surrogate mother is legally responsible to take care of the child.    

In India, the intended parents are regarded as legal parents, if a surrogate baby is born in India, 

for a couple, whose country considers surrogate mother as a legal mother, then the baby is 

stateless until the intended couples country provides citizenship. In some cases, the babies born 

with deformities are disowned by the intended parents and the child remains stateless. Baby 

Gammy is an example for abandoning a child born with deformities. Australian couple had 

twins (a boy and a girl) through surrogate women from Thailand. The boy was abandoned by 

the couple, as he was diagnosed with Down syndrome, but his twin sister was taken. Article 1 

of the UN convention on the Reduction of statelessness (1961) requires states to grant 

nationality to any child born in their territory, if he or she would otherwise be stateless. 

(C) The right of the child to have and be cared for by one’s parents: 

More than 2 adults are involved in the parentage of the child. In many cases the surrogate 

mother starts having a close bond with the child and refuses to let go of the child. Best interest 

of the child must always be given primary consideration, when it comes to disputes regarding 

percentage. In the baby Melissa case – the surrogate mother refused to hand over the baby to 

the intended parents but the child was handed over to the intended parents and the surrogate 

mother was given visitation rights. 

(D) India as capital of surrogacy   

India has become the capital of surrogacy.  At present, there are no laws that prohibit surrogacy.  

‘Anand’ a district in Gujarat is famous for providing surrogacy services.  At present, the 

guidelines are laid down by Indian Council of Medical Research in 2005, to regulate surrogacy 

but the guidelines are not being followed. Many unethical ways are in practice.  Right to 

nationality and identity of the children are basic human rights as recognized in various 

international instruments, but their rights are grossly violated.  There are many instances of 

                                                      
13The Convention on the rights of  the child, Article8 
14 International covenant on civil and political rights, Article 24(3).. 
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child rights violations in India. In a landmark case of Baby Manji which made whole India to 

look upon commercial surrogacy15.A Japanese couple hired a surrogate to carry their child.  

Egg of an anonymous donor was used.  The couple got divorced before the child’s birth.  The 

intended mother refused to accept the baby, but the father wanted to have the baby. The donor 

has no responsibility; the responsibility of the surrogate is over one’s she gives birth.  Both 

India and Japan denied the passport to baby Manji.  Suddenly, that baby became stateless and 

parentless.  At last, the case was taken to the court, after 4 months the baby was allowed to 

leave India.  This case had a huge impact in drafting the ART, Regulation Bill (2008). 

In the Jan Balaz case German couple had twins in India through surrogacy disregarding the 

fact that Germany doesn’t recognize surrogacy which lead to the twins being stateless for 

around 2 years.16. 

IV. CONCLUSION AND SUGGESTION: 

As of now, there are no laws regulating ART and surrogacy in India. These children are brought 

into the world through technology, but are disowned, abandoned by everyone in many cases. 

States must ensure the protection of rights endowed on them. Various Human rights are 

provided to the children by the international conventions and state laws, however, many of the 

children are deprived of their basic human rights. The provisions in the ART regulation bill 

and the Surrogacy regulation bill 2020 are promising; if the provisions of the bills are 

implemented the infringement of the rights of the children born out of these techniques can be 

prevented to a great extent. Traditional aspects lose its value as children are being bought for 

money.  Authors came up with the following suggestions, 

a. The Assisted Reproductive technology (Regulation) Bill 2020, Surrogacy (Regulation) 

Bill 2020, both the bills must be passed at the earliest and put to implementation. 

b. There are thousands of orphans in India. So, couples must consider adopting and giving 

them a good life rather than going for surrogacy. 

c. Inter-country surrogacy must be banned completely, as it creates more legal issues on 

the status of the child. 

d. The surrogacy bill prohibits inter country surrogacy but till then it should be strictly 

regulated. Only if the country of the intending couple allows surrogacy, they must be 

allowed to enter into agreement in India. 

                                                      
15Baby Manji Yamada v. Union of India and another AIR 2009SC 84 (India). 
16Jan Balaz v. Anand Municipality LPA 2151/2009, HC of Gujarat (India). 
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e. As these practices are not regulated, there are many risks involved.  There are inherent 

risks of misusing the child born through surrogacy and involving them in trafficking 

prostitution etc. 

f. Surrogacy bill includes the definition of abandoned child.  A child born through these 

techniques must never be abandoned.  The intended parents at all costs must take care 

of the child. 

g. There is a possibility of having 2 or more children through these techniques.  It may 

lead to birth of low weight babies, and there may be some side effects of these 

treatments on the baby’s health. 

h. When the surrogate child grows up and comes to know about its birth, and about the 

number of adults involved, it might leave a long lasting scar on the child’s mind.  

i. Even before the implementation of both the bills, various amendments were made, 

therefore it is clear that new issues are emerging constantly. So, it must have exhaustive 

provisions to regulate ART and Surrogacy when put into force. 

***** 
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