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Critical Evaluation of Criminal Courts: 

Powers and Functions in India 
    

DR. HARDIK DAGA
1 

         

  ABSTRACT 
The paper is concerned with the powers and functions of criminal Courts, as provided under 

Chapter III of the Code of Criminal Procedure, 1973. In dispensing justice, Courts need to 

exercise power conferred on to them in a just and equitable manner, with no scope for 

arbitrary use of power. In order to ensure the same, we intend to approach and evaluate 

such powers (Ashworth, 2006). They’re in-depth nature, and the practice followed over the 

years with regard to such powers.  

Keywords: Criminal law, Evidence, Courts, Indian Judicial system. 

 

I. INTRODUCTION 

The justification for criminal law and punishment rest on two primary dimensions, that as a 

deserved response to criminal wrongdoing and as a necessary institution to deter such 

wrongdoing. The former suggests that criminal law being society’s strongest form of official 

censure and punishment, should be concerned only with the major wrongdoings, affecting 

central values and causing significant harms.2 On the contrary, its reach in practice is determined 

by various conflicting social, political and historical factors, and does in fact reach out to minor 

crimes with the due support of the police. Criminal law backed by sanctions is deterrent and 

preventive as long as it is enforced with some regularity, thereby constituting as a standing 

disincentive to crime and reinforcing those social conventions and other inhibitions that are 

already in place.3 Engrossed within the realms of these social conventions lies the entity subject 

to the criminal law, dealing and adjusting its life profoundly on a consecutive basis. 

In early times, the citizen was perceived as a rational economic actor, able to calculate what his 

own best interests were. Just as the market regulates individual economic actors, criminal law 

regulates the social conduct of the citizen as an adjunct to the market.4 This was best expressed 

through the words of Bentham where he believed that the task of law was to secure the harmony 

of individual interests- to supplement the ‘invisible hand’ of the market by keeping egoism 

 
1 Author is an Assistant Professor in India. 
2 Andrew Ashworth, Principles of Criminal Law, Oxford University Press, 17 (2006, 5th ed.) 
3 Id. at 16 
4 Id. 
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within acceptable bounds.5 In order to maintain such a check, the applicability has to be 

universal, devoid of any external social conditions. In disapproval, E P Thompson believed that 

law entails the logic of equity, a tendency to seek to transcend the inequalities of class power, 

which instrumentally, it is harnessed to serve.6 From the roots of realities what stems is that 

criminal law protects particular social interests via a universal and general descriptive language, 

cast in terms of respect for the individual before it.7 

It is here that the role of the chief protector of the law stems into picture. Glanville Williams 

once quoted that there existed an eternal tension in the position if the judge. He is supposed to 

be an impartial adjudicator protecting the rights and liberties of the subject, but he is also a ‘state 

instrumentality’, an organ of the government, and it is this last role that has shaped the judicial 

attitude to criminal fault.8 State influence on judicial approach to criminal matters has affected 

the social life of a citizen to great extents, hampering individual civil autonomy. It is not meant 

that rights are not protected, but that they are manipulated through legal dialect in order to 

overshadow individual liberty, in order to protect state liberty. In the nineteenth century, the 

judiciary resisted legal codification on the ground that it would remove their power to develop 

the law as they saw fit.9 But even so, the nineteenth and twentieth century witnessed important 

developments in the practical quality of criminal law, majorly by the improvement in the access 

to the law in a society where liberal democratic ideas and forms of government have been 

important and influential counterweights to the underlying social conflicts and inequalities.10 

This is the form of society that India (among its major counterparts) witnesses today, where the 

knowledge of inequality has ignited the demand for democratic rights and individual autonomy 

through legal protection against the vigorous State power and influential private personnel. In 

granting such autonomy, the judge is expected to act as a neutral force between the government 

and the governed, by applying the law without favour to either.11 

This brings us to the moot point of our discussion, of how to ensure that neutrality is maintained, 

that civil rights are upheld in the face of political power, and most importantly, that a definite 

and impenetrable code guaranteeing legal autonomy is maintained. The Indian Code of Criminal 

Procedure, 1973, is one such code, providing among other things, a proper machinery for the 

detection of crime, apprehension of suspected criminals, collection of evidence, determination 

 
5 Elie Halevy, The Growth of Philosophic Radicalism, Faber, London, 17 (1972) 
6 E P Thompson, Whigs and Hunters, Peregrine, Harmondsworth, 268 (1975) 
7 Andrew Ashworth, supra note 1, 23 
8 Glanville Williams, Textbook of Criminal Law, Stevens, London, 143(1983, 2nd ed.) 
9 Philip Glazebrook, Criminal Law Reform, Encyclopaedia of Crime and Justice, 495 (1983) 
10 Nicola Lacey, State Punishment, Routledge and Kegan Paul (1998) 
11 J. A. G. Griffith, The Politics of the Judiciary, Fontana, London, 196 (1985) 
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of guilt or innocence of the suspected person and imposition of suitable prevention on the guilty 

person. But most importantly, and what this article aims to critically evaluate, it controls and 

regulates the powers of the Courts formed under the act, who are chief machinery for regulating 

criminal investigation.12 

II. ADJUDICATING PROVISIONS OF THE CODE OF CRIMINAL PROCEDURE, 1973 

There is a potent reason why the chapter, ‘Powers of the Courts’, was inserted in the code. 

Beyond all logical deductions, the belief of non - conviction of an innocent accused and speedy 

trial top the list. Great powers have been vested with our Courts to ensure proper administration 

of justice. Mr Justice Mathews while reinstating the need for criminal business to be handed 

over to the Court of Quarter Sessions of England, aptly noted that every precaution that 

experience can suggest should be taken to prevent the greatest of all tragedies– the conviction 

of an innocent man.13 There exists no greater injustice the protector of the law can inflict. 

Further the question of balancing the rights of the accused and ensuring speedy justice crops 

up. Maintenance of law and order is vital, and for ensuring an effective control over crime, the 

attendance of large number of persons at the Court is inevitable to ensure conformation to proper 

trial procedure. But if such persons are needlessly taken away from their ordinary activities for 

the above purpose, their livelihood and the resources of the country will suffer. It is thus 

imperative that such taking away be reduced to the bare minimum, resulting in quick and speedy 

criminal justice administration.14 

III. EVALUATING JURISDICTION CONFERRED ON COURTS 

For the above purpose, the code under Sec 26 read with the First Schedule clearly demarcates 

the Courts by which the various offences are triable, ensuring non-conflict of jurisdictional 

aspects by conferring the latter and power to adjudicate the case as per the nature of the offence. 

Even so, procedural conflicts have arisen over the years. Ironical as it may be, the Rankin 

Committee in as early as 1925 suggested that improvements in methods of justice delivery is of 

vital importance15, and that delay in disposing off criminal cases pending in Courts, which as 

of now numbers at 1.90 crores16, is crucial for true justice to be dispensed. To do so, the 

unnecessary procedural conflicts need to be avoided so as to pave the way for proper justice 

 
12 R.V. Kelkar, Criminal Procedure, Eastern Book Company, 1,2 (2008, 5th ed.) 
13 Law Commission of India, 37th Report on The Code of Criminal Procedure, 1889 (1967) 
14 Law Commission of India, 14th Report on Reform of Judicial Administration, 719 (1958, Vol. II) 
15 Law Commission of India, 77thReport on Delay and Arrears in Trial Courts, 2 (1978) 
16 Law Commission of India, 239thReport on Expeditious Investigation and Trial of Criminal Cases Against 

Influential Public Personalities, 5 (2012) 
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delivery. 

The Court of Session, which corresponds to UK’s Court of Quarter Session, majorly deals with 

offences that are committed to it by the Magistrates Court, notwithstanding certain offences 

specially delegated to it under the First Schedule. In the generality of cases, the more serious 

offences are triable by the Session’s Court or a Magistrate of the First Class because 

notwithstanding the nature of the offence, majority of the cases do not call for a punishment 

heavier than what the Magistrate can impose.17 There are primarily two parts to this section, 

one where the offence is triable under the Court on which jurisdiction is specifically conferred 

in light of the First Schedule and the other where no Court is mentioned with respect to an 

offence. 

Elaborating on the former, offences, whether serious or minor, are clearly demarcated under the 

First Schedule as to which Court they are to be tried under. The jurisdiction of the Magistrate 

to try an offence usually relates to a minor offence, having regard to the gravity of sentences it 

can pass in accordance with Sec 29. Under the latter section, the Chief Judicial Magistrate and 

a Magistrate of the First Class can pass sentences authorised by law limited to imprisonment of 

seven and three years respectively, or even a fine of 10,000 rupees in the latter’s case. The duo 

cannot pass a sentence of death or imprisonment of life. 

Having regard to the above, it has been held that where the facts disclose an offence within the 

Magistrates’ jurisdiction, it is a complete fallacy to say that he is not competent to try the offence 

because the same facts disclose a more serious offence beyond his jurisdiction.18 Such a 

situation presents two prominent difficulties, one being that should not a more serious offence 

be transferred to the Court of Session having regard to the limit on the sentence a Magistrate 

can pass, and second that having regard to such jurisdiction, is the Magistrate capable of trying 

the accused for a lesser offence, so as to grab jurisdiction? 

Deliberating on the first, when a case first ends up in the hands of a Magistrate, his primary duty 

is to observe and study the charge, and subsequently frame the charge indicating the type of 

offence committed. In doing so, if the offence is of a serious nature, one beyond the Magistrate’s 

jurisdiction, he is obligated to transfer the case to a higher Court (Court of Session or High 

Court). A Magistrate cannot try a case exclusively triable by a Sessions Court by leaving out 

the more serious charges.19 The Legislature having provided that higher Courts should try 

 
17 Law Commission of India, supra note 13, 720 
18 Ayyan v King Emperor, 24 M 675; Sudipto Sarkar, Code of Criminal Procedure, 76, ¶ 4 (2007, 9th ed.) 
19 Ramlakhan v Racheya, (1941) AIR P 287 
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serious or difficult cases, a Magistrate cannot evade it by usurping jurisdiction.20 What this 

means is that a Magistrate cannot pick and choose which cases it wishes to try and which it 

wishes to transfer,21 since to restrict that very purpose, Sec 26 was inserted in the code. He/She 

is not entitled to omit framing charge under the more serious offence in order to acquire 

jurisdiction22, as this would be a blatant violation of Sec 26. This in turn answers our second 

question regarding a Magistrate framing a charge for a lesser offence. 

It should be remembered that a mere statement of a commission of a serious offence couldn’t 

render the Magistrate’s jurisdiction to try the offence illegal. He encompasses the power to try 

the case and then decide the nature of the offence. If the facts then disclose a serious offence, 

sec 322 comes into effect and the case can be transferred.23 Further when a person is charged 

with a group of offences, some triable exclusively by the Magistrate and others by the Sessions 

Court, the entire case should be transferred to the Sessions Court.24 

This is done in order to prevent double trial and save time. The code confers powers on the 

Courts in order to enable smooth transitioning and adjudication of disputes, and not to create 

confusion regarding jurisdiction and conflict of ideologies. The powers conferred have to be 

exercised in a just and proper manner, even though they exhibit the feature of discretionary 

powers. Such powers have to be exercised in accordance with the provision of the law and not 

de hors the same.25 Judges are to act within the boundaries of the law, and cannot do otherwise. 

Coming to the second part of the section, there are certain offences that are governed by specific 

laws relating exclusively to them, like the Protection Children from Sexual Offences Act, 2012 

(PCSO Act). In such cases, the offences would be triable by the Court empowered to try it as 

provided in the provisions of the specific law, like the Special Courts established under PSCO 

Act or in absence of such Court, by the Sessions Court.26 If no provision regarding the 

jurisdiction of the trying Court is mentioned, then Sec 26 merely empowers the High Court to 

take cognizance of the offence and try it.27 

IV. DETERMINING JURISDICTION IN JUVENILE CASES 

Jurisdiction conferred on criminal Courts via the code is greatly and positively restrained when 

dealing with juvenile delinquents. I say positively essentially because of the sensitivity attached 

 
20 Shambhooram v Emperor, (1935) AIR Sind 221 
21 Shanmukhsing v Emperor, (1945) AIR Sind 125 
22 Ijjatula v Emperor, (1945) AIR C 44 
23 Painda, 40 CrLJ 515; Sudipto Sarkar, supra note 17, 77 
24 Shyamal Kr. Dev. V The State, (1983) CrLJ 40: (1982) 86 Cal WN 702 
25 D. Das v State of Haryana, (2003) SCC (Cri) 264, 269 
26 The Protection Of Children from Sexual Offences Act, 2012, Sec 19 (6) 
27 Sudipto Sarkar, supra note 17, 77, ¶ 3 
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to juvenile cases, wherein complete and unmistakable care and precaution has to be taken. For 

this very purpose, sec 27 mentions “treatment, training and rehabilitation of youthful offenders” 

rather than “custody, trial and punishment”, the latter being inappropriate with regard to 

juveniles.28 The provision at the first attempt itself removes the trial of juveniles under the code 

in relation to offences punishable with death or imprisonment for life. An offence of the latter 

kind, being a serious offence, is exclusively triable by the Sessions Court and not by the 

Magistrate of Children Courts.29 Secondly, it confers jurisdiction to try such cases under the 

Children Act, 1960 or any other special law, in absence of which the Chief Judicial Magistrate 

can try it. 

When dealing with juveniles, notice of the Juvenile Justice (Care and Protection of Children) 

Act, 2000 (J.J. Act) must be taken. With the coming of this act, juvenile cases have been majorly 

tried under the same and not the code. It would be interesting to note that while the code 

describes a juvenile to be under the age of sixteen years, the J.J. Act describes it of under 

eighteen years.30 The act perspicuously calls for the formulation of a Juvenile Justice Board31, 

which shall consist of a Metropolitan or Judicial Magistrate of the First Class among others32, 

having special knowledge or training in child psychology or welfare.33 These Judicial officers 

fill and fulfil the role they would have performed under the code, with an additional advantage 

of having knowledge of child psychology, which would go a long way in dispensing true and 

actual justice. The object is to avoid a lengthy trial and prolonged detention of juvenile 

offenders.34 

Incertitude arises as to when the offence, one not punishable by death or imprisonment for life, 

is jointly committed by a juvenile and an adult, when procedure calls for the former to be tried 

by the J.J. Act or any other Child law and the latter by the Code. Sec 223 (a) of the Code dictates 

that persons accused of the same offence committed in the course of the same transaction may 

be charged and tried together. It should be noted that this section relates to charges and has no 

reference to jurisdiction. The fact that several persons may charged and tried together does not 

give territorial jurisdiction to a Court to try them.35 A joint trial stated in the section is not 

compulsory and the Court has the discretion to order separate trials if that serve the purpose of 

 
28 Sudipto Sarkar, supra note 17, 78, ¶ 1 
29 LakhiSahu, 59 C 856 
30 Juvenile Justice (Care and Protection of Children) Act, 2000, Sec 2 (k) 
31 Id. at Sec 4 (1) 
32 Id. at Sec 4 (2) 
33 Id. at Sec 4 (3) 
34 Sudipto Sarkar, supra note 17, 78, ¶ 2 
35 Md. Ayoob v Emperor, (1916) AIR SC 1, 6 
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justice best.36 Two prime elements must be noted here, namely that the words ‘may be’ hold 

great importance indicating that situations may arise where a joint trial would do more bad than 

good, especially cases which have a certain ‘social impact’ attached to it and that the Legislature 

recognized the need for judicial discretion in cases of special and difficult nature like those of 

juvenile nature. Having regard to the same, the J.J. Act prohibits the trial of a juvenile alongside 

a non-juvenile37, and if such happens, the Juvenile Justice board shall take cognizance of the 

offence and direct separate trials.38 The only time the Sessions Court comes into picture is when 

an appeal is made, not being one where an order of acquittal has been passed by the Board with 

respect to a juvenile, by any aggrieved person within 30 days from the date of the order.39 A 

further appeal to a higher Court from the Session Court is also prohibited;40 justifying the 

objective of countering prolonged trials. 

The punishment awarded for a crime must not be irrelevant but it should conform to and be 

consistent with the atrocity and brutality with which the crime has been perpetrated. Any liberal 

attitude by imposing meagre sentences or taking too sympathetic view merely on account of 

lapse of time in respect of such offences will be result wise counter productive in the long run 

and against societal interest, which needs to be cared for and strengthened by the string of 

deterrence imbust in the sentencing system.41 

V. THE EXTENT OF THE COURTS SENTENCING POWER AS AUTHORIZED BY LAW 

The code via Sec 28 and 29 define the limits of the sentences, which the Courts of different 

denominations may legally pass. The question of sentencing is always a difficult one and in 

many cases a delicate matter for the Court.42 In judging the adequacy of a sentence, the nature 

of the offender, injury to the individuals or to society, effect of the punishment on the offender 

are some amongst many other factors that have to be taken into consideration.43 Evaluating 

profoundly, the accused might be a hardened criminal, an amateur or one who reacted in 

response of provocation. Keeping in view the broad object of punishment in all progressive 

civilized societies; true dictates of justice demand that all the attending relevant circumstances 

should be taken into account for determining the proper and just sentence. Modern criminology 

does not encourage the imposition of severe or savage sentences because the deterrent or 

 
36 Lalu Prasad v State, (2003) CrLJ 610; Pandiayan v Inspector of Police, (2005) 1 Crimes 268, 277 (Mad.) 
37 Juvenile Justice (Care and Protection of Children) Act, supra note 29, Sec 18 (1) 
38 Id. at Sec 18 (2) 
39 Id. at Sec 52 (1), (2) (a) 
40 Id. at Sec 52 (3) 
41 Kishan v State of Uttar Pradesh, (2005) AIR SC 120: (2005) CrLJ 333 
42 Sudipto Sarkar, supra note 17, 82, ¶ 1 
43 Ramashraya Chakravarti v State of Madhya Pradesh, (1976) AIR SC 392: (1976) CrLJ 334 
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punitive aspect of punishment is no longer treated as a valid consideration in the administration 

of criminal law. But it must be remembered that ordinary offences are committed by persons 

either under the pressure of provoked and unbalanced emotions, or as a result of adverse 

environments and circumstances, and so, while dealing with these criminals who, in many cases, 

deserve a sympathetic treatment and in few cases, are more sinned against than sinners, criminal 

law treats punishment more severe as a reformative or corrective than as a deterrent or punitive 

measure.44 

A Sessions Judge may pass any sentence authorized by law but one of death sentence is subject 

to conformation by the High Court45, which has the power to pass any sentence authorized by 

law.46 The Assistant Sessions Judge encompasses the same powers except the power to grant 

sentences of death or imprisonment for life.47 The Chief Judicial Magistrate/ Chief Metropolitan 

Magistrate may pass any sentence other than a death sentence or imprisonment of life or for a 

term exceeding seven years48 and a Magistrate of the First Class/ Metropolitan Magistrate of 

imprisonment not exceeding three years or a fine not exceeding ten thousand rupees.49 

Notwithstanding the aforementioned, if a special or local law authorises the Magistrate of the 

First Class to exercise jurisdiction or power conferred under the said law, Sec 29 gets ousted 

and the Magistrate will enjoy the powers conferred under such law. In fact, there are such 

provisions in certain special enactments, like the Drugs and Cosmetics Act,50 wherein the 

Metropolitan Magistrate or Judicial Magistrate of First Class have been specifically empowered 

by the Legislature to pass sentences of fine exceeding the limits prescribed under Sec 29 (2)51, 

as reinstated by Sec 5 of the Code. The rationale for this rests on the social impact of the crime, 

for example, where it relates to narcotic drugs and psychotropic substances, which have the 

great impact, not only on the health fabric but also on the social order and public interest, cannot 

be lost sight of and per se requires exemplary treatment.52 It should also be noted that the 

Judicial Magistrate is relieved of his powers under Sec 29 when presiding over a Children 

Court.53 

One would ask whether such power should allowed to be exercised under the Code and whether 

 
44 Indo China Steam Navigation Co. v Jasjit Singh, Additional Collector of Customs, (1964) AIR SC 1140, 1153 
45 The Code of Criminal Procedure, 1973, Sec 28 (1) 
46 Id. at Sec 28 (2) 
47 The Code of Criminal Procedure, supra note 44, Sec 28 (3) 
48 Id. at Sec 29 (1), (4) 
49 Id. at Sec 29 (2), (4) 
50 The Drugs and Cosmetics Act and Rules, 1940, Sec 36 
51 Ind Additional Judicial 1st Class Magistrate, Bhimavaram v State of Andra Pradesh, (2005) CrLJ 1168 
52 Kuldeep Singh v Union of India, (2004) SCC (Cri) 597, 604 
53 Saroop Kumar v State of Himachal Pradesh, (1989) CrLJ 1884 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
1754 International Journal of Law Management & Humanities [Vol. 5 Iss 6; 1746] 
 

© 2022. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

it would result in arbitrary use of power? If say we do manage to grant such power, can it be 

presumed in good faith that the Magistrate, being the upholder and protector of the rule of law, 

exercise such power in a just and equitable manner? Having knowledge of the realities, we 

understand that the Legislature deliberately omitted the inclusion of such granting of power so 

as to curb the virus of the legal framework- the arbitrary use of power. Formulating a responsible 

hierarchy of Court power, the Legislature concocted a method by which offences calling for a 

serious and stricter sentence would be sentenced accordingly and will also help prevent arbitrary 

use of power. Resort is had to Sec 325 (1) and the Magistrate of First Class can forward his 

proceeding and the accused to the Chief Judicial Magistrate.54 

The latter will then examine the proceeding, evidence and statements of the witnesses and pass 

such judgment as authorized by law.55 In passing of such sentences, the most logical question 

arises as to whether precedents would guide such sentences. By playing a major role in guiding 

the decision of the judge, one would naturally presume it to have great impact while sentencing 

also. An argument can be made that persons having committed the same gravity of the same 

offence should be punished in a like manner so as to maintain order and continuity in sentencing 

policies and the social sector. This would help strengthen the rule of law by ensuring a fair 

treatment over a wide spectrum of time, thereby instilling the confidence of the people in the 

former and preventing further crimes of such gravity via means of fear of the punishment. 

Contrary to popular belief, the Code presents a different picture and discounts the above notion. 

Judicial pronouncements have stated that precedents can be no useful guides unless they lay 

down any principle of universal application.56 What constitutes and determines universal 

application has not been elaborated upon. Moreover, they go to say that different judges have 

different conceptions and glaring diversity and variety of sentences in respect of the same 

offence committed under similar circumstances are not infrequently found.57 But shouldn’t such 

varying conceptions be guided by one underlying principle of sentencing, which would bring 

about uniformity and help prevent unnecessary appeals to higher Courts or transfers from one 

Court to another having similar adjudicating powers. In face of such questions, Lord Brampton 

did come to their rescue when he said that the sentence of another Judge upon another prisoner 

ought not to be followed, for each prisoner can be punished for nothing but the particular crime 

which he has committed. For this reason, the case of each individual should be considered by 

 
54 The Code of Criminal Procedure, supra note 44, Sec 325 (1); Pankajbhai v State of Gujarat, (2001) 
55 Id. at Sec 325 (3) 
56 Sudipto Sarkar, supra note 17, 83, ¶ 6 
57 Sudipto Sarkar, supra note 17, 83, ¶ 6 
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itself.58 This implies that no hard and fast rule can be laid down since it being a matter of 

discretion, has to be guided by various considerations. But the Court must always bear in mind 

the necessity of proportion between an offence and the penalty.59 The Bombay and Nagpur 

benches have held that previous conviction may influence the quantum of punishment, but even 

with the previous conviction the sentences must fit the crime.60 This is by far the only authority 

on precedents having a say in sentencing policies. Moving on to comprehending the phrase 

‘sentences authorized by law,’ we realise that the appellate Court can only reinforce or reject 

the order of the lower Court, and not frame a new sentence. The power of the appellate Court 

to pass a sentence must be measured by the power of the Court from whose judgment an appeal 

has been brought before it. The appellate Court can pass only sentences, which are within the 

competence of the trying Court.61 

VI. SENTENCING OF JOINT OFFENCES BY ONE PERSON 

What happens when a person charged with two or more offences is given a single trial to decide 

his/her fate? The Supreme Court has held that when a person is convicted of several offences, 

it is the duty of the Court to pass separate sentences for each offence. The law does not 

encourage conviction of a person for an offence without a sentence being imposed thereof.62 

Then why does the Code provide for so? Onexamination, we find that Sec 31 provides that 

subject to Sec 71 of the Indian Penal Code, 1860 (IPC), separate sentences for two or more 

offences of which the accused is fond guilty may be passed, but the aggregate punishment must 

not exceed imprisonment of more than fourteen years and shall not exceed twice the amount of 

punishment the Court is competent to inflict for a single offence. The word ‘may’ not only 

confers a power but also imposes a duty of putting it in use.63 ‘May’ should be read as ‘shall’ 

and in a case where Sec 71 is not attracted, there must be separate sentences for all the offences 

an accused is found guilty of. The Court has no discretion to pass only one sentence when the 

accused is convicted of several offences.64 Hence it is Sec 71 that is the driving force of this 

section, indicating that certain offences like Sec 219-21, 223 of the IPC fall within this 

provision’s ambit. It provides in effect against a person being punished more than once for the 

same offence. A man cannot be punished for the offence as a whole and again for the part, which 

 
58 Henry Hawkins Brampton, The Reminiscences of Sir Henry Hawkins, Baron Brampton, 342-3, Forgotten Books: 

Hong Kong(Subramani, 2013) (2013); Sudipto Sarkar, supra note 17, 83, ¶ 6-7 
59 Adamji Umar Dalal v State of Bombay, (1952) SCR 172: (1952) AIR SC 14 
60 GalaiMana v Emperor, (1924) AIR Bom 453; Nanhi Gond v Emperor, (1927) AIR Nag 221 
61 JagatBahadur Singh v State of Madhya Pradesh, (1996) AIR SC 945; The Code of Criminal Procedure, supra 

note 44, Sec 386 (Proviso) 
62 Jayaram v Vithoba v State of Bombay, (1956) AIR DC 146 
63 Biro Swain v State of Orissa, (1969) AIR Ori 146 
64 MiHlwa v Emperor, (1934) AIR R 338; Dharamdas v Emperor, (1933) AIR Sind 9 
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make the offence.65 

This leads us to overwhelming question as to whether the Court is empowered to order separate 

sentences for offences forming part of the same transaction. Imposing such sentences is not 

justified under law.66 If there has been abduction and rape, separate sentences for both cannot 

be given.67 The rationale for this is that it is not legal to sentence an accused person to two 

separate punishments for what is substantially the same act, though it falls under two separate 

definitions of offences.68 It is competent for a criminal Court to pass several punishments for 

the several offences of which the accused has been held guilty. The several terms of 

imprisonment commence one after the other unless the Court directs them to run concurrently. 

Each of the term of imprisonment to which the accused has been sentenced for the several 

offences has to be within the power of the Court and the term of imprisonment is not rendered 

illegal merely because the total term of imprisonment in the case of consecutive sentences is in 

excess of punishment within the competency of the Court.69 

We further examine as to how cases falling outside the scope of Sec 71 of IPC are treated under 

Sec 31 of the Code. The former’s restriction does not apply when two offences are not 

constituted by the whole and the part, but are independent and separate offences, like that for 

house-breaking (Sec 457 of IPC) and theft (Sec 380 of IPC).70 Now both these offence might 

be part of the same transaction, but being independent offences in themselves, they are to be 

sentenced separately. If three distinct offences are committed, the offenders are liable to 

punishment for each offence though all three were committed in the course of the same 

transaction.71 These sentences, in omission of any specific mention, are to run consecutively 

and not concurrently.72 When such sentences run consecutively, it is wholly immaterial which 

sentence runs first.73 Imprisonment in default of payment of fine cannot be made to run 

concurrently.74 

VII. CONFERRING OF POWERS 

Power has always been conferred in a hierarchical manner. The Code provides various modes 

of power conferring. The High Court or the State Government may empower persons by name 

 
65 Haji Lalbaksh v Emperor, (1943) AIR L 212 
66 Champa Pasin v Emperor, (1928) A P 328 
67 Iman Ali v Emperor, (1926) AIR L 212 
68 Sudipto Sarkar, supra note 17, 94, ¶ 1 
69 Id. at ¶ 3 
70 Kanchan Molla v King Emperor, (1925) AIR Cal 1015 
71 Piru v Emperor, 27 CrLJ 818 
72 Idris v Emperor, (1939) AIR P 349 
73 Tetar Gope v Ganauri Gope, (1968) AIR Pat 287 
74 Surja v State of Rajasthan, (1963) AIR Raj 202 
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or by virtue of their offices and general empowering of the whole class of official shall be by 

their official titles. Granting power to all Judicial Magistrates of Second Class would not be 

valid.75 Does conferring of this new additional power remove the one the judicial officers 

exercised prior to attaining such power? Let’s say a subordinate Judge is duly invested with the 

powers of a Magistrate of First Class. Even so, he is not divested of his magisterial power.76 

The High Court/ State Government can also withdraw the powers expressly or impliedly.77 

Further, in order to ensure continuity, it is provided that the powers of the Judges and 

Magistrates are exercisable by their successors in office.78 To determine whether one is a 

successor – in – office, it is to be seen whether he can be considered to be a presiding officer of 

the Court over which his predecessor exercised jurisdiction.79 

After considerable evaluation, we find that adequate powers have been conferred on Courts, but 

there is a need for them to be exercised in a just and equitable manner, so that the primary 

objective remains to dispense true and speedy justice. In light of realities, we experience 

fundamentally unsound decisions, but being the protectors of the law, we ought to hold them 

on a high pedestal and in good faith. They also ought to recognize the importance of their 

position and power, and reinstating our CJI, P. Sathasivam, even though the people do not elect 

judges, the latter are accountable and answerable to the people.80 

***** 

  

 
75 Md. Kasim v Emperor, (1915) AIR M 1159; The Code of Criminal Procedure, supra note 44, Sec 32; Sudipto 

Sarkar, supra note 17, 98, ¶ 4 
76 Sujaniram, (1956) AIR N 67; The Code of Criminal Procedure, supra note 44, Sec 33; Sudipto Sarkar, supra 

note 17, 98, ¶ 4 
77 Pursooram, 2 C 117; Id. at Sec 34; Id. at 99, ¶ 2 
78 Id. at Sec 35; Id. at 100, ¶ 2 
79 Ayub v State of Uttar Pradesh, (1962) AIR A 132 
80 A Subramani, Judges, Lawyers Answerable to the People, CJI Says, The Times of India (August 21, 2013) 

http://timesofindia.indiatimes.com/india/Judges-lawyers-answerable -to-people-CJI-

says/articleshow/21948212.cms (Last accessed on August 21, 2013) 
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