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Cross Border Insolvency 
 

SHREE KOTWAL
1 

   

ABSTRACT 
The Insolvency & Bankruptcy Code has undergone a paradigm change in the five years 

since its inception — on-field problems have been sought to be addressed either via 

modifications or judicial precedents as & when they arise. The legal stance on cross-border 

insolvency, on the other hand, has been stuck in the debate stage. Despite tremendous 

progress since 2018, India's legal system still lacks a full collection of legislation on the 

subject. At the moment, the Insolvency & Bankruptcy Code, 2016 (IBC) provides for the 

domestic legislation for the treatment of an insolvent firm,' according to the Economic 

Survey 2021-22. At the moment, the IBC does not provide a standard instrument for 

reorganizing businesses that operate in many countries. While international creditors may 

file claims against a local corporation, the IBC does not presently provide for automatic 

recognition of bankruptcy procedures in other countries.' In a similar vein, the Union 

Budget for 2022-23 proposes that "necessary revisions to the Code would be carried out to 

improve the effectiveness of the resolution process & enable cross-border bankruptcy 

resolution." 

India currently lacks a strong legal framework for resolving cross-border bankruptcy 

issues. Even if the Code's two sections are declared & implemented, they have a number of 

flaws & will not be able to establish a full structure for cross-border bankruptcy procedures. 

As a consequence, the Committee's draught chapter would have to be altered & 

incorporated in the Code at some point, necessitating the adoption of different adjustments 

& provisions to fit the draught chapter. The Ministry of Corporate Affairs established a 

special committee in January 2020 to better study & suggest the required laws & regulatory 

framework for the Code's planned cross-border insolvency provisions to be implemented 

smoothly. However, there do not seem to be many updates on the status of the 

aforementioned committee's work on including cross-border insolvency provisions in the 

Code. 

 

I. INTRODUCTION 
Globalization – in normal parlance is defined as the position of being globalized especially, in 

the context of the positive shifts in production possibility curves through the development of an 

increasingly integrated global economy marked by free trade, free flow of capital, the tapping 

 
1 Author is a an Advocate enrolled under Gujarat State Bar Council, India 
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of cheaper foreign labour markets, & removal of information asymmetries.2 Amartya Sen, while 

pointing out the efficacy of an integrated global system highlighted, that presenting 

globalization as an economic phenomenon is based on partial analysis.  

In the period of globalization, the public economies have coordinated into a worldwide financial 

framework and the cross-line exchange has expanded radically which changed the whole texture 

of organizations. Globalization and development in worldwide exchange have brought about 

organizations having business in numerous locales across the globe. At the point when a 

financial backer puts resources into a global venture having resources and leasers in unfamiliar 

countries and the occasion that undertaking becomes ruined, such bankruptcy would have cross-

line outcomes, prompting clashes between the public regulations concerning indebtedness and 

liquidation. At the point when an organization goes into indebtedness, both unfamiliar-based 

and homegrown financial backers would try to safeguard their privileges and interests and this 

is when cross-line bankruptcy regulations come into the image. 

The globalization of business action essentially involves contact with a different cluster of 

public regulations and overall sets of laws. It is no mishap than that when global organizations 

become ruined, such bankruptcies frequently have transnational outcomes and cross the limits 

of the prescribed jurisdiction.3 . A new outline of the scale, intricacy and monetary meaning of 

the issues included is given by the bankruptcy of Lehman Brothers, a firm that directed business 

in more than forty nations through the instrumentality of around 650 lawful elements outside 

the United States.4 . In such circumstances, there is a conflict of contending public regulations 

on questions including the acknowledgement of safety interests, processes connected with the 

disbursal of resources, and different strategy inclinations hidden the security of various types 

of a creditor of the loan. 

 
2 Guide to ‘Enactment & Interpretation of the UNCITRAL Model Law on Cross-Border Insolvency’, p. 19. 
3 See Cross-Border Insolvency Bill 2007 (Cth) outline (Austl.) (recognizing that insolvency laws are some of the 

most important laws governing market operations), http://www.austlii.edu.au/au/legis/cth/bill_em/cib2007284/ 

memo_0.html [http://perma.cc/TD84-2N4E] (archived Sept. 19, 2015); see also IAN F. FLETCHER, 

INSOLVENCY IN PRIVATE INTERNATIONAL LAW 5–6 (2nd ed. 2005) (“Many different factors are capable, 

either singly or in combination, of imparting a cross-border dimension to a case of insolvency. The debtor may 

have had dealings with one or more parties from other countries, or may own or have interests in property not all 

of which is exclusively within the jurisdiction of a single state. Liabilities may be owed to parties whose forensic 

connections are predominantly with a different country to that with which the debtor is associated; or the relevant 

obligations may be governed by foreign law, may have been incurred outside the debtor's home country, or may 

be due to be performed abroad.”); ROY GOODE, PRINCIPLES OF CORPORATE INSOLVENCY LAW 780 

(4th ed. 2011) (“An international insolvency is typically characterised by one or more of the following features: 

the debtor’s business is conducted in different countries; the assets are located in different countries; there are 

parallel proceedings in different countries.”). 
4 ALVAREZ & MARSAL, LEHMAN BROTHERS HOLDINGS INC., INTERNATIONAL PROTOCOL 

PROPOSAL (Feb. 11, 2009). 
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II. HISTORY 
The earliest endeavour to address global parts of bankruptcy was made in Latin America in the 

South American Congress of Private International Law of 1888-1889. The Montevideo Treaty 

of 1889 gave rules to liquidation, the idea of solidarity of procedures & vesting locale in the 

State of the borrower's business home. The Treaty, changed in 1940, characterized 'business 

home' & gave direction to syntheses, suspension of instalments & practically equivalent to 

procedures (Majumdar, 2009)5. Indeed, even as the Treaty existed, the Havana Conference in 

1928 gave the Bustamante Code taken on by 15 Latin American nations. It gave both the idea 

of solidarity & comprehensiveness to certain nations. These were beginning endeavours to give 

any direction on indebtedness matters between nations that were incorporated financially & had 

comparable legitimate societies. These had wide applications however gave inclination to 

neighbourhood leasers (Cunningham & Werlen, 1996)6. 

India witnessed its most memorable cross-line bankruptcy in 1908, the Macfadyen & Co. case7. 

The procedure was the liquidation of an Anglo-Indian association, after the passing of one of 

the accomplices. The London & Madras legal administrators came to an understanding, 

affirmed by Courts in the two wards, on conceded guarantees & guaranteed that overflow totals 

would be dispatched to the next continuing for worldwide circulation. At the point when the 

understanding was tested, the English Court expressed that the arrangement was 'a legitimate & 

sound judgment business plan' & that it was 'clearly to support all gatherings intrigued' (Wessel 

et al., 2008)8. In May 2000, the Committee Report of Eradi9 considered the way that 

globalization of exchange & opening up of the economy has occurred & with these major 

developments, that the issues connecting with cross-line bankruptcy have become progressively 

significant & suggested that the Model Law be executed in India by altering Part VII of the 

Companies Act, 1956. In the next year, the Advisory Group on Bankruptcy Law (Mitra 

Committee10 expressed that the Indian regulation, (as existed then, at that point) 'isn't similar to 

the standard set in global legitimate necessity & as such stands separated & alone & has not 

thought about of any cross-line connection.' Both boards of trustees suggested the reception of 

 
5 7 Majumdar, Arjya B. (2009), “The UNCITRAL Model Law on cross-border insolvency”, India Law Journal, 

Vol 2, Issue I, Jan- Mar. 
6 Cunningham, D. & T. Werlen (1996), “Crossborder insolvencies in search of a global remedy”, International 

Financial Law Review, London, 15:12:51- 54. 
7 In re P. Macfadyen & Co. Ex parte Vizianagaram Co., Ltd. [1908] 1 K.B. 67. 
8 Wessels Bob, Hon. Bruce A Markell, Kilborn Jason (2008), “International Cooperation in Bankruptcy & 

Insolvency Matters”, pp. 176-177. 
9 Report of the Justice Eradi Committee on Law Relating to Insolvency of Companies, Company Law Cases, 2000, 

Vol XII, pp. 1297 - 1334. 
10 Standing Committee on International Financial Standards & Codes: Report of the Advisory Group on 

Bankruptcy Laws (2001), Reserve Bank of India, May. 
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the Model Law as well as the patching up of the homegrown bankruptcy & liquidation 

regulations. Despite a few reports recognizing the requirement for a cross-line bankruptcy 

regulation & suggesting reception of the Model Law for over twenty years it is yet to be 

achieved. 

III. JUDICIAL CONTRIBUTIONS AND CASE STUDIES 
There emerge numerous intricacies with regards to the execution of the law administering cross-

line bankruptcies in locales across the globe. Countries with customary regulation have for some 

time been discussing the effect of the Court of Appeal’s choice in Gibbs & Sons v. La Societe 

Industrielle et Commerciale des Metaux11, wherein it was held that the full release of debt 

holder's risk towards specific lenders conceded by an unfamiliar court in an agreement made 

and acted in England may not be promptly OK in English Court. 

Gibbs and Sons v. La Societe Industrielle et Commerciale des Metaux, wherein it was held 

The Gibbs rule however censured off later yet was kept hesitantly in the English courts. A few 

different courts have, over and over, featured the need to get rid of the Gibbs rule. 12 . It has 

been thought that, if an unfamiliar bank takes part in the bankruptcy procedures, it should be 

considered to have submitted itself in personam to the ward of the bankruptcy court and can't 

look for his case freely.  

These intricacies in cross-line bankruptcies don't end there yet can be tracked down in 

liquidation laws of different purviews too. Taking into account the Indian situation, the most 

recent two years have seen the affirmation of specific high-esteemed organizations to the 

bankruptcy goal process, having resources and lenders outside the regional extent of India, 

consequently raising worries concerning the methodology to be embraced in such 

circumstances. India saw its first cross-line bankruptcy in 1908 in P. MacFadyen and Co., In re, 

wherein the procedure was concerning the liquidation of an Anglo-Indian organization, after 

the demise of one of the accomplices. Thusly, the London and Madras Trustees went into an 

understanding, affirmed by the separate courts, by which it was guaranteed that overflow 

aggregate would be dispatched to the next continuing for worldwide conveyance. At the point 

when the legitimacy of this understanding was tested, the English courts expressed that the 

arrangement was "obviously a legitimate and rational business game plan" and that it was 

"plainly to support all gatherings intrigued".13  

 
11 (1890) 25 QBD 399. 
12 Pacific Andes Resources Development Ltd., In re, 2016 SGHC 210. 
13 (1908) 1 KB 675. 
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Thus, with no helpful regulation set up managing the cross-line bankruptcy speech, the legal 

executive had no choice except to start a reassuring trend for all such future matters. 

Unfolding the Jet Airways saga: First Indian cross-border insolvency case 

As of late, in 2019, Jet Airways turned into the principal Indian organization to go through 

cross-line bankruptcy as a result of the decision of the National Company Law Appellate 

Tribunal (hereinafter alluded to as "NCLAT") coordinating a "Joint Corporate Insolvency 

Resolution Process" under IBC14, consequently setting a leap forward for the developing 

insolvency law of the country. The urgent case is concerning the dead obligation-ridden 

Mumbai-based Indian-worldwide carrier that was assessed to owe an all-out risk of more than 

Rs 36,000 crores to its homegrown and unfamiliar moneylenders including the functional banks. 

The unmistakable inquiry that revived the discussion in the moment case is concerning the 

locale of the Netherlands court to attempt the matter connecting with the chapter 11 of the 

aircraft enlisted and consolidated in India and to pass the reasonable orders for its rebuilding. 

In early June 2019, the State Bank of India (hereinafter alluded to as "SBI") drove a consortium 

of loan bosses moved toward NCLT looking for an authoritative statement of Jet as bankrupt 

and commencement of CIRP procedures against it to block the exchange of resources under 

Section 14 of IBC.15 . In this way, on June 20, Jet was owned up to CIRP following which the 

settling council was notified about the way that two months sooner a liquidation request had 

been documented against the carrier in the Noord-Holland District Court of Netherlands for 

stated cases of neglected levy worth almost Rs 280 crores, by the two European banks of the 

gathering looking for the capture of one of the Jet Airways' Boeing 777 aeroplanes that were 

stopped in the Schiphol Airport in Amsterdam. Following this, after a month, the Dutch Court 

designated a Netherlands-based chapter 11 Administrator to assume responsibility for Jet 

resources situated in the Netherlands. 

Not long after the confirmation of the Jet Airways to CIRP in India, the manager selected by 

the Dutch Court moved toward NCLT, Mumbai Bench mentioning it to perceive the bankruptcy 

procedures in the Netherlands and to keep the CIRP procedures occurring in India, as the 

chapter 11 procedures are now occurring against the aircraft in the equipped court guaranteeing 

its ward under Article 2(4) of the Dutch Bankruptcy Act and, subsequently, the two equal 

procedures occurring in various locales would vitiate the rebuilding system and unfavourably 

affect the loan bosses. Nonetheless, the NCLT would not keep the Indian procedures on the 

 
14 SBI v. Jet Airways (India) Ltd., CP 2205 (IB)/MB/2019 
15  Insolvency & Bankruptcy Code, 2016, Section 14. 
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reasoning that the twin arrangements, being, Sections 234 and 235 managing cross-line 

bankruptcy under the IBC had not yet been told by the Government, and without such a 

regulation, the Tribunal completely banished the Administrator so designated by the Dutch 

Court from partaking in the procedures happening under the IBC and, further, in para 29 of its 

organization completely proclaims the abroad procedures invalid and void. 

Bothered by the choice of the arbitrating authority, the Dutch Court selected chairman pursued 

against the NCLT's structure. The Appellate Tribunal, on the confirmation that the overseer 

wouldn't estrange any seaward resources of the carrier, put away the request for the NCLT and 

further, permitted the Dutch Administrator to help out the Indian Insolvency Resolution 

Professional and to partake in the gatherings of the Committee of Creditors (hereinafter alluded 

to as "CoC"). The NCLAT went further and permitted consistent participation between the 

Indian gatherings and their Dutch partner to close a goal plan to the greatest advantage of Jet 

Airways and every one of its partners. In this way, the inquisitive instance of Jet Airways 

delivered a fascinating endeavour by the legal executive to integrate the Model Law structure 

into the Indian bankruptcy regulation and practice until the law is authorized. 

In consonance with the headings of the Appellate Tribunal, Resolution Professional and the 

Dutch Court-selected Administrator settled upon the "cross-line bankruptcy convention" 

understood on the standards of the Model Law system, perceiving India as the "focal point of 

fundamental premium" and accordingly the procedures occurring in the Netherlands as the 

"non-principal bankruptcy procedures". The NCLAT taking the onus while giving appropriate 

headings for coordination, essentially not managed the cost of the Dutch Administrator the 

option to cast a ballot in CoC, nonetheless, permitted him to go to the gatherings just to the 

degree of forestalling any expected cross-over of abilities. 

The complexity that exists in the current case is that the unmistakable doctrinal viewpoints on 

cross-line bankruptcy embraced by India and the Netherlands, wherein, the previous sticks to 

the "universalist methodology" of cross-line bankruptcy, which specifies the establishment and 

organization of indebtedness procedures by one court in the locale where the corporate borrower 

is domiciled or has the enlisted office, considering every one of his resources regardless of their 

area while the last option sticks to a kind of "territoriality approach" of cross-line indebtedness, 

which restricts the purview of the court just to the resources present inside the domain of the 

State and goes without the executive so-selected to assume responsibility for the resources not 

arranged inside its specific domain. Nonetheless, the Dutch Supreme Court in Yukos 

https://www.ijlmh.com/
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Finance v. Liquidator, OAO Yukos Oil Company16, had permitted the unfamiliar chairman 

to practice its powers without hurting the interests of the leasers situated in the Netherlands, 

given a condition point of reference that his activities are as per the laws of the ward wherein 

the bankruptcy procedures are being started. 

NCLAT in its decision prevailed with regards to striking out a "balance between the help 

conceded to the unfamiliar delegates and the interests of those impacted by such help", by the 

goal of the Model Law system. The Jet Airways case is, curiously, one of many such cases 

which exemplified the need to consolidate the cross-line bankruptcy system in the current 

regulations. 

The Curious Case of Videocon Industries: First Indian “Group Insolvency” Case 

In August 2019, the Mumbai Bench of NCLT perceived the guideline of "significant 

solidification" and permitted to combine of 13 of the 15 Videocon Group organizations. It was 

interesting when solidification of gathering organizations for bankruptcy procedures got a green 

sign under IBC given the reasoning that it would assist in expanding the resource with esteeming 

of the borrower, consequently, setting a benchmark for bunch indebtedness. 

The principle of "significant solidification" is, fundamentally, an empowering tenet, via which, 

mediating authority joins/blends the resources and liabilities of the individual corporate 

elements and continues with a typical bankruptcy goal and rebuilding process to accomplish a 

fair incentive for the focused on resources of gathering organizations while remembering the 

interests of the loan bosses. 

In December 2017, SBI documented a bankruptcy application against Videocon Industries at 

NCLT, Mumbai Bench, looking to concede and start CIRP procedures. Not long after the 

confirmation of Videocon Industries to CIRP, SBI drove consortium moved an application 

chasing a "significant combination" of the 15 organizations having a place with the corporate 

indebted person, where the consortium was the normal leaser. In the meantime, separate CIRP 

procedures were founded against every one of the singular substances, notwithstanding, it 

neglected to acquire any appealing bid due to the absence of security resources and their 

powerlessness to exclusively get by. Without any express arrangement in the Code, the Tribunal 

dissected chapter 11 law in the US and the UK and thusly utilised its value purview ruled for 

the consortium. 

Curiously, in February 2020, NCLT permitted the second round of gathering bankruptcy of 

 
16 No. 07/11447. 
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Videocon Industries with 4 unfamiliar-based organizations. The Tribunal requested to club 

abroad oil and gas organizations in the continuous bankruptcy procedures on a supplication 

documented by the overseeing overseer of the Videocon Group for expansion of the ban, 

consequently addressing extraterritorial pertinence of IBC and technique associated with the 

gathering of unfamiliar auxiliaries resources with the ones in India. This case, once more, voiced 

the issues encompassing the coordination hypothesis in cross-line bankruptcy and 

communicated the requirement for regulation administering something similar. 

The first instance of recognition of Indian insolvency proceedings under Chapter 15 of the 

US Bankruptcy Code 

Section 15 of the United States Bankruptcy Code accommodates the technique through which 

chapter 11 courts perceive the unfamiliar indebtedness procedures. The United States, in 2005, 

took on the UNCITRAL Model Law system for the proficient organization of cross-line 

bankruptcies by contriving a component which fundamentally precludes the chance of starting 

separate procedures in various purviews. As per the Model Law, in November 2019, in SBI v. 

SEL Mfg. Co. Ltd.17, the Indian indebtedness continuing forthcoming before NCLT, 

Chandigarh Bench got, unexpectedly, acknowledgement as "unfamiliar fundamental 

procedure" inside the importance of Section 1502(4) of the US Bankruptcy Code, by the US 

chapter insolvency code. This came after the application documented by the unfamiliar agent 

credited India as the "focal point of principal interests" of the unfamiliar indebted person, which 

was SEL fabricating. 

The Court, for this situation, held that the acknowledgement of the Indian bankruptcy 

continuing isn't in opposition to the public arrangement of the United States. Further, it 

proceeded to express that it is similarly relevant to entitle the unfamiliar agent and the account 

holder to every one of the reliefs in consonance with Section 1520 of the Code18, to guarantee 

a boost of resource esteem without carelessly dismissing the interests of the loan bosses. 

Kemsley V Barclay bank19 

Mr Kemsley was an English financial specialist to whom Barclays made an unstable advance 

for £ 5 million. In June 2009, he and his family moved to the US. A liquidation request was 

given against him by HMRC in the UK in November 2011. He then, at that point, gave a debt 

holder's request for his chapter 11 in January 2012. He guaranteed he was in the UK on the date 

 
17 26 CP (IB) No. 114/Chd/Pb/2017. 
18 Ibid. 
19[2013] EWCH 1274. 
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the request was introduced, he was domiciled in the UK and had a position of home in the UK 

inside the past 3 years, as expected by Section-265, Insolvency Act 1986. U.K. On 1 March 

2012, Barclays gave procedures in New York, in the USA. Kemsley was made bankrupt in the 

U.K on 26 March 2012 on his request. Liquidation Trustees were designated in the U.K, they 

applied for acknowledgement of the U.K insolvency in the U.S under Chapter 15 of the U.S 

Bankruptcy Code (in August 2012). 

IV. PROBLEMS IN CROSS-BORDER INSOLVENCY 
The US bankruptcy court decided that Kemsley's COMI was in the U.S as of the such date 

because "the Debtor's cosy relationship with his kids fills in as a valuable intermediary for the 

Debtor's emotional aim in regards to his routine spot of home." At the hour of the recording of 

the U.K continuing, he was residing in the US with his family, in this manner, his COMI was 

then in the U.S. 

The case of Rubin v. Euro finance20 

It is about the subject of, the unfamiliar procedure will be perceived and started in a homegrown 

court given the way that the debt holder doesn't have a place in the unfamiliar ward. It likewise 

brings an essential issue up in cross-line bankruptcy if, the implementation of a request for an 

unfamiliar court can be affected through the worldwide help arrangement of the UNCITRAL 

Model Law. Realities of the Case: Euro finance was an English Law trust. it at the same time 

ran a deals advancement firm in the United States which ran into a fight in court with the U.S 

Courts given purchaser security regulation. U.S Bankruptcy Court made orders for the 

recuperation of deceitful exchange of assets against the litigants, who were occupants of 

England. The litigants didn't partake in any of the U.S bankruptcy procedures and accordingly 

defaulted. Outline decisions were placed against them. 

The U.S courts then presented an application to the U.K court for acknowledgement and 

affirmation of bankruptcy procedures. In a striking judgment, that's what U.K Supreme Court 

held "there was not a great explanation to class evasion decisions connecting with bankruptcy 

procedures any diversely to some other kind of unfamiliar judgment and based the 

acknowledgement to U.S Bankruptcy Court on the accompanying premise that unfamiliar 

officeholders should show that the judgment borrower: 

• Was available in an unfamiliar locale at the time procedures were organized; 

• Was the petitioner or the counter-inquirer in the unfamiliar procedures? 

 
20 [2012] UKSC 46. 
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• Had submitted to the unfamiliar procedure by arrangement" The choice of the U.K 

Supreme Court gives invite help to the unfamiliar locale and supports the significance 

of regional cutoff points in regard of bankruptcy procedures and explains the precedent-

based regulation situation on the enforceability of unfamiliar decisions in the event of 

cross line bankruptcies as well. 

In the case of Maxwell Communication Corp. (MCC)21 

The U.S and U.K Courts showed a noteworthy level of collaboration and compromise of the 

laws of the two discussions. 

Facts:- Maxwell Corporation Group because of embarrassments constrained the worldwide 

company into liquidation. MCC was a strange business, with its valid "seat" of organization and 

the executives of its monetary issues particularly credits and the award of safety in London. 

Incredibly with its primary resources in the United States as different huge working 

organizations. The Company pronounced willful bankruptcy when it was settled and overseen 

in the U.K. It had caused the majority of its obligations in the U.K locale. 80% of Maxwell's 

resources were situated in the United States, essentially in its two significant auxiliaries. Upon 

liquidation, Maxwell recorded a request for rearrangement under Bankruptcy of the U.S 

Bankruptcy Code and at the same time request the High Court of Justice in London for an 

organization request. 

Simultaneous procedures in various nations, by and large in multi-party cases like liquidations, 

can prompt surprising irregularities and clashes.22 For this situation, the two courts of the USA 

and the U.K freely raised with their direction the idea that a convention between the two 

organizations would be useful to determine a stalemate and to work with better and quick trades 

of data. These equal procedures in the U.K and USA courts brought about a very elevated degree 

of global collaboration and gave a huge level of harmonization of the laws of the two nations.23 

V. THE STATUS OF CROSS-BORDER INSOLVENCY LAW IN USA 
The United States took on the Model Law in 2005 and ordered it as Chapter 15 of the 

Bankruptcy Code following the entry of the Bankruptcy Abuse Prevention and Consumer 

Protection Act. The express level headed of Chapter 15 is to give powerful components in cross-

line cases by advancing-  

 
21 Ibid. 
22 Nogueras, D., Et. Al., "Human Rights Conditionality in the External Trade of the European Union: Legal And 

Legitimacy Problems", 7 Colum. J. Eur. L. (2001). 
23 Rasmussen, Robert K., and Skeel, D., "The Economic Analysis of Corporate Bankruptcy", 3 Am. Bankr. Inst. 

L. Rev. (1995). 
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• Collaboration between the U.S. furthermore, unfamiliar courts, 

• More noteworthy conviction in global exchange, 

• Reasonableness and proficiency to safeguard all banks and different partners, 

• Security and expansion of the worth of the account holder's resources,  

• Assurance and protection of speculation and work by empowering the salvage of 

organizations in monetary difficulty.24 

The extent of use of Chapter 15 expects that there is a foreign procedure25 & help is looked for 

by an unfamiliar court or delegate in the United States, or in an unfamiliar court under this 

title.26 The trigger is the recording of a request for acknowledgement of a foreign procedure.27 

There are two sorts of unfamiliar procedures under the resolution: an unfamiliar fundamental 

procedure, which is "an unfamiliar procedure forthcoming in the nation where the borrower has 

the focal point of its principal advantages,”28 & an unfamiliar non-primary procedure, which is 

characterized as "an unfamiliar procedure, other than an unfamiliar principal continuing, 

forthcoming in a nation where the debt holder has a foundation."29 The court is expected to 

settle on a request to perceive an unfamiliar procedure at the earliest time.30 

Following are the judicial pronouncements of the Court of the USA 

1. In re Bancorp Ltd.31 

Bancorp Ltd. was an openly recorded organization managed by the Australian Securities and 

Investments Commission. Its fundamental business was in the web-based gaming area 

coordinated at clients in the United States. The section of the Unlawful Internet Gambling 

Enforcement Act by the U.S. Congress ended up being a unique advantage for Betcorp because 

it kept the organization from getting reserve moves from U.S. clients. Presently, in 2007, 

Betcorp's individuals started a deliberate ending up of the organization's tasks by naming outlets 

to regulate the organization. In 2008, first Technology LLC sued Betcorp in a Nevada court 

guaranteeing that Betcorp's betting tasks encroached a patent it hung on an information 

 
24 11 U.S.C.A. § 1501(a) (West 2015). 
25 See id. § 101(23) (defining a foreign proceeding as a “collective judicial or administrative proceeding in a foreign 

country, including an interim proceeding, under a law relating to insolvency or adjustment of debt in which 

proceeding the assets & affairs of the debtor are subject to control or supervision by a foreign court, for the purpose 

of reorganization or liquidation.”) 
26 Ibid. 
27 Johnston, J., "The Bankruptcy Bargain", 65 Am. Bankr. L. J. (199 1). 
28 Ibid. 
29 Davidsson, P., "Legal Enforcement of Corporate Social Responsibility within the EU", 8 Colum. J. Eur. L. 

(2001). 
30 Baird, D., The uneasy case for corporate reorganizations, Journal of Legal Studies (1986). 
31 In re Betcorp, Ltd., 400 B.R. 266 (Bankr. D. Nev. 2009). 
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transmission framework. The Australian outlet looked for acknowledgement of the liquidation 

procedures under Chapter 15. This was opposed by first Technology on the ground that the 

Australian liquidation didn't qualify as an "unfamiliar procedure." It contended that "- 

• No claim or legal action is forthcomingng in an Australian court (or elsewhere except 

the United States) including any of Betcorp's lenders; 

• Betcorp isn't bankrupt or in the organization under Australian bankruptcy regulations or 

some other liquidation regulations; and  

• There is no claim or other lawful cycle by which an appointed authority or another legal 

official straightforwardly oversees the outlets' activities in the winding up.” 

The court initiated its examination by recognizing "seven models or components, every one of 

which should be fulfilled before Betcorp's twisting up can be known as an 'unfamiliar 

procedure.' 

2. ABC Learning Centres32 

The case concerned the liquidation of an Australian business that gave childcare offices in the 

United States and Australia. Upon the beginning of deliberate organization preceding the 

possible liquidation, the tied-down leasers delegated collectors to safeguard their resources as 

per their freedoms under Australian regulation. From that point, the directors appointed their 

capacity to the receivership. The outlets documented a Chapter 15 activity to get a stay on a 

requirement activity started by a judgment lender in the United States. The last option had a 

problem with acknowledgement because there were no aggregate procedures in Australia and 

that ABC cared very little about the U.S. resources being overseen by the receivership. The 

insolvency court dismissed these contentions and perceived the Australian procedures as an 

unfamiliar fundamental procedures. 

VI. RECOGNITION & ENFORCEMENT IN UNITED KINGDOM 
The United Kingdom is a main purview for cross-line bankruptcies both because of the impact 

its regulation has on the improvement of legitimate standards in other customary regulation 

nations and because of the notoriety of London as a significant business case center point. 

The United Kingdom has six potential legitimate systems that work in cross-line bankruptcy 

circumstances. The first is the customary regulation, which empowers courts to give help to 

unfamiliar indebtedness procedures. English courts are approved to go about as they would in 

 
32 In re ABC Learning Ctr., Ltd., 728 F.3d 301 (B.A.P. 3d Cir. 2013), cert. denied, 134 S. Ct. 1283 (2014). 
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homegrown bankruptcy procedures. The subsequent system is given by the recently alluded to 

§ 426 of the Insolvency Act 1986, which approves the courts to give help to assigned nations in 

regard of procedures started in those purviews. Assigned nations incorporate Anguilla, 

Australia, the Bahamas, Bermuda, Botswana, Canada, the Cayman Islands, the Falkland 

Islands, Gibraltar, Hong Kong, Ireland, Montserrat, Malaysia, New Zealand, South Africa, 

Saint Helena, Turks and Caicos Islands, Tuvalu, and the Virgin Islands. The third system is 

presented by the Cross Border Insolvency Regulations, 2006 (UK). This regulation ordered the 

UNCITRAL Model Law and empowers the acknowledgment of unfamiliar procedures. Fourth, 

the Foreign Judgments (Reciprocal Enforcement) Act, 1933 applies to the implementation of 

unfamiliar cash decisions from seventeen assigned nations. Fifth, the European Council 

Regulation (EC) 1346/2000 on bankruptcy procedures (Insolvency Regulation) applies when 

the borrower's focal point of principal interests is in the European Union and trumps different 

systems when its extent of utilization is set off. At long last, there is the European Economic 

Area Directives on the twisting up and revamping of credit foundations and safety net 

providers.33 

Judicial Pronouncements in United Kingdom 

1. Cambridge Gas 

The Privy Council choice in Cambridge Gas Transport Corp v. Official Committee of 

Unsecured Creditors of Navigator Holdings, PLC proclaimed a pattern driven by Lord Hoffman 

that has kept on igniting contention right up to the present day. The organization experienced 

monetary challenges and moved toward the court for help under Bankruptcy. The liquidation 

court in New York dismissed the proposition of the delivery organization for the offer of its 

resources and supported a loan boss' proposition to assume control over the organization's 

resources. From that point, it sent a solicitation to the High Court in the Isle of Man for help, 

and the banks requested of for a request vesting the portions of Navigator Holdings in their 

delegate. This was opposed by Cambridge which asked that the arrangement not be perceived 

or authorized because it had not submitted to the purview of the New York court. The High 

Court concurred. Upon claim, the English Court of Appeal held that since Navigator, the parent 

of Cambridge, had submitted to the purview of the New York court, the request giving impact 

to the loan bosses' arrangement was enforceable. Cambridge contended before the Privy 

Council that since the Court of Appeal had held that the New York request was a judgment in 

personam, it couldn't be implemented against it since it was isolated from Navigator, which was 

 
33 The European Economic Directive. 
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the persona that had submitted to the purview of the New York court.34 

Further, Lord Hoffman saw that "comprehensiveness of insolvency has for quite some time 

been a goal, while perhaps not generally completely accomplished, of United Kingdom 

regulation. Also, with expanding world exchange and globalization, numerous different nations 

have come round to a similar view." 

The adjudicator likewise investigated the constraints of help that might be proposed to the 

unfamiliar court, expressing that in spite of the fact that it was not passable to apply unfamiliar 

legitimate rules that don't frame part of homegrown regulation, the neighborhood court should 

be "ready to give help by doing anything that it might have done on account of a homegrown 

bankruptcy." He made sense of that the target of acknowledgment is to kill the requirement for 

lenders "to begin equal indebtedness procedures and to give them the solutions for which they 

would have been entitled in the event that the same procedures had occurred in the homegrown 

discussion”35 

Ruler Hoffman reasoned that despite the fact that "Cambridge didn't actually submit to the ward 

in New York, it had no financial interest in the procedures and enough of a chance to partake 

assuming it wished to do as such. It would thusly not be out of line for the arrangement to be 

conveyed into impact.36 The case concerned the indebtedness of a transportation organization 

whose singular boats were claimed by a gathering of independent Isle of Man organizations that 

were auxiliaries of an administration organization. The offers in the administration organization 

were possessed by Navigator Holdings. Thusly, 70% of the gave share capital of Navigator was 

possessed by Cambridge, which was a Cayman organization”37  

2. In re HIH 

Ruler Hoffman's way breaking approach got further explanation in re HIH. The case concerned 

the aggregate bankruptcy of four Australian insurance agency, which entered wrapping up 

procedures in Australia.38 Some piece of HIH's resources was situated in England. To guarantee 

 
34 Lord Hoffman described the argument in these words: “This submission bore little relation to economic reality. 

The New York proceedings had been conducted on the basis that the contest was between rival plans put forward 

by the shareholders & the creditors. Vela, the parent company of Cambridge, participated in the Bankruptcy 

proceedings & arranged the finance which was to have been the cornerstone of the shareholders' plan. It is therefore 

not surprising that the New York court did not trouble to ask whether the voluntary petition presented by Navigator 

had the formal consent of its own stockholder company when that company was the creature of the real parties in 

interest who were actively participating in the proceedings. For Cambridge, which was no doubt administered by 

lawyers in Cayman on the instructions of Mr Mahler, the claim that it had not submitted to the jurisdiction was 

technical in the highest degree. 
35 Ibid. 
36 [2006] 3 All ER 829; [2006] UKPC 26. 
37 Adams, C., "An Economic Justification for Corporate Reorganization", 20 Horstra L. Rev. 117 (1991).  

38 McGrath v. Riddell (In re HIH Cas. & Gen. Ins. Ltd.), [2008] UKHL 21, [36]. 
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that those resources were safeguarded, temporary outlets were delegated in the United 

Kingdom. The Australian court made a solicitation to the English court under § 426(4) of the 

Insolvency Act that the English temporary vendors be coordinated to transmit resources for the 

Australian outlets for conveyance. Eminently, the Australian request of need for payment of 

resources was different to that under English regulation, albeit the two frameworks were 

focused on the pari passu circulation of resources among conventional lenders. The House of 

Lords needed to conclude whether the resources could be dispatched for appropriation in 

Australia given this distinction. 

In reaching this resolution, Lord Hoffman was aware of the business assumptions for the 

gatherings. He composed: Policy holders and different loan bosses managing an Australian 

insurance agency are logical, such a long ways as they contemplate the matter by any stretch of 

the imagination to expect that in case of bankruptcy their freedoms not set in stone by Australian 

regulation. For sure, the inclination given to insurance lenders might have been viewed as a 

benefit of a contract with an Australian organization. 

VII. CONCLUSION 
Based on the research a conclusion is drawn by aiding additional explanations concerning the 

future of cross-border insolvency. In the present day, the Cross Border Insolvency resolutions 

have no effective legal structure in India. However, based on the recent newspaper reports it 

can be depicted that the government is planning to add a chapter on cross-border insolvency to 

the Code. On the other hand A few amendments have been made in the code, which seems to 

be a good beginning.  

The Code’s main goal is to amend to maximize the value of asset in a synchronized way. 

While the suggested Cross-Border Insolvency Framework would make it feasible for the 

country to deal with Indian companies with foreign assets and vice-versa, issues like insolvency 

management of corporate groups will still be a task to deal. For individual companies and not 

business groups, this proposed framework is intended. The trans-boundary framework is 

intended to create further because UNCITRAL and other international bodies resume 

examining these problems and developing feasible international alternatives. 

India has not yet been conferred with the proper legislative framework due to this the judiciary 

has no legislation to rely upon in preceding over matters involving issues of insolvency 

involving Indian and foreign companies. The framework for the Cross Border insolvency would 

improve the future stability of the Indian financial system. It would bring transparency (data 

dissemination, fiscal and monetary policy), financial stability, and marketing integration at the 
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national and international levels. It would help the stakeholders to better manage their financial 

risk and enterprise sectors promptly and would also ensure efficient access to credit and 

allocation of resources enhancing economic productivity and growth. 

Despite the road paved with good intention it is important to note that lack of legislation on 

cross-border insolvency is of utmost concern and that a separate bill introduced in the 

parliament on lines of the suggestions proposed by the advisory group on Bankruptcy Law 

(Mitra Committee) in order bring the existing bankruptcy legislation of India at par with other 

nations must be considered. 

It is further added that amendment in the existing Insolvency and Bankruptcy Code, 2016 to 

include the legislation of cross-border insolvency is a road paved with good intention, however 

it is important to note that this might lead legal gaps. Hence, enactment of a new legislation by 

introduction of bill solely based on cross-border insolvency should be looked into in order to 

have a legislation at par with that of other nations. 

***** 
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