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ABSTRACT 

Asian Centre for Human Rights (ACHR) in its report, discharged on June 26, stated that 

an aggregate of 1,674 custodial deaths, which includes 1,530 deaths in judicial custody 

and 144 demises in police custody, took place between the period of 1 April 2017 to 28 

February 2018. Which implies that on an average there were around 5 custodial deaths 

for every day during this time period.Prisoners have human rights and jail torment is the 

confession of the inability to do justice to living man. For a prisoner, all the basic 

fundamental rights are an enforceable reality, however limited by the fact of 

imprisonment. However it is simply stated, the demise of an individual in custody whether 

of the Police or Judicial will add up to Custodial Death.Undoubtedly, the police plays a 

crucial role in protecting our life, freedom and liberty. But the police must act 

appropriately, demonstrating fall regard to the human rights of the individuals, 

remembering that they are likewise underneath the law, not above it and can be held 

liable for the infringement of human rights. The charge of merciless custodial viciousness 

by the police regularly bringing about the demise of the arrestees is not new. 

 

I. INTRODUCTION 
In the past few years custodial death has increased with an alarming rate in different parts of 

the world. Death in lock-ups and police stations has been recognized as one of the most 

heinous crime that prevails in our society. And it can result due to several reasons. It may be 

a natural death or maybe the outcome of torture and inhuman treatment done by the state 

officials against the person in police custody. Enquiry relating to custodial deaths have been 

inadequately done in several countries due to multiple reasons. Like in few of the countries 

there exists no proper enactment for the purpose of conducting compulsory investigation 

relating to this subject matter. Whereas in some other nations, clear strategies are not set up 

and the assets required are not accessible. Also at certain places the authorities in charge of 

the investigation process are uninformed of the significance, and the advantages, of carrying 

out appropriate examination. Maybe because of the authorities who are in charge of 

conducting the investigation are corrupt or unjust or may likewise be keen on forestalling an 

                                                      
1Author is a student at Amity University Kolkata, India. 
2 Author is a student at Amity University Kolkata, India. 
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examination.3 

Torturing prisoners whether it is physical, mental or psychological, for the purpose of 

obtaining confession regarding a specific matter is very common these days. The fact that 

they are put behind the bars doesn’t mean that they are deprived of their human rights. It 

needs to be understood that even the prisoners are entitled to enjoy certain basic rights, which 

includes protection against cruelty or any kind of abhorrent treatment. And therefore any sort 

of maltreatment done to them in police lockups is against the law and justice system of a 

country. It is right to state that, in any event, when an individual is indicted and not qualified 

for all the rights he was qualified for previously, he appreciates certain fundamental rights. 

And therefore the Supreme Court of India has time and again laid down in its judgement that 

carrying out a wrongdoing and being a detainee doesn't stop an individual to be a human 

being. 

Our constitution has revered fundamental rights to ensure certain basic human rights and 

freedoms to our citizens of the country and a few institutes are putting forth a laudable 

attempt to guarantee the compass and exercise of such rights by the common people. On 

account of judicial custody the denounced is sent to prison where for the reason of 

investigation the police requires the authorization of prison authority. So the demises that 

happen in prison while in Judicial Custody are referred as judicial custody deaths. Judicial 

Custody Deaths are fundamentally grouped into two sections that are Natural and Unnatural 

death. On account of Natural death, the SDM has the right to conduct magisterial 

investigation under 176 of the Code of Criminal Procedure and in such case compensation is 

not given by state. However, the exemption is Tamil Nadu and Andhra Pradesh as they give a 

compensation of Rs. 20,000 on account of Natural demise moreover. The Unnatural deaths or 

demises are considered under four sub parts that are Suicide under section 309 of IPC, 

Accidental deaths under section 304A of IPC, Murder under section 302 of IPC, Medical 

Negligence under 304 of IPC. The SC/ST are given more compensation in case there is death 

in prison. 

II. CAUSES 

In India the police authority plays an active role in dealing with the common men as the 

power to consolidate a democratic institution is primarily conferred upon them. And so it is 

important to regulate and direct this power righteously. In order to attain, it is essential to 

uncover the causes behind the problem of custodial torture.  

                                                      
3Available at https://www.icrc.org/en/doc/assets/files/publications/icrc-002-4126.pdf (12/06/20) 
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There are many causes which paved the way towards custodial torture, one of which is the 

greed for money. Greed for money is the most disdainful explanation behind custodial 

torture. It has been seen that there are policemen who use mercilessness to extricate cash 

from suspects and blame people. Immense importance is given to the FIR in the eyes of law 

and the manner in which the FIR is framed completely depends upon the police officer in 

charge. Directed by the pseudo concept of our society that money is everything that an 

individual needs and it should be his foremost priority some policeman act accordingly.  

A significant explanation which leads to the ruthless conduct by the Policeman is pressure 

that is imposed upon them by the political parties, common people etc. There are different 

reasons which causes such pressure, yet fundamentally it is associated with execution or yield 

past the restricted limits of police job.  In certain situations mental pressure is created on the 

police from the government's end to extract useful information from the prisoners due to 

which they are compelled to adopt brutally. As per the legal system of our country, while a 

case is being recorded in the police diary it is mandatory to present it in the court of law. For 

the sake of producing better results many a times it has been seen that the police authorities 

make illegal arrests or unlawful detention of people so that the can establish the facts in 

favour of the prosecution, which is against the spirit of our Indian Constitution and is 

prohibited under The Code of Criminal Procedure and the Indian Evidence Act.  

 There also exist policemen who are honest and devoted to their job however they are guided 

by a misconception that in order to control and effectively deal with the prisoners it is 

important to use third degree treatment against them. 

III. CONCEPTUAL ASPECT REGARDING CUSTODIAL DEATH  

Whenever death takes place in custody, it raises the public interest and pulls in media 

consideration. Not that at each time the demise is because of brutal causes however at times 

might be because of natural reasons or because of lacking clinical facilities or medical 

attention, or careless behaviour of the authorities or might be because of physical violence 

and torment. Since days of immemorial man has been endeavoring to oppress his kindred 

individuals. Those in power are accustomed to wandering aimlessly the individuals through 

viciousness and torment, and torture under custody has become a worldwide phenomenon. 

Men, women and even youngsters are exposed to torment in a significant number of the 

world's nations, despite the fact that in the greater part of these nations, the use of torture is 

denied by law and by the international declarations signed by their representatives. An issue 

of expanding event and offensiveness had been the techniques for interrogation and torture 
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executed upon detainees and prisoners. People held in custody, by police or by jail 

authorities, hold their essential constitutional right with the exception of their right to 

freedom and a certified right to privacy. 

The Magistrate investigation is compulsory for any death of an individual in custody to 

guarantee assessment of the circumstances prompting death. Past Magistrate's inquest and in 

ongoing year's data to Human Right Commission, however, there is no conventional public 

investigation of in-prison demises and under such circumstances numerous avoidable 

variables prompting demise stays unexplored. From legal point of view' the right to life and 

personal liberty' incorporated in Article 21 of Indian Constitution ensures every essential 

condition for an existence with nobility and freedom. It additionally brings into the overlap of 

Article 21, each one of those Directive Principles of State Policy that are crucial for an life 

with dignity and pride. The right to life ensured by Article 21 of the Constitution of India isn't 

just a fundamental right however is the essential human right from which all, other human 

rights stem.4 

The Court received an explanation of Article 21, in Kharak Singh Vs. State of U.P.5, and 

extended the meaning of the term 'life' and said that life is something more than just a mere 

animal existence. The hindrance against its hardship reaches out to all of those limbs and 

faculties by which life is delighted in. The provision also restricts the mutilation of the body 

by the amputation of an arm or leg, of the putting out of an eye, or the demolition of some 

other organ of the body through which the soul speaks with the external world.  

In Maneka Gandhi Vs. Association of India6, Justice P.N. Bhagwati opined that the 

fundamental right to life and right to personal liberty has numerous attributes and it covers an 

assortment of rights which go to constitute the personal freedom of a man and some of them 

have been raised to the status of distinct fundamental rights and given extra protection under 

Article 19 and in this very case it was held that the procedure scrutinized under Article 21 is a 

right, just and reasonable procedure, not an arbitrary or abusive procedures. 

In an another case of Sunil Batra vs Delhi Administration7, the Supreme Court held that: The 

prison authorities will be obligated for a situation where the prisoner breaks down on account 

of mental torment, physical violence past the legitimate limits of lawful detainment. Thus, the 

said case gave the opportunity for the court to censure torture. 

                                                      
4Available at https://shodhganga.inflibnet.ac.in/bitstream/10603/89148/17/17chapter%209.pdf (12/06/20) 
51963 AIR 1295, 1964 SCR (1) 332 
6 1978 AIR 597, 1978 SCR (2) 621 
7 1980 AIR 1579, 1980 SCR (2) 557 

https://shodhganga.inflibnet.ac.in/bitstream/10603/89148/17/17chapter%209.pdf
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In the case of Khatri  And Others vs State of Bihar& Others8, the Supreme Court ordered to 

investigate and punish the liable Police officials who uncouthly blinded around thirty 

prisoners by piercing their eyes with needles and pouring corrosive into their eyes. 

Further,Supreme Court denounced this savage torment as infringement of Art. 21 and granted 

compensation to the sufferers.  

A telegram sent by an under trail detainee was treated as a writ petition in Prem Shankar 

Shukla VS. Delhi Administration9, when a detainee was handcuffed and anchored, he sent a 

telegram to the court which after receiving was treated as writ petition, The Supreme Court 

explicitly alluded Art. 5 of Universal Declaration of Human Rights and Article 10 of the 

Covenant on civil and Political Rights and held that Handcuffing as under Trail is 

impermissible torment and in violation of Article 21. 

Any kind of brutal treatment which degrades human poise is restricted under Article 21 

except if it is as per the system recommended by law. However, no law which approves and 

no strategy which prompts such torment or merciless, cruel or debasing treatment can ever 

stand the trial of sensibility and non-intervention: it would obviously be illegal and void as it 

will cause the violation Articles 14 and 21 of the Indian Constitution. 

In the case of D.K. Basu Vs. State of West Bengal10, the Supreme Court discussed about the 

importance of improving "Custodial Jurisprudence". It was after a writ petition that was filed 

by a NGO under Article 32 of the Indian Constitution. The attention of the Chief Justice of 

India was drawn to a news distributed in The Telegraph which dealt with the issue of 

increasing death of the detainees in the police custody in West Bengal. It was mentioned in 

this appeal to inspect inside and out and to create custodial law. 

IV.  PROVISIONS UNDER INDIAN CONSTITUTION TO CURTAIL CUSTODIAL 

TORTURE 

The prohibition imposed by Article 20 of the Constitution of India are directly relevant to the 

criminal process. 

 Article 20(1) prohibits retrospective operation of penal legislation 

 Article 20(2) protects against double jeopardy for the same offence. 

                                                      
81981 SCR (2) 408, 1981 SCC (1) 627 
91980 AIR 1535, 1980 SCR (3) 855 
101997 1 SCC 416 
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 Article 20(3) states that no person accused of any offence shall be compelled to be a 

witness against himself/herself.11 

Though Article 21 does not contain any express provision against torment and deaths in 

judicial custody, the expression “life and personal liberty” incorporated in the article has been 

interpreted to include constitutional warranty against torment, assault or injury against an 

individual under custody. In the case of D.K. Basu vs State of West Bengal, the Supreme 

Court of India observed in this publicized death in police custody that the usage of torture is 

impermissible and violent to Article 21. The Supreme Court also ruled that the burden of 

justifying a custodial death lays on the police rather than the sufferer or victim. The court 

guaranteed compensation on the constitution basis in public law for violation of fundamental 

rights. In the landmark judgment of T.V. Vaitheeswaran v State of Tamil Nadu12,the Supreme 

Court of India stated that the rights given to its citizens under part III of the Indian 

Constitution, which includes ‘Articles 14,19 and 21’ are granted to the prisoners as well. 

Furthermore, the Constitution of India also provides that no person who is arrested will be 

detained in the custody without, being informed as early as possible of the ground for the 

arrest and, nor will he be detained of the right to consult and to be defended by a lawyer of 

his choice. 

Article 22(2) of the Constitution enables that any person who is arrested and detained in 

custody shall be presented before the magistrate within a period of 24 hours of the arrest 

which excludes the time needed for travelling from the place of arrest to thecourt of 

magistrate and no such person shall be detained beyond the period without authority of a 

magistrate. It is not available against custody in jail.13 

V. SUGGESTION AND CONCLUSION 

Therefore, it can be concluded that for the betterment of the society it is important for the 

Indian government to recapitulate the recommendations made by different International 

associations to forestall the cases of custodial torture. And in this process the government of 

our country needs to ratify the ‘UN Convention against Torture’ because as a result India 

would be considered responsible for each matter concerning with torment before the UN and 

it will naturally assist India in dealing with the cases of custodial death. This is due to the 

reason that back in the year 1997 the government of India gave its assent to this convention 

but never sanctioned it. Not only this but also the 273rd report of Law Commission which was 

                                                      
11NARENDRA KUMAR, CONSTITUTIONAL LAW OF INDIA, 323-343(TENTH EDITION 2018) 
12 1983 AIR 361, 1983 SCR (2) 348 
13NARENDRA KUMAR, CONSTITUTIONAL LAW OF INDIA, 421-424(TENTH EDITION 2018) 
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introduced in the Supreme Court of India should be brought in the Parliament for 

consideration. Also necessary changes must be brought in the provisions of “Police Act of 

1861” for the reason that at times the police authorities have misused their power and have 

infringed the human rights of the prisoners. The reality lies in the fact that the current period 

is the period of human rights and it is the utmost duty of the state to secure these rights. 

***** 


