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  ABSTRACT 
Death penalty or capital punishment is state-sanctioned punishment of ending the life of 

the accused person by giving him death sentence.  The act towards the accomplishment of 

death penalty is known as an execution. There is one more term; “on death row” which 

means a prisoner who has been sentenced to death and awaits execution is condemned. In 

serious offences Indian Penal Code as the provision of giving life imprisonment but death 

penalty is given in cases falling under “rarest of rare” category. The aggravated crimes 

such as rape, murder, genocide etc are considered as heinous crimes. Death penalty is 

given in different ways as per the laws of different countries. In India, hanging is 

considered as least painful death for the criminals. Executions can be carried out by 

hanging, shooting, stoning, electrocution and gassing. Many countries have abolished 

death penalty for ordinary crimes. Fifty-four countries have retained the capital 

punishment. Death penalty is a controversial topic and it invited many heated arguments 

and debates. Till now India has not abolished death penalty. Article 2 of the Charter of 

Fundamental Rights of the European Union prohibits the capital punishment. In addition 

to this, the Protocol 13 of the European Convention on Human Rights also favored the view 

of abolishing death penalty. This is applicable only to those countries that have signed and 

ratified it. It excludes Armenia, Russia and Azerbaijan. There are any pros and cons of it, 

the detailed analysis has been done in this research paper. The eight non-binding 

resolutions for execution have been formed to abolish the same by United Nations General 

Assembly. 

Keywords: Death Penalty, Life Imprisonment, Capital Punishment, rarest of rare, 

fundamental human right. 

 

I. INTRODUCTION 
Death penalty is the highest level of punishment given to the accused for the grievous crime. 

in murder, rape with murder and other heinous offences this punishment is awarded to maintain 

law and order in the society. Law always punishes the wrongdoer. So, there are various strict 

 
1 Author is an Assistant Professor, India. 
2 Author is an Assistant Professor, India. 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
256 International Journal of Law Management & Humanities [Vol. 4 Iss 6; 255] 
  

© 2021. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

laws that are being made to uplift and improve the society but killing someone is not the 

definition of justice. The justice system in India is undoubtedly very strong. The death penalty 

i.e. “to be hanged till death” is another name of murdering the criminal. This is not the solution 

to eliminate the crime form the society. India follows the reformative theory of punishment 

which basically focuses on the improvisation and rehabilitation of the criminals rather than 

killing them the Article 21 of the Indian Constitution gives the fundamental right to life and 

liberty to every Indian national so, the provision of death penalty under Indian statute is not 

justifies. Many countries follow the rule of death penalty by various means like by hanging, by 

injecting lethal, by gun shot and various other cruel methods. Crime is the state of mind of the 

criminal, they needs rehabilitation rather than death. Talking about the other countries, China 

is at its peak where over 1000 executions are made every year where as India follows the 

principle of “Rarest of Rare” category which was evolved in Bachan Singh v. State of Punjab.3 

Moreover, in many cases, the death sentence is often commuted into life imprisonment. India 

has executed four criminals from 2002 to 2015.4 The United Nations stated that “Life is 

precious, and death is irrevocable”. China is the country in which the death penalty cannot be 

revoked once awarded that is why US always supported the abolition of death penalty.  Further 

it was added by the Unuted Nations that killing someone in the name of justice also kills the 

fact that we are human. We don’t have right to decide whom to kill, this is not law and it is not 

the way to deliver justice. Different approach can also be followed to combat the crime and to 

improve the criminals. Thois is how we all can live peacefully.  

II. CAPITAL PUNISHMENT IN INDIA  
India is recognized by strong system of legislation and well-established judicial system. Death 

penalty is given to a criminal for committing the heinous and brutal crime that comes under the 

category of “rarest of rare” category. Currently, approx 403 criminals are on death row in India, 

latest of which were executed in March 2020 in Nirbhaya Gang Rape Case. According to the 

Code of Criminal Procedure (CrPC), death was the default punishment for the offence of 

murder. An amendment was made in the year 1955, that the written reason for not imposing 

the death penalty was removed. In 1973, it was further amended which stated that life 

imprisonment became the norm and death penalty was to be imposed only in certain 

exceptional cases that must fulfill required reasons as well. These considerable changes 

indicated the need to limit the imposition of death penalty in India. Moreover, CrPC also 

divided the criminal trial into two different stages, the first is for separate hearings and the other 

 
3 AIR 1980 SC 898, 1980 
4 Abhinav Narayan, Student Amity Law School, NOIDA, AUUP, Capital Punishment:A comparative study 
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is for sentencing. “Life imprisonment is a rule and death sentence is an exception”. 

III. DEATH PENALTY AND HUMAN RIGHTS 
One of the most significant reasons to abolish death penalty is, human rights. in 1955, Spain 

abolished the death penalty stating that “the death penalty has no place in the general penal 

system of advanced, civilized societies . . . What more degrading or afflictive punishment can 

be imagined than to deprive a person of his life..?”5 similarly, Switzerland also abolished the 

same as it formed “a flagrant violation of the right to life and dignity. . . .”6 Justice Chaskalson 

of the South African Constitutional Court, stated in the historic opinion banning the death 

penalty under the new constitution that: “Everyone, including the most abominable of human 

beings, has the right to life, and capital punishment is, therefore, unconstitutional”7 

The Universal Declaration of Human Rights gives certain rights to every human being. The 

punishment of death sentence is violative of UDHR which ensures to every human being the 

right to life and the right to not be subjected to cruel, inhuman or degrading punishment.8 It is 

killing of a prisoner for the sake of delivering justice which is totally unfair and wrong. It is 

just to set an example for the society and to leave a deterrent effect on the criminals. The cruelty 

of capital punishment leaves the family of the criminal in extreme sorrow, in addition to this, 

the humanity is also vanished by such imposition.   

IV. CONSTITUTIONAL VALIDITY OF DEATH PENALTY 
The question of constitutional validity of death penalty was raised many times in Indian 

History. It was analyzed by the 35th Law Commission report. It was stated that the conditions 

in India demands the contrary position to the proposition of ‘abolition of death penalty’ and 

concluded the death penalty should be retained. It was further stated that to maintain the law 

and order in the society, to abolish crime and maintain peace, the capital punishment is must. 

After that, the Supreme Court of India has passed various landmark judgments which changed 

the jurisprudence of capital sentence inordinately. Firstly, it was challenged in the year 1973 

in the case of Jagmohan Sigh v. State of U.P.9 This judgment amended the provision od death 

penalty mentioned under CrPC. It was contended that death sentence infringes the right to life 

and equality ensured by the Constitution of India. In addition to this, the uncontrolled discretion 

of the judges to give death penalty is violative of Article 14 and 21 of the Indian Constitution. 

 
5 R. Hood, The Death Penalty: A World-wide Perspective 
6 Oxford Round Table U.S. Death Penalty and International Law, p. 3 
7 Los Angeles Times; june 7, 1995  
8 Universal declaration of human rights  
9 AIR 1973 SC 947, 1973 CriLJ 370, (1973) 1 SCC 20, 1973 2 SCR 541 
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however, it was held by the Supreme Court of India that death sentence is always imposed after 

detailed examination and evaluation of aggravating and mitigating circumstances, justifying 

the impostion of capital punishment. It is hence non-violative of the Article 21 of Indian 

Constitution. The imposition of death sentence is subject to the scrutiny and verification of 

superior judges. In the case of Furman v. Georgia10, the Supreme Court of U.S. struck down 

the death sentence scheme as it infringes the Eighth Amendment of the U.S. Constitution. It 

was considered as cruel and unusual punishment. But, the Supreme Court of India denied the 

equivalence to the Eighth Amendment and added that there is no rational basis to held death 

penalty as unconstitutional. 

V. CONCLUSION 
Death penalty is very controversial topic. Different states make different laws to deal with 

criminals. Some gives death penalty while the others give the same by gun shot. Some countries 

give life imprisonment as a maximum sentence. Various countries have different laws. it is 

very important that law must comply with the morals and they should not violate any provision 

of the Constitution but taking death penalty into consideration, it has been analyzed that in 

some way or the other it violates Article 21 if the Indian Constitution. Therefore, it must be 

amended as well as abolished from Indian Legislation. 

***** 

 

 

 

 

 

 

 

 

 

 

 

 
10 408 U.S. 238 (1972) 
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