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  ABSTRACT 
“Whenever a doctor cannot do good, he must be kept from doing harm” 

                                                                               - Hippocrates, the Greek physician 

Medical malpractice refers to the negligent act or omission by a hospital, doctor or other 

health care personnel which causes an injury to the patient. Now, when harm is caused to 

the plaintiff, the people associated with the causation of such harm bear sole responsibility, 

also known as medical liability, to compensate for the same to the aggrieved party. It is a 

broader term which also includes acts of medical negligence within its ambit. 

This paper is organised into three parts. The first part elaborates on the terms ‘Medical 

Malpractice and ‘Medical Negligence’. This part tries to explain that while both these terms 

overlap with each other but they have some distinctions as well. The second part lays down 

the prerequisites or ingredients, namely the Existence of duty of care, breach of such duty 

of care and damages resulting from the such breach for establishing the tort of medical 

negligence. The third and the last part delves into the various remedies available to the 

aggrieved party against medical malpractice. The disciplinary remedy, the civil remedy and 

even the criminal liability can be invoked if any injury is caused by such negligence is 

expounded in the last part. 

 

I. INTRODUCTION  
Medicine is universally recognised for being a noble profession. It’s said that saving a human’s 

life is the greatest contribution one can make since human life is priceless. Then why do some 

people load their coffers out of others’ misery? Why has technology only seemed to have made 

things more inaccessible? And who has reduced ‘Patients to mere cases and Doctors to mere 

technocrats’?3  The ghastly and fateful second wave of the Covid-19 pandemic had laid bare 

the gaping holes in our social security net. Perhaps, everyone expected things to go wrong. Still, 

no one imagined the magnitude at which our medical apparatus would fall short of beds, oxygen, 

equipment and, least of all, the human touch. 

 
1 Author is a Student at Symbiosis Law School, Noida, India. 
2 Author is a Student at Symbiosis Law School, Noida, India. 
3 Sumit Mazumdar, Murky Waters of Medical Practice in India: Ethics, Economics and Politics of Healthcare, 50 

EPW 40, 41 (2015) 
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During the pandemic, while this noble profession was hailed for its untiring and vital service to 

the nation, it was also blotted by accusations of hoarding, price inflation, negligence and other 

malpractices. While these issues gained centre stage during these testing times, the problems 

faced weren’t new.  

At a time where inaccessibility of Medical facilities, primarily due to soaring costs owing to 

unnecessary treatments, referrals and diagnostic tests, is one of the leading causes of 

impoverishment,4 we need to delve into the intricacies of ‘Medical Malpractices’. At the same 

time, it is equally vital to analyse various remedies available as per law and propose appropriate 

modifications wherever necessary.  

Objectives  

1. To comprehend the concept of ‘Malpractices’ prevalent in the medical profession.  

2. To analyse the remedies available to the aggrieved parties against any pecuniary losses 

caused by the instances of ‘Medical Negligence.’ 

3. To suggest concrete solutions to prevent such malpractices from transpiring in the first 

place.  

II. ANALYSIS  
What are the Malpractices in the Medical Profession? 

People use the terms Medical negligence and Medical malpractice interchangeably; two related 

but distinct terms. The former is a specific term defined by Halsbury’s Laws of England and 

Endorsed by the Supreme Court of India.5 It says that a medical professional “owes his patient 

certain duties, namely, a duty of care in deciding whether to undertake the case; a duty of care 

in deciding what treatment to give; and a duty of care in his administration of that treatment. A 

breach of any of these duties will support an action for negligence by the patient.”6 

However, Medical malpractice is a much broader term which includes not just acts of 

Negligence but also seemingly unethical and unprofessional conduct by Medical professionals 

like excessive referrals, undue profiteering, refusal of services on unjustifiable grounds etc.   

While Medical Negligence involves many serious actions, including criminal/civil and 

Disciplinary liabilities, Malpractices are mentioned under the code of ethics issued by the 

National Medical Commission; the violation of this code generally invokes disciplinary action 

 
4 Sumit Mazumdar, Murky Waters of Medical Practice in India: Ethics, Economics and Politics of Healthcare, 50 

EPW 40, 40 (2015) 
5 Kusum Sharma and Ors. vs. Batra Hospital and Medical Research Centre and Ors., AIR (2010) SC 2052 
6 26 BARON HAILSHAM OF ST. MARYLEBONE, HALSBURY’S LAWS OF ENGLAND 17-18 (4d ed. 1987) 
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against the practitioner.7 

The burden of proof while asserting the charge of Medical Negligence rests on the complainant. 

Essentials to constitute medical negligence:- 

There are three prerequisites to constitute the tort of medical negligence. They are as follows: 

• Existence of duty of care- The defendant owes a non-delegable duty to ensure that no 

harm should be done to the plaintiff. Considering the example of a doctor, they owe several 

tasks to a patient. These duties can include ‘The duty to take a call whether to undertake a 

particular patient’s case or not and ‘The duty to decide the manner of administration of the 

treatment’. 

The benchmark for this duty of care shall be that of a ‘reasonable standard of care held by 

the Supreme court.8 However, the court clarified that not everything that goes wrong with the 

patient could be called a breach of duty of care; only those acts where the doctor has negligently 

acted shall constitute a breach. A bad decision/wrong judgement made in good faith by a 

practitioner shall not be a breach since even doctors are humans. Therefore, a practitioner 

executing his duties diligently and cautiously cannot be held liable for ‘Medical negligence’, 

even if the consequences lead to injury to the patient. 

For example, A doctor who removes a functioning left kidney from a patient instead of the 

damaged right one by incorrectly holding the ultrasound sheet can be liable for Negligence. At 

the same time, a diligent and engaging doctor whose patient has died since he was brought to 

him in an incurable condition shall not be held responsible.  

• Breach of duty of care- Having established that a doctor owes an obligation to provide 

a reasonable amount of care to their patients, if there is a breach in such duty of care, it brings 

an action against the doctor by the aggrieved person. This is the second ingredient to establish 

Medical Negligence. If there is no breach in the duty to take care of, then the claim for medical 

negligence stands no ground.  

Let us try understanding this through the first part of the above-stated example. The doctor had 

removed a functioning kidney instead of a non-functioning one, which shows utter carelessness 

on the doctor’s part. This constitutes a breach of duty of care, and the doctor can be held liable 

in such a case. 

A doctor should choose to take up a case with utmost sincerity and should not withdraw to 

 
7 Medical Council of India, Professional Conduct, Etiquette and Ethics Regulations (Issued on April 6, 2002) 
8 Dr. Laxman Balkrishna Joshi Vs. Dr. Trimbak Bapu Godbole 1969 AIR 128, 1969 SCR (1) 206 
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provide treatment to the patient afterwards. 

• Damage caused by such a breach- The last essential to constitute Medical Negligence is 

that the breach of duty of care on the doctor's part has led to the patient suffering from 

some injury or contributed to an increase in the patient’s ailment. 

Considering the same example, if the removal of the functional kidney from the patient’s 

body increases the medical suffering of the patient, the doctor can be held liable in the 

case of medical negligence. 

Remedies for Medical Malpractices 

Primarily, three remedies can be invoked by the aggrieved parties against Medical 

Malpractices-  

• Disciplinary Remedy- The National Medical Commission Act, 2019, provides a 

mechanism to initiate disciplinary proceedings against practitioners who violate the above-

mentioned code of ethics. A complaint can be filed with the relevant state Medical Council. If 

the medical practitioner is found guilty in the investigation undertaken by the council, then the 

license of that practitioner can be temporarily or permanently cancelled.  

• Civil Remedy-  A civil remedy under the Consumer Protection Act, 2019, can also be 

availed in the case of medical negligence.  

The Supreme court of India, in its recent judgement of Indian Medical Association vs V.P. 

Santha, has ruled in favour of including medical services under the ambit of ‘Services’ as per 

section- 2(42) of the Consumer Protection Act, 2019.9 

Consequently, Medical Negligence also falls under section- 42(11)10 of the said act as 

‘Deficiency in providing service’.   

It must be kept in mind that the Limitation period for initiating such a proceeding is two years 

from the date of causation of such negligence. 

• Criminal Liability- A criminal proceeding can be instituted under sections – 304A(death 

by negligence)11; 337( Causing hurt by act endangering life or personal safety of others),12 and 

338(Causing grievous hurt by act endangering life or personal safety of others)13 of the Indian 

Penal Code, 1860. These sections lay down punishments for any harm caused to anyone due to 

 
9 The Consumer Protection Act, §2(42), No. 35, Acts of Parliament, 2019 (India) 
10 The Consumer Protection Act, §42(11), No. 35, Acts of Parliament, 2019 (India) 
11 The Indian Penal Code, §304A, No. 45, Acts of Parliament, 1860 (India) 
12 The Indian Penal Code, §337, No. 45, Acts of Parliament, 1860(India) 
13  The Indian Penal Code, §338, No. 45, Acts of Parliament, 1860 (India) 
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negligence. However, in most cases, it becomes difficult to pursue this liability due to the 

absence of' Men's rea'.  

During the Covid-19 pandemic, the Union and most states d the provisions of ‘The Epidemic 

Diseases Act and The National Disaster Management Act 2005 to cap prices for treating Covid-

19 and certain medications. Any practitioner/ establishment violating these rules can also be 

held liable under these provisions.  

It must be noted that The Disciplinary Remedy is the widest of all the remedies available 

to the sufferer. Unethical conduct such as unnecessary referrals, excessive diagnosis tests, 

and preliminary diagnosis can also be redressed here.  

III. THE WAY FORWARD 
The best solution would lie in including Medical Negligence as a separate category in the 

Consumer Protection Act, 2019. There should be specific criteria that need to be fulfilled for 

establishing a doctor’s liability. 

The solution lies in admitting that market forces, which had initially improved the healthcare 

quality greatly, have now started to affect the system they helped improvise. Like in the United 

Kingdom, a viable solution is to nationalise the vast majority of our healthcare system to 

eliminate a huge chunk of the opposing market forces, particularly the ones influencing a 

medical practitioner’s decisions.  

Another solution would be the time-bound redressal of Medical Malpractices 

complaints.  Separate fast-track courts should be established in the country to deal with the 

complaints of Medical negligence. This is because such complaints are steadily rising, but quick 

redressal of such complaints is a challenge that needs to be solved soon.  

IV. CONCLUSION 
Today, the advent of technology has reduced our doctors to mere technocrats reading out results 

determined by a machine and has crippled the good-old practice of identifying the illness by 

studying a patient’s personal and family history. 

The solution lies in admitting that market forces, which had initially improved the healthcare 

quality greatly, have now started to affect the system they helped improvise. Like the United 

Kingdom, a viable solution is to nationalise the vast majority of our healthcare system to 

eliminate a huge chunk of the opposing market forces, particularly the ones influencing a 

medical practitioner’s decisions. However, this system also comes with challenges ranging from 

quality control to enormous public financing.  
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It is a matter of deep concern that malpractices have plagued the Medical profession even during 

the testing pandemic. Even if these rules/regulations and laws appear seamless and unrelenting 

at the outset, the harsh reality lies far away from the hallowed chambers of our Legislators. Kin 

of a deceased COVID-19 victim said, “ He languished in the lobby, gasping for air, the hospital 

had refused access without a security deposit….A bed costs Rs. 25,000/- a day, and we had no 

money to pay for it. How shameful is this scenario? The one gifted with the ability to protect 

other people is falling prey to one’s greed. This incident occurred when the entire world was 

suffering from the deadly impact of the novel coronavirus pandemic. 

***** 

https://www.ijlmh.com/
https://www.ijlmh.com/

