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ABSTRACT 

Subordinate Legislations or Delegated Legislations have become an inherent and 

inseparable part of administration. Modern governments seem to be relying increasingly 

on the rulemaking power vested with them to quicken the pace of decision making and 

circumvent the hurdle of time that is most commonly seen in the traditional law making 

system. This system, despite its wide acceptance and common use today, did not always 

enjoy such a position. Delegated Legislations have, over the last many years, exhibited an 

evolutionary curve that has witnessed questions over their correctness and legality. These 

questions have cut across the in the context of the doctrine of Separation of Powers as well 

as the context of excessive governmental power or abuse of power. This paper attempts to 

study the history, evolution, and the present status of delegated legislations in India, the 

United States of America, and the United Kingdom. 

 

I. INTRODUCTION 

The Doctrine of Separation of Powers makes it unambiguously clear that each of the organs 

i.e. the legislature, the executive, and the judiciary must function separately from and 

independent of one another. The 1748 work of Baron Montesquieu titled Spirit de Lois or Spirit 

of the Laws states that for liberty to be sustained three broad principles must be sustained. The 

three principles are (a) No organ must be a part of another; (b) No organ must perform the 

functions of another organ; and (c) No organ must control another organ. James Madison also 

commented in the affirmative on this work, and justified it by stating that the very definition 

of tyranny would be the concentration of powers with either of the legislature, the executive, 

or the judiciary.  

Following this system of strict separation between the organs would have been easy in an era 

where the functions of the state were closer to a laissez-faire police state than a welfare state. 

But with the increasing role of the state in social security, employment, education, and the 

                                                      
1 Author is an Assistant Professor of law at Presidency University Bengaluru, India. 
2 Author is an Assistant Professor of law at Presidency University Bengaluru, India. 
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general governance of the people that constitute the state has led to the executive performing 

not merely the role of the executor of the laws. The executive has had its role vastly expanded, 

with it reaching into the functions of the legislative and the judiciary also. The judicial functions 

that the executive performs are described as ‘quasi-judicial functions’ and are permissible 

within certain limits while adhering to certain parameters.  

The products of the legislative functions that the executive performs are known as ‘delegated 

legislations’. They may also be referred to as ‘subordinated legislations’ or may specifically be 

referred to by the type of delegated legislation they are, such as ‘rules’, ‘regulations’, 

‘notifications’, etc. The eminent jurist Salmond has opined that supreme legislations emanate 

from the sovereign and therefore delegated or subordinated legislations are products of an 

authority that is something other than the sovereign3. 

This paper attempts to study the history, development or evolution, and the contemporary 

position of the law in India, the United States of America, and the United Kingdom. 

II. DELEGATED LEGISLATION IN THE UNITED STATES 

The United States of America as a political entity has always believed, and very strongly so, 

that for true liberty to sustain, there must be a strict separation of powers between the 

legislature, the judiciary, and the executive. The Constitution of the United States also is very 

clear when it unambiguously divides the roles of each organ with Article I conferring the 

legislative powers on the Congress, Article II vesting the executive power with the President, 

and Article III grants the power to interpret and declare unconstitutional any statute in conflict 

with the Constitution to the Supreme Court. 

The philosophy underlying the absence of the power of the executive to draft legislations 

emanates from the maxim delegatus non potest delegare. This maxim means that a delegate 

cannot further delegate his power. This maxim is applied in the context of the Congress in the 

US being a delegate of the people of the United States, with a specific mandate to legislate for 

them and on their behalf4. Therefore, the Congress has no authority to sub delegate this power 

any further5. 

The Supreme Court of the United States also has supported the view that delegated legislations 

are impermissible in the judgments of Field v. Clark6 and Youngstown Sheet and Tube Co. v 

                                                      
3 CK Takwani, Lectures on Administrative Law 65-66 (6th ed 2017)  
4 Takwani, supra note 1 
5 Pennsylvania Case Lockes Appeal, 72 Pa. 491, 497 (1873) 
6 Field v. Clark, 143 US 649 (1892) 
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Sawyer7. In Clark8 the Court observed that “That the Congress cannot delegate legislative 

power to the President is a principle universally recognised as vital to integrity and maintenance 

of the system of government ordained by the Constitution”. Justice Jackson in Sawyer9 stated 

that “…the executive be under the law, and the law be made by parliamentary deliberation.” 

Despite views from some quarters that the clear demarcation of the powers of the three organs 

of government laid down in the US Constitution conveys an absence of the power to delegate, 

Sir Cecil T. Carr is of the view that the Constitution of the US does not expressly forbid 

delegated legislations and therefore this must convey an inherent power to delegate10.  

As noted by Sir Carr, it is true that practically the absolute separation of powers has never been 

practiced and this is evidenced by bodies that are specifically empowered with rule and 

regulation making powers. This has been addressed in the next section 

(A) Rulemaking Power in the United States – In Practice 

Despite its insistence on the Doctrine of Separation of Powers, it was found that delegation of 

power in modern day administration is inevitable11. In the 19330s as a part of the New Deal 

the Congress created various regulators. This system of calling regulators and thereby 

regulations into play was used extensively again in the 1960s and the 1970s as a consequence 

of the technological advancements and environmental degradation amongst others12. Even 

today, it is common for a regulator to be established and conferred with the power to fill the 

gaps in the regulatory statute by promulgating regulations / rules13. Some examples of 

regulations in the United States are the Cable TV regulations that existed in the 80s, regulation 

pertaining to pollution, and the Automobile Safety Rules14. It must be noted here that the terms 

‘rules’ and ‘regulations’ are used interchangeably in the American parlance15. 

(B) Procedure of Rulemaking 

In the year 1941 the Attorney General’s Committee of Administrative Procedure submitted its 

report. One of the watershed events that followed as a consequence of the submission was the 

                                                      
7 Youngstown Sheet and Tube Co. v. Sawyer, 343 US 579, 655 (1952) 
8 Clarke, 143 US 649 (1892) at 692 
9 Sawyer, 343 US 579 (1952) 
10 Cecil T Carr, Delegated Legislation in the United States, 25 Journal of Comparative Legislation and 

International Law 47 (October 17, 2020, 7:48PM)  https://www.jstor.org/stable/754755 
11 Report of Attorney General’s Committee on Administrative Procedure, 7 (1941) as obtained from Takwani, 

supra note 1, 75 
12 Michael Asimov, Delegated Legislation: United States and United Kingdom, 3 Oxford Journal of Legal Studies 

253 (1983) (Oct 17, 2020, 7:57 PM) https://www.jstor.org/stable/764236  
13 Id. 
14 Id. 
15 Id. 
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enactment of the Administrative Procedures Act of 1946. The said act mandates that the agency 

making the rules must put out of general notice of the contents in the Federal Register16 of the 

proposed rules and must invite comments on it from the public. The concerned or interested 

parties must be provided with an opportunity of being heard. This opportunity of being heard 

may involve the submission of written statements followed by an oral presentation. Upon the 

creation of the rules, they must be notified in the Federal Register at least 30 days prior to them 

becoming operational and applicable.  

In the United States a classification known as ‘non-delegated subordinate legislation’ exists17. 

These are rules and regulations that lack the force of law. In the case of such non-delegated 

subordinate legislation there is no need to follow the aforementioned procedure. However, this 

exception under the said Act does not extend to the publications of the rules in the Federal 

Register. Section 553 also provides and exception to the procedure in case of procedural rules, 

as well as in cases where the following of such a procedure is impracticable, unnecessary, or 

is against to public interest18. 

The Courts in America have performed the role of breathing life into the barebones of the 

Administrative Procedures Act. The decision in Wagner Electric Co. v. Volpe19 made it 

mandatory for the agency to fairly provide the substance of the final rule in the notice that it 

issues prior to the framing of the rules. Further, it is also mandatory for the agency to release 

any factual information that arises at a later stage of enquiry during the rule making process20 

and also make public its research methodology and leave it open for criticisms21 from the 

general public. The decision in Chamber of Commerce of US v OSIHA22 also made sure that 

the exceptions to the procedure laid down by the act are construed narrowly. In Mobil Oil 

Company v FPC23 helped in leaving room for judicial review of the process of delegated 

legislations. The process of judicial review and the judicial attitude has been dealt with in the 

next section. 

(C) Judicial Attitude towards Delegated Legislations in the United States 

As seen in the earlier section, the Supreme Court of the United States wasn’t very keen on 

permitting the use of delegated legislations. The Court made its position unambiguously clear 

                                                      
16 Administrative Procedure Act, Pub.L. 79–404, 60 Stat. 237, § 553 (c) (1946) 
17 Asimov, supra note 10 
18 Id. 
19 Wagner Electric Co. v. Volpe, 466 F 2d 1013 (3rd Cir. 1972) 
20 United States v. Nova Scotia Food Products Corp, 568 F 2d 240 (2nd Cir. 1977) 
21 Portland Cement Association v. Ruckelshaus, 486 F 2d 375 (DC Cir. 1973) 
22 United States v. OSIHA, 636 F 2d 464 (DC Cir. 198o) 
23 Mobil Oil Company v. FPC, 483 F 2d 1238 (DC Cir. 1973) 
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in the cases of Clarke24 and Sawyer25, wherein it was stated that it is only the Congress that can 

make legislations. However the Supreme Court of the United States could not turn a blind eye 

towards the need and efficacy of delegated legislations26, especially post the New Deal era 

where the judiciary and the executive were in a clash which led to confusion in policy 

implementation27. The Supreme Court strived to achieve a balance between the two conflicting 

forces of “the doctrine of separation of powers that barred delegated legislations and the need 

for delegated legislations due to the exigencies of the modern government”28. 

A lot many cases pertaining to delegated legislation in the United States arose from the National 

Industrial Recovery Act or NIRA29. This Act authorised the President to approve codes of fair 

competition. As the Act dealt with a multitude of industries, codes were produced by the 

hundreds and governed various areas such as minimum wages, regulation of child labour etc30. 

One of the most important cases in the judicial history of America with regard to delegated 

legislations is that of Panama Refining Company v. Ryan31 popularly known as the Hot Oil 

case. This case arose out of the President’s power under NIRA to restrict inter-state or foreign 

trade in oil. The Supreme Court relying on Clarke32 in a majority opinion penned by Chief 

Justice Hughes struck down this delegation of legislative powers to the President. However, 

Justice Cardozo in his dissenting opinion upheld the temporary and limited powers of the 

President to legislate. He also cited examples from the past wherein the Supreme Court had not 

interfered with delegated legislations. He examined how, the President was allowed to raise or 

lower tariff duties so as to equalize the difference between the cost of production at home and 

abroad in 1922 and how in 1897 the Secretary for Agriculture had been empowered to make 

rules and regulations for forest reservations33. Based on these examples Justice Cardozo was 

of the opinion that that “the separation of powers between the executive and Congress is not a 

doctrinaire concept to be made use of with a pedantic rigour.”34 

Despite the case not delivering a verdict in favour of delegated legislation, it was instrumental 

in establishing the test of standards and subjects. In the Hot Oil case the Congress defined the 

subject but not the standards, which gave the President wide and sweeping powers. However 

                                                      
24 Clarke, 143 US 649 (1892) at 692 
25 Sawyer, 343 US 579 (1952) 
26 Report of the Attorney General, supra note 9 
27 Carr, supra note 8 
28 Report of the Attorney General, supra note 9 
29 Carr, supra note 8 
30 Id. 
31 Panama Refining Company v. Ryan, 293 US 388 (1934) 
32 Field (n4) 
33 Carr, supra note 8 
34 Ryan, 293 US 388 (1934) 
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in the case of A.L.A Schechter Poultry Corporation v. United States35 even Justice Cardozo 

was part of the bench that unanimously struck down section 3 of the Act that allowed the 

President to even impose punishments while ensuring fair competition. Justice Cardozo 

described this action as unfettered discretion and as “delegation running riot”. 

But post these decisions; there was a marked change in judicial attitude36. Such as the decision 

of upholding the powers granted to the Federal Communications Committee to license 

broadcasting stations under the Communications Act37. Despite the delegated legislations 

being accused of being vague and ambiguous, the powers were upheld on the grounds of 

“public interest, convenience or necessity”. The Supreme Court also upheld the powers 

conferred on the Price Administrator to equitably and fairly fix the maximum price of sale on 

certain goods under the Emergency Price Control Act, in the case of Yakus v. United States38. 

Herein, the Court found that the delegated legislation in question passed the subject and 

standards test.  

Another landmark judgment from America was the case of Mistretta v. United States39. 

Scholars who have studied the American system believe that the doctrine of non-delegation 

effectively ended with this case. Here the US Sentencing Commission was given sweeping 

powers under the Sentencing Reforms Avt. The petitioner challenged the Act on the grounds 

that the commission could even decide what offences deserved leniency and which did not. 

Conceding to the petitioner’s contention, the Supreme Court did say that the commission had 

been empowered significantly, but they saw no problems with the Congress delegating 

functions that required expertise to an expert body.  

Therefore, it is safe to say that the strict adherence to the doctrine of separation of powers which 

was the hallmark of the American Legal system has been significantly diluted now. The 

exigencies of the modern government have created the right kind of atmosphere for delegated 

legislations to also exist. The Judiciary, erstwhile staunch opponents of the practice of 

delegation in America, have significantly warmed up to the idea of delegated legislations. As 

Bernard Schwartz pointed out, “pragmatic considerations have prevailed over theoretical 

objections”40. 

                                                      
35 A.L.A Schechter Poultry Corporation v. United States, 295 US 495 (1935) 
36 Takwani, supra note 1, 76 
37 National Broadcasting Corporation v. United States, 319 US 190 (1943) 
38 Yakus v. United States, 321 US 414 (1943) 
39 Mistretta v. United States ,488 US 361 (1988) 
40 Bernard Schwartz, An Introduction to America Administrative Law 47 (1984), as seen in Takwani supra note 

1, 78 
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III. DELEGATED LEGISLATION IN THE UNITED KINGDOM 

(A) Constitutional validity of Delegated Legislations in the UK 

The Supremacy of the Parliament is an established principle in the United Kingdom. The 

Parliament is empowered to enact legislations. However, because of this very principle of 

Parliamentary supremacy, there is no bar on the delegation of this function41. Up until the 19th 

century it wouldn’t have been uncommon for a citizen of the UK to be ignorant of the existence 

of the State in any areas outside of the post office or the police42; however the 19th century saw 

a marked increase in the use of delegated legislations in England. The two World Wars and its 

fallout almost covered the first half of the 20th century in its entirety and one of the striking 

results of this period was the increased use of delegated legislations. This was necessitated by 

the increased presence of the State in the housing, health, education, employment, and such 

other sectors where its presence was otherwise not very visible. This increased presence 

required an empowered executive that could expeditiously act in times of emergency.  

Although delegated legislations came to be justified in principle, the traditional view was one 

where it was viewed with suspicion. The excessive use of this tool which was seen in the 19th 

and early 20th centuries lead to Lord Chief Justice Hewart’s scathing attack on the practice in 

his work tilted “The New Despotism”. He went so far as to suggest that the excessive delegation 

of legislative powers was part of a plot hatched by the bureaucracy to acquire arbitrary power43. 

A result of this diatribe of Lord Hewart’s was the Constitution of the Committee on Ministers’ 

Powers in the year 1929 alternatively known as the Donoughmore Committee. The Committee 

submitted its report in 1932, and this report is widely regarded as the document that largely 

legitimised and sanctified the use of delegated legislations. The report of this Committee stated 

the various problems that are associated with delegated legislations and it also addressed the 

issue raised by Lord Hewart wherein excessive delegation may result in bureaucratic 

arbitrariness. But, the same report also assuaged concerns about how its abuse might cause a 

breakdown of the rule of law and separation of powers by laying down mechanisms for 

safeguards that would prevent its abuse and act as checks and balances. The Statutory 

Instruments Act, 1946 to a significant extent and the Crown Proceedings Act, 1947 to a lesser 

extent were products of this report, and their passage were seen as the Parliament’s acceptance 

of the recommendations made in the report44. It is now universally acknowledged that 

                                                      
41 S.A. De Smith, Delegated Legislation in England, 2 The Western Political Quarterly 514 (1949), 

https://www.jstor.org/stable/442972 (last visited Oct 17, 2020) 
42 Report of Committee on Minister’s Powers cited in Takwani supra note 1, 74 
43 de Smith, supra note 39 
44 Takwani supra note 1, 10 
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delegated legislation is bound to remain an important feature of English politics45. 

(B) Safeguards 

One of the most important safeguards that in built into the system in the United Kingdom, is 

the practice of laying the delegated or subordinate legislation before the Parliament by the 

concerned Minister. In most case the Parliament sets the limits for the boundaries for the 

delegate to operate within. Further, the Parliament may also withdraw the assent that it has 

given to the delegate in cases where there seems to be an abuse or misuse of the power46. 

The Rules Publication Act, 1893, in section 1 incorporated a mandate of having the proposed 

rules to be published in the London Gazette at least forty days prior to them being made. This 

facilitated the right of the people concerned to intervene and have their version heard. This was 

very similar to the practice prevailing in the United States that we have seen in the part above. 

The Donoughmore Committee recommended an expansion of the scope of this section. 

However, the Statutory Instruments Act, which repealed the Rules Publication Act did not 

provide for an alternative to section 1. This has led to a haphazard and discretionary practice 

of publication and tabling of the subordinate legislation. Some statues do contain within their 

fold a mandatory publication requirement, while many don’t47. 

These are some of the safeguards that are practiced in England. Although just as it was in 

America, Britain also had a history wherein delegated legislations were viewed with suspicion 

and were accused of being evil. But unlike in the US, this was a product of the use, and 

excessive reliance on delegated legislations. Subsequent to the Donoughmore Committee and 

its recommendations, the use of delegated legislations has found a newfound acceptance within 

the British society. This is so because of the greater control that the Parliament exercises over 

such legislations. 

IV. DELEGATED LEGISLATION IN INDIA 

The development of subordinate or delegated legislations maybe split into two distinct time 

periods in India. These are the pre-constitutional and the post-constitutional periods. As India 

credits a large portion of its legal history with Britain due to our colonial past, the positions of 

both jurisdictions on the matter of delegated legislations have also been comparably similar. 

However, the unbridled supremacy of the Parliament is not a feature in India as it is in the 

United Kingdom and this significant departure leads to some differences. The legality of 

                                                      
45 de Smith supra note 39 
46 de Smith supra note 39 
47 Id. 
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delegated legislations in India has developed largely through addressed in the sections that 

follow. 

(A) Position in British India and Position Prior to the Constitution 

One of the earliest instances of the validity of the delegated legislations in were questioned in 

India was in the case of Empress v. Burah and Book Singh48. In this case a certain act withdrew 

the jurisdiction of civil and criminal cases from applying to the Garo Hills. A provision of the 

Act also empowered the Lieutenant Governor to extend the provisions pertaining to Khasi, 

Naga, and Jaintia Hills to apply to the Garo Hills. A notification by the Lt. Governor, extending 

certain provisions of this Act not applicable to the Garo Hills initially, resulted in the 

respondents being sentenced to death for a murder that they had committed. The Calcutta High 

Court found that the Imperial parliament had already delegated its functions to the Indian 

Legislature and therefore any sub-delegation to the any authority was impressible. The Privy 

Council however upheld the provisions of the Act and the impugned notification because they 

concluded that the Indian Legislature was not performing functions delegated to it by the 

Imperial Parliament, but was performing functions that were inherent to it by its very 

existence49. Irrespective of the final judgement of the Calcutta High Court, it must be noted 

that the only reason why the High Court refused to validate the notification was because it 

considered the act of the Lt. Governor to be one of sub-delegation. The court did not consider 

delegated legislations itself to be impressible, it merely felt that delegation in India was not 

possible because the legislature in India was already a delegate of the British parliament. With 

the Privy Council clarifying the position with this regard, Burah judgement paved way for 

delegated legislations to take root in India. 

In Jatindra Nath Gupta v. Province of Bihar50, the Federal Court struck down a provision and 

an order under the provision that allowed the provincial government to extend the applicability 

of an act made by the legislature. This was struck down stating that determination of 

applicability of a provision is the essential function of the legislature and that it cannot be 

delegated. Further extending the applicability of an Act beyond its prescribed time would 

amount to re-enactment, which was again an essential legislative function. However, Justice 

Fazl Ali dissented and stated that the extension of validity and applicability was not re-

enactment51.This dissent of Justice Fazl Ali’s has since gone on to be upheld as the correct 

                                                      
48 Empress v. Burah and Book Singh, ILR (1877) 3 Cal. 63 
49 R v Burah, (1878) 5 IA 193-194 
50 Jatindra Nath Gupta v. Province of Bihar, AIR 1949 FC 175 
51 Id at 194. 
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provision of law by the Supreme Court in later judgements52. 

(B) Development in the Post Constitutional Period 

With the coming into of the Indian Constitution in 1950, the positions of delegated legislations 

received Constitutional validity. This was because of the definition of “law” that was provided 

in Article 1353. Article 13 provides and inclusive definition to the term and envisages within 

the definition of law inter alia; orders, bye-laws, rules, regulations, and notifications. These 

legislative or statutory instruments are all merely different forms of delegated legislations. 

The first time the judiciary was called into action to test the constitutional validity of delegated 

legislations in post-constitutional India was in the year 1951, in the case of re Delhi Laws Act54. 

As the name suggest, the judgement was a product of a presidential reference made to the 

Supreme Court under Article 143 of the Constitution. Each of the seven judges on the bench 

presented their own judgements, however, they all agreed on the fact that delegated legislations 

were permissible insofar as the said subordinate legislation did not exceed prescribed 

constitutional and legislative limits. So, in this case wherein the executive was given powers 

to modify and repeal certain acts with respect to some prescribed areas, the majority of the 

judges felt that the modifications must not be such that it changes the legislative policy 

altogether. 

In Harishankar Bangla v. State of Madhya Pradesh55, sections 3 and 9 of the Essential Supplies 

(Temporary Powers) Act, 1946, was challenged. Section 3 allowed for the Central Government 

to issue orders to regulate and control the production, distribution, etc. of certain essential 

commodities. Section 6 of the Act, allowed for such an order to exist despite any other 

provisions or enactments existing contrary to the order. The Supreme Court recognised broad 

powers of delegation in its judgement in this case, wherein the court justified the existence of 

both these sections by stating that there was no excessive delegation. Further, the court did not 

feel that the provisions performed the function of repeal because section 6 merely allowed a 

route to bypass other legislations and neither did it expressly repeal any other provision nor did 

it allow for any such orders of repeal to be passed. Similarly, the Court also refused to strike 

down the power conferred on the executive under the Minimum Wages Act, 1948, to identify 

and include industries within Schedule. The Court stated that the legislative policy of ensuring 

                                                      
52 Sardar Inder Singh v. State of Rajasthan, AIR 1957 SC 510 
53 Article 13: Laws inconsistent with or in derogation of the Fundamental Rights – (1) all laws in force… 

(3)In this article, unless the context otherwise required, - 

(a) “law” includes any Ordinance, order, bye-law, rule, regulation, notification, custom or usage having in the 

territory of India the force of law; 
54 In re Delhi Laws Act, AIR 1951 SC 332 
55 Harishankar Bangla v. State of Madhya Pradesh, AIR 1954 SC 465 
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minimum wages was apparent in the said provisions and as a consequence there was no need 

to strike the Act down56. 

But in the judgement delivered by the Supreme Court in Hamdard Hawakhana, Section 3 of 

The Drugs and Magic Remedies (Objectionable Remedies) Act, 1954 was struck down. The 

impugned section did not provide any criteria, standards, or principles for the government to 

follow while exercising its power to add to the list of diseases for which advertisements were 

banned. Justice C.K. Takwani however, in his book Lectures on Administrative Law57, is in 

disagreement with the court over this judgement. He is of the belief that based on the judgement 

of the court in Edward Mills, the court should not have found anything objectionable in the 

impugned. He also cites the court in the case of Ramesh Birch v. Union of India58 where it was 

laid down that the legislature need not necessarily “dot all the i’s and cross all the t’s”. 

The judgement in the case of M.K. Papiah and Sons v. The Excise Commissioner59, was hailed 

by H.M. Seervai in his book Constitutional Law of India60, where he stated “after twenty-five 

years of wandering the maze of its own creation, the Supreme Court of India like the Supreme 

Court of the United States has come round to the view expressed by the Privy Council in 1878”. 

In Papiah61, Justice Mathew, writing for the unanimous three judge bench unequivocally stated 

that the procedure of laying the rules before the legislature and the power of the legislature to 

repeal the rules is sufficient control and that the rules become effective even before they are 

tabled before the legislature must be condoned bearing in mind exigencies of modern 

government. 

In 200462, the Supreme Court unambiguously put to rest any confusions pertaining to position 

of delegated legislations in India. The Court stated that under the Constitution the power to 

legislate lies with the legislature and this power cannot be delegated. However, once the 

legislature performs the essential legislative function, that involves laying down the legislative 

policy and its formulation as a binding rule of conduct, it is always open for the legislature to 

delegate its functions to the executive.  

Based on these judgements it is clear that delegated legislations are an acceptable mode of law 

making in India. We also understand that there are safeguards attached to this process of law 

                                                      
56 Edward Mills Co. Ltd. v. State of Ajmer, AIR 1955 SC 25 
57 Takwani, supra note 1, 82  
58 Ramesh Birch v. Union of India, AIR 1990 SC 560 
59 M.K. Papiah and Sons v. The Excise Commissioner, AIR 1975 SC 1007 
60 2, H. M. Seervai, Constitutional Law of India 1204-1205 (1976) 
61 Papiah, AIR 1975 SC 1007 
62 Madhya Pradesh High Court Bar Association v. Union of India, (2004) 11 SCC 766 
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making, which have been dealt with the section that follows. 

(C) Control and Safeguards 

Subordinate legislation can only be framed under a central or state Act if the said Act gives 

rule-making power to the government. However, certain functions and powers cannot be 

delegated to the government. These include framing the legislative policy, exceeding the scope 

of the delegating Act, retrospective effect of rules, etc. The control and safeguard mechanisms 

pertaining to delegated legislations may broadly be divided into three parts, i.e., parliamentary 

scrutiny and judicial scrutiny63. They have been dealt with it the subsections below. 

(D) Control by the Judiciary  

Judicial review of legislation has always been an essential feature of the Indian constitutional 

law.64 We have already seen in the above sections that the evolution of delegated legislations 

in India can largely be credited to the Judiciary. All the way from Burah65 in 1877 to Delhi 

Laws66 in 1951 to M.P. Bar Association67 in 2004, the courts have systematically tackled the 

issues that arise out of delegated legislations. Not only have they legitimised the use of 

delegated legislation and established its constitutionality, but they have also laid down 

standards and guidelines that may lead to their contravention.  

However just as enactments and statutes can be struck down after a process of judicial review, 

so can delegated legislations. The delegated legislations maybe struck down on the ground of 

it being substantively utra vires or procedurally ultra vires.  

A delegated legislation is said to be substantively ultra vires, when the delegated legislation 

goes beyond what the delegate is permitted to enact68. The eminent jurist V.N. Shukla, in his 

work on delegated legislations in India69 has laid down three broad categories under substantive 

ultra vires. They are: 

a) The enabling Act violating the Constitution.  

b) The subordinate legislation violating the Constitution; and 

                                                      
63 Parliamentary Scrutiny of Executive Rule Making Background Note for the Conference on Effective 

Legislatures, PRS Legislative Research, 

https://prsindia.org/sites/default/files/parliament_or_policy_pdfs/1370586704_Parliamentary Scrutiny of 

Executive Rule Making.pdf (last visited Oct 17, 2020) 
64 V. N. Shukla, Judicial Control Of Delegated Legislation In India , 1 Journal of the Indian Law Institute 357 

(1959), https://www.jstor.org/stable/43953794 (last visited Oct 17, 2020) 
65 R v Burah, (1878) 5 IA at 193-194 
66 Delhi Laws, AIR 1951 SC 332 
67 M.P. Bar Association, (2004) 11 SCC 766 
68 Takwani, supra note 1, 120 
69 Shukla, supra note 62 
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c) The subordinate legislation being ultra vires the delegating Act. 

Over and above these categories, Justice Takwani in his book Lectures on Administrative Law70 

has laid down a few more categories as follows; 

d) Parent Act delegates essential legislative functions; 

e) Delegated legislation is in violation of general law; 

f) Arbitrariness; 

g) Unreasonableness; 

h) Mala Fide; 

i) Sub-delegation; 

j) Delegated legislation excludes judicial review; and  

k) Delegated Legislation operates retrospectively71. 

The second broad classification upon which a delegated legislation maybe held to be invalid is 

on the ground of it being procedurally invalid. Procedural ultra vires maybe defined as a 

situation wherein the delegated legislation has failed to comply with the procedural 

requirements of the parent act or general law72. 

(E) Control by Legislature  

Although control of delegated legislations through judicial review is the more popular and 

effective mode of exercising control over executive law making powers, there is another 

mechanism wherein the legislature itself exercises control of subordinate legislations. This 

mode of control may either be done by tabling them before the Parliament or by having them 

examined by the scrutiny committees. 

India, unlike Britain and the United States does not have an overarching legislation governing 

rulemaking. Each statute that intends have rules, provides for a provision permitting the same. 

“According to the Manual of Parliamentary Procedure, the rules have to be laid in Parliament 

within 15 days from (a) the date of their publication in the Official Gazette if Parliament is in 

session; or (b) the date of the commencement of Parliament, if it is not in session”73. 

Each of the Houses of Parliament in India has a scrutiny committee on subordinate legislations. 

The Rajya Sabha Committee on Subordinate Legislation is constituted by rules 204 to 206 of 
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71 Id. 
72 Takwani, supra note 1, 154 
73 PRS Legislative, supra note 61 
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the Rules of Procedure and Conduct of Business in the Rajya Sabha74. Its counterpart in the 

Lok Sabha, has also been constituted by the Rules of Procedure and Conduct of Business in 

the Lok Sabha. The main purpose of the Committee is to oversee whether the power delegated 

by Parliament to the government is being properly exercised. The Rules of Procedure of both 

Houses define the scope of the Committee’s powers. These include examining whether (a) the 

rules are in accordance with the Constitution and the Act under which they have been drafted; 

(b) there has been an unusual delay in the publication of the rules; (c) there is a retrospective 

application of the rules; (d) they bar the jurisdiction of courts; and (e) they involve expenditure 

from the Consolidated Fund of India. After the Committee has submitted its report, the 

government is required to give its response. Based on this response, the Committee prepares 

an action taken report on the status of the implementation of its recommendations75.  

In 2011, The Committee on Subordinate Legislation presented its 21st Report on ‘the Non-

implementation of oft-repeated recommendations of the Committee on Subordinate 

Legislation’76. In the Report, the Committee emphasised the importance of its previous 

recommendations, gaps in their implementation and the role of the Ministry of Parliamentary 

Affairs in ensuring compliance with the Committee’s recommendations. Amongst a plethora 

of other complaints the report highlighted the failure of the Ministry of Parliamentary Affairs 

in performing its basic roles such as preparing Action Taken Reports and its general inability 

and disinterest to perform its roles as the nodal agency for subordinate legislations and their 

legislative control. The report also highlighted the inordinate delay between the enactment, the 

framing of rules, and their laying before the house. The report is supported by the fact that of 

the 4731 subordinate legislations that had been tabled in Parliament during the 15th Lok Sabha, 

40 rules and regulations, i.e., less than one per cent, have been examined by the Lok Sabha 

Committee on Subordinate Legislation77.  

As we can see despite the existence of provisions for legislative control to be exercised by the 

Parliament, it has largely remained docile and most of the control is exercised by the judiciary 

itself. 

V. COMPARISON AND CONCLUSION 

(A) Comparison 

                                                      
74 Rajya Sabha Practice and Procedure Series, Committee on Subordinate Legislations, February 2005 
75 PRS Legislative, supra note 61 
76Lok Sabha, Non-Implementation Of Oft-Repeated Recommendations Of Committee On Subordinate 
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Upon a bare perusal of the law pertaining to delegated legislations in the United States of 

America, the United Kingdom and India, it may appear that the position in India and the UK 

are very similar and the position in the US is vastly different. This is so because the United 

States is a strong adherent of the Doctrine of Separation of Powers. As a consequence it appears 

as if delegated legislations are impermissible in America. However, as we have seen in the 

section above, delegated legislations or rule-making has been recognised as a legitimate mode 

of law making in the United States too. 

In all three jurisdictions, we have seen that delegated legislations have become an integral part 

of the law making process. The exigencies of the modern government caused by the deep and 

pervasive presence of the government in the daily lives of its citizens have created a necessity 

for such executive rule-making powers to exist. 

The development of delegated legislations in India and the United States are particularly 

similarly because of the presence of judicial review as an instrument of control. Both 

jurisdictions do not confer unfettered power on their legislatures. The Apex Courts in both 

these countries exercise their power to review the laws that have been passed by the 

legislatures. This power has been extended to test the validity of executive acts, and laws made 

by the executives also fall within the purview of the power to review. In the United States the 

judiciary actively participated in laying the subject and standards test in the Hot Oil78 case 

which was liberalised as time passed and the requirements for a delegated legislation to pass 

the test was liberalised as time passed. Similarly in India the decision in Delhi Laws79 the 

Supreme Court laid down the test of prescribed constitutional and legislative limits. This later 

metamorphosed into the tests of essential legislative functions and legislative policy. However, 

there was a marked difference in the earliest decisions on the issue in both countries. In the 

decision is Burah80 the Calcutta High Court did not uphold the validity of the Lt. Governor’s 

order only because the bench felt that the functions performed by the Indian Legislature was 

already a delegated function and therefore sub-delegation to the executive was impermissible. 

This shows that the Calcutta High Court recognised the validity of delegated legislation. The 

position was clarified on appeal to the Privy Council81 which believed that the Indian 

Legislature was not a delegate of the imperial British Parliament and therefore the ground on 

which the Calcutta High Court struck down the order of the Lt. Governor became infructuous. 
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However in the decision in Field v Clarke82, the Supreme Court of the United States did not 

believe that the Congress had any authority to delegate its legislative functions at all. The Court 

there believed that the Constitution was unambiguous when it laid down the functions of the 

Congress, the Executive thorough the President, and the Judiciary. 

The position in England however was always clear and unambiguous. The sovereignty and 

supremacy of the Parliament are principles that etched into the legal psyche of the United 

Kingdom. Therefore there was little to no intervention by the courts. The power of the 

Parliament to delegate its law making powers to the Government or the Executive was always 

clear.  

A significant difference between the United Kingdom, India, and the United States also lies in 

the criticisms that were levelled against the use of delegated legislations as a tool of law 

making, and the responses to these criticisms. The unbridled and unfettered use of subordinate 

legislations to further the process of law making came under heavy scrutiny and criticisms from 

jurists. Lord Hewart’s scathing attack on the practice led to the constitution of the 

Donoughmore Committee, which eventually culminated in the enactment of the Statutory 

Instruments Act, 1946. Similarly in America, the Administrative Procedures Act, 1946, was 

the consequence of the report of the Attorney General’s Committee on Administrative 

Procedure. However, the committee herein was a product of the large number of cases filed 

against executive made rules which created a necessity to streamline the process. In India 

though there has never been a serious criticism of the practice of delegating law making 

functions to the executive. Probably as a consequence of this lack or criticism or due to the 

acceptance of the practice of each statute containing within itself a section pertaining to 

rulemaking functions of the government, India does not have an overarching legislation to 

govern and control delegated legislations. 

All three jurisdictions also require that the executive made laws are published. In England and 

America, the rules must be published before they are made effective and must provide an 

opportunity for objections to be raised. In India though, such a practice is absent. The 

publication requirement need only be met after its coming into force. The United Kingdom and 

India are also witness to a process of legislative control of subordinate legislations, wherein 

the executive made laws must be tabled before the respective Parliaments. Further, there also 

exist parliamentary scrutiny committees in both the countries that make suggestions and 

recommendations regarding delegated legislations.  
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VI. SUGGESTIONS AND CONCLUSION 

Delegated Legislations have become an integral part of the law making process in India, the 

United States, and the United Kingdom. There has been an exponential rise in the use of 

delegated legislations by the governments in all these countries and as a consequence the 

safeguards and controls have also substantially become stronger, despite the tests for the 

validity having been liberalised.  

The control mechanism governing delegated legislations has largely become exclusive to 

judicial review. The legislative control is largely left unexercised. This creates an unnecessary 

burden on the judiciary. There is no doubt that legislations and law making are the primary 

duty of the legislatures and the Parliament. Therefore, it is imperative that they perform their 

duty of scrutinising the products of the function that they have delegated. This duty must be 

performed despite judicial review.  

To conclude it may be said that delegated legislations are very important tool of law making. 

This tool and its usage have become imperative especially because of the expansion of the 

welfare state role that nations play now. When exercised with caution, while adhering to the 

standards for safeguards that have been laid down, it can be a blessing that aids and furthers 

the smooth functioning of the State. 

***** 


