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Emerging Trends in the IPR Regime 
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ABSTRACT 

The contribution of intellectual property to the economic and cultural development of a 

country is substantial. The granting of patent monopoly in consideration of the disclosure 

of invention enables competitors in the field to manufacture new products or improved 

products or effect improvements in the process of manufacture. This paper deals with the 

issues and facts of the traditional knowledge also the contribution of Intellectual Property 

Rights in economic growth. Most of the studies in the literature show that, in closed 

economies, enhancing the protection of IPR increases the expected duration of monopoly 

and the associated incentive to innovate. A large incentive to innovate enhances the growth 

rate. This paper also emphasizes the impact on intellectual property which is becoming a 

international in character. The enormous technological development of transport and 

communications has resulted in the globalization of trade and commerce. Intellectual 

Property can travel effortlessly from one country to another. The paper talks about ‘Piracy’ 

of intellectual property that has become international in character. The scope of 

intellectual property is expanding very fast and attempts are being made by persons who 

create ideas to seek protection under the umbrella of intellectual property rights. There are 

many similarities in the law relating to the different species of intellectual property in 

regard to the nature of the property, the mode of its acquisition, the nature of rights 

conferred, the commercial exploitation of those rights, the enforcement of those rights and 

the remedies available against infringement of those rights. 

Keyword: Intellectual Property, Patent, Final Sector, International System, Piracy, 

Developing Countries. 

 

I. INTRODUCTION 

The term “Intellectual Property” has come to be internationally recognised as covering patents, 

industrial designs, copyright, trade marks, know-how and confidential information. It cannot 

be doubted that patents, designs and copyright are the products of intellectual effort and 

creative activity in the field of applied arts or technology and fine arts.2 The scope of 

intellectual property is expanding very fast and attempts are being made by persons who create 

                                                      
1 Author is a student at LLOYD Law College, India. 
2 P. Narayan, Intellectual Property Law, (3rd ed. 2001). 
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new creative ideas to seek protection under the umbrella of intellectual property rights. 

Intellectual property rights are the rights given to persons over the creations of their minds. 

They usually give the creator an exclusive right over the use of his/her creation for a certain 

period of time.3 Intellectual property of whatever species is in nature intangible incorporate 

property. In each case it consists of a bundle of rights in relation to certain material object 

created by the owner.4 

Countries have laws to protect intellectual property for two main reasons. One is to give 

statutory expression to the moral and economic rights of creators in their creations and the 

rights of the public in access to those creations. The second is to promote, as a deliberate act 

of Government policy, creativity and the dissemination and application of its results and to 

encourage fair trading which would contribute to economic and social development. Generally 

speaking, intellectual property law aims at safeguarding creators and other producers of 

intellectual goods and services by granting them certain time-limited rights to control the use 

made of those productions. Those rights do not apply to the physical object in which the 

creation may be embodied but instead to the intellectual creation as such. Intellectual property 

is traditionally divided into two branches, “industrial property” and “copyright.”5 

Intellectual Property has seen numerous modifications. Different Intellectual Properties have 

come about to exist, which some would say is the impact of IP Maximalism and some would 

regard them as a matter of necessity of changing times, which reminds me of Victor Hugo, he 

spoke in a speech and I quote, “no power on earth can stop an idea whose time has come.” This 

is very well the era of IP evolution. Where software is expressly ousted from patent protection, 

CRIs come to their rescue. New types of intellectual property rights are on the rise, for example, 

Data Exclusivity, Orphan Drug Exclusivity, Standard Essential Patents etc. India lags behind 

in several of these emerging trends, partly because of the lack of legislature in several issues 

and partly because of its mixed priorities. Legal framework needs to substantiate these issues 

more coherently, while maintaining India’s pro public-benefit approach towards IP.6 IPR is 

prerequisite for better identification, planning, commercialization, rendering, and thereby 

protection of invention or creativity. Each industry should evolve its own IPR policies, 

management style, strategies, and so on depending on its area of specialty. Pharmaceutical 

industry currently has an evolving IPR strategy requiring a better focus and approach in the 

                                                      
3Available at https://www.wto.org/english/tratop_e/trips_e/intel1_e.htm#:~:text=Intellectual%20property%20ri 

ghts%20are%20the,a%20certain%20period%20of%20time. 
4 Dr. B.L. Wadhera, Laws Relating to Intellectual Property. 
5 Handbook on WIPO Intellectual Property, WIPO Publication, 2004 Available at  

https://www.wipo.int/edocs/pubdocs/en/intproperty/489/wipo_pub_489.pdf 
6 V K Anuja, Intellectual Property Rights in India, (2nd ed. 2015).  
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coming era. These legal rights confer an exclusive right to the inventor/creator or his assignee 

to fully utilize his invention/creation for a given period of time. It is very well settled that IP 

play a vital role in the modern economy. It has also been conclusively established that the 

intellectual labor associated with the innovation should be given due importance so that public 

good emanates from it. There has been a quantum jump in research and development (R&D) 

costs with an associated jump in investments required for putting a new technology in the 

market place.7 

II. BRIEF HISTORY 

The laws and administrative procedures relating to IPR have their roots in Europe. The trend 

of granting patents started in the fourteenth century. In comparison to other European countries, 

in some matters England was technologically advanced and used to attract artisans from 

elsewhere, on special terms. The first known copyrights appeared in Italy. Venice can be 

considered the cradle of IP system as most legal thinking in this area was done here; laws and 

systems were made here for the first time in the world, and other countries followed in due 

course.8 Patent act in India is more than 150 years old. The inaugural one is the 1856 Act, 

which is based on the British patent system and it has provided the patent term of 14 years 

followed by numerous acts and amendments.9 

TYPES OF INTELLECTUAL PROPERTIES AND THEIR DESCRIPTION 

Originally, only patent, trademarks, and industrial designs were protected as ‘Industrial 

Property’, but now the term ‘Intellectual Property’ has a much wider meaning. IPR enhances 

technology advancement in the following ways:10 

a) It provides a mechanism of handling infringement, piracy, and unauthorized use. 

b) It provides a pool of information to the general public since all forms of IP are published 

except in case of trade secrets. 

IP protection can be sought for a variety of intellectual efforts including 

  Patents 

 Industrial designs relates to features of any shape, configuration, surface pattern, 

composition of lines and colors applied to an article whether 2-D, e.g., textile, or 3-D, e.g.,  

                                                      
7New Delhi: Department of Science and Technology (DST), Government of India; 2002. Anonymous. Research 

and development statistics.  
8 Bainbridge DI. New York: Longman; 2002. Intellectual property.  
9 Singh R. Vol. 1. New Delhi: Universal Law Publishing Co. Pvt. Ltd; 2004. 
10 Id. 
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toothbrush.11 

 Trademarks relate to any mark, name, or logo under which trade is conducted for any 

product or service and by which the manufacturer or the service provider is identified. 

Trademarks can be bought, sold, and licensed. Trademark has no existence apart from the 

goodwill of the product or service it symbolizes.12 

  Copyright relates to expression of ideas in material form and includes literary, musical, 

dramatic, artistic, cinematography work, audio tapes, and computer software.13 

 Geographical indications are indications, which identify as good as originating in the 

territory of a country or a region or locality in that territory where a given quality, 

reputation, or other characteristic of the goods is essentially attributable to its geographical 

origin.14 

PATENTS 

A patent is awarded for an invention, which satisfies the criteria of global novelty, non-

obviousness, and industrial or commercial application. Patents can be granted for products and 

processes. As per the Indian Patent Act 1970, the term of a patent was 14 years from the date 

of filing except for processes for preparing drugs and food items for which the term was 7 years 

from the date of the filing or 5 years from the date of the patent, whichever is earlier. No product 

patents were granted for drugs and food items.15  A copyright generated in a member country 

of the Berne Convention is automatically protected in all the member countries, without any 

need for registration. India is a signatory to the Berne Convention and has a very good 

copyright legislation comparable to that of any country. However, the copyright will not be 

automatically available in countries that are not the members of the Berne Convention. 

Therefore, copyright  may not be considered a territorial right in the strict sense. Like any other 

property IPR can be transferred, sold, or gifted.16  

In a sense patents have assumed an international character. The increasing number of 

                                                      
11 New Delhi: Universal Law Publishing Co. Ltd; 2004. Anonymous. The Design Act. 2000 along with Design 

Rules 2001. 
12 New Delhi: Commercial Law Publisher (India) Pvt. Ltd; 2004. Anonymous. The Trademarks Act 1999 along 

with trade Marks Rules 2002.  
13  New Delhi: Commercial Law Publisher (India) Pvt. Ltd; 2005. Anonymous. The Copyright Act 1957 as 

amended up to 1999 along with Copyright Rules 1958 and International Copyright Order 1999. 
14 New Delhi: Universal Law Publishing Co. Ltd; 2004. Anonymous. The Geographical Indications of Goods 

(registration and protection) Act, 1999 along with Geographical Indications of Goods (registration and 

protection) Rules 2002.  
15 New Delhi: Commercial Law Publisher (India) Private Ltd; 2005. Anonymous. The Patents Act, 1970 as 

amended by Patents (amendment) Act 2005.  
16  New Delhi: Commercial Law Publisher (India) Pvt. Ltd; 2005. Anonymous. The Copyright Act 1957 as 

amended up to 1999 along with Copyright Rules 1958 and International Copyright Order 1999. 
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applications for patents from foreigners received in almost all countries is recognition of this 

fact. Attempts are being made from time to time by international associations for the protection 

of industrial property to introduce more and more uniformity and harmonisation among 

national patent systems. The International Convention for the Protection of Industrial Property 

(Paris Convention) and GATT and TRIPS agreements are examples of attempts at 

harmonisation of the law of patents and other forms of intellectual property.17 

III. IMPACT OF INTELLECTUAL PROPERTY 

The impact of IPR regimes on developing, or developed countries, is a complex task. A 

prerequisite for sustainable development in any country is the development of an indigenous 

scientific and technological capacity. This is necessary to allow countries to develop their own 

process of technological innovation, and to enable them to absorb effectively technologies 

developed abroad. Developing countries, taken as a whole, are net importers of technology, 

most of which is supplied by the developed countries. Organisations in developed countries 

own the overwhelming proportion of patent rights worldwide. Econometric models have been 

constructed to estimate what would be the global impact of applying the TRIPS agreement (i.e. 

globalising minimum standards for IP protection).18 

The extension of IPRs would tend to benefit the developed countries is not surprising and 

explains why pressure was applied by industry in developed countries for the adoption of 

TRIPS.  

But the calculations above only consider the cost side of the IPR equation for developing 

countries. If IPRs are to benefit developing countries that benefit will need to come through 

promoting invention and technological innovation, and thereby enhancing growth. At the 

country level, there appears to be little economic research on developing countries that directly 

links the IPR regime to domestic innovation and development. An approach common to 

Germany, and the East Asian countries (including China), was the introduction of easily 

obtained utility models, which combined a lower standard of inventiveness, with registration 

rather than examination, and a shorter protection period. 19 IP plays a key role in driving 

innovation and economic growth. The evidence shows that strong intellectual property rights 

protections are vitally important for both developed and developing countries 

alike. Developing countries can often do better by following a technology absorption or 

                                                      
17 Supra, note 1. 
18 Carlos M. Correa, “Intellectual Property Rights, the WTO and Developing Countries,” 4, (2000). 

Also: https://www.ip-watch.org/2018/06/20/myth-ip-incentives-nations-qa-carlos-correa/ 
19 Available at http://www.iprcommission.org/papers/pdfs/final_report/Ch1final.pdf 
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adoption strategy that seeks to help their enterprises catch up to the global frontier and best 

practice in application and use of already-existing technologies and production processes in 

their nations’ key industries. 

IV. INDIA AND IPR 

In the most recent times, India has been trying to establish itself as an Intellectual 

Property Rights (IPR) friendly nation in the world, by defining its standards as per the 

Global Intellectual Property norms. This has been clearly reflected in some of the latest 

developments and innovations in the laws related to Intellectual Property Rights in India. 

One such effort can be seen in the Indian government’s vision to set-up fully 

computerized Intellectual Property offices based on the United States Patent and 

Trademark Office model. The Government has recently approved the Patent Prosecution 

Highway Program which will ease and expedite the process of patent examination in 

India. Changes in the Manual of Patent Office Practice and Procedures have clarified and 

eased many filing  processes. Other developments in the IP regime include the Defence 

Research and Development Organisation (DRDO).20  

India has been a World Trade Organisation (WTO) member since 1995. WTO member nations 

must include some IP protection in their national laws.21 India is a member of the World Trade 

Organisation and committed to the Agreement on Trade Related Aspects of Intellectual 

Property. India is also a member of World Intellectual Property Organization, a body 

responsible for the promotion of the protection of IPRs throughout the world.22 The World 

Trade Organization's agreement on Trade-Related Aspects of Intellectual Property Rights set 

global minimum standards for the protection of intellectual property, substantially increasing 

and expanding intellectual property rights, and generated clear gains for the pharmaceutical 

industry and the developed world. The present review elaborates all aspects of Intellectual 

Property Rights in detail, along with their protection criteria.  

V. RECENT TRENDS OF IPR IN INDIA 
Besides to the recent developments, in order to bring progressive changes towards a free market 

society, rapid liberalization of international trade practices and demonstrating its commitments 

and contributions to the WTO under the Trade Related Intellectual Property Rights Agreement 

                                                      
20 Available 

at   www.ipindia.nic.in/writeraddata/Portal/Images/pdf/Revised_Guidelines_for_Examination_of_Computer-

related_Inventions_CRI.pdf 
21 Available at http://www.ipindia.nic.in 
22 Available at https://www.makeinindia.com/policy/intellectual-property-facts 
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(TRIPS), the Government of India undertook a series of steps, to conform India IP legislation 

to acceptable international standards. The regulations relating to all forms of IP have been 

amended or reissued in recent years, main.23 There are some of these developments in IP 

legislation in India: 

(A) Trademark Law brought at par with Interanatioanl practices 

To bring Indian trademarks law in line with international practices and to ensure 

implementation of India's commitments under the TRIPS Agreement, India replaced the Trade 

and Merchandise Marks Act, 1958, with the Trade Marks Act, 1999. The Trademarks 

(Amendments) Rules, 2014, the fee with respect to trademark filing has been increased in 

certain cases. The fee for an expedited examination have also been increased. Further, the Trade 

Marks Registry recently issued an Office Order little with respect to alterations that may be 

made to an application for trademark registration.  

(B) Protection to Geographical Indications provided 

India has enacted the Geographical Indications of  Goods (Registration and Protection) Act, 

1999 (the GIG Act). The GIG Act provides for registration and better protection of 

geographical indications relating to goods to help identify the place of origin of goods, quality, 

reputation and other distinctive characteristics of these goods. The GIG Act now helps in 

protecting unique Indian products linked to some geographical region of India, such as Basmati 

Rice, Darjeerling Tea, Alphonso Mangoes, Malabar Pepper, Cardamom and Hyderabad 

Grapes, which are all well known in the international market and abroad. 24 

(C) Copyright Law Modified 

The 2012 amendments in copyright law, which were made to make Indian copyright law 

compliant with the WIPO Copyright Treaty (WCT) and WIPO Performances and Phonograms 

Treaty, introduced technological protection measures, ensured that fair use survives in the 

digital era by providing special fair use provisions, made many author-friendly amendments, 

special provisions for disabled, amendments facilitating access to works and other amendments 

to streamline copyright administration.25  

(D) Patents Law more aligned with TRIPS 

Modifications in Indian patent laws have been made in accordance with TRIPS by widening 

                                                      
23 Supra, note 17. 
24 Graff G D, Intellectual Property Management in Health and Agricultural Innovation: A Handbook of best 

Practices, edited by A. Krattiger et. al. (MIHR, Oxford, UK, and PIPRA, Davis  and USA), 2007. 
25 Available at https://www.wipo.int/portal/en/index.html 
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the list of inventions not patentable, incorporating greater rights of the patentee, reversing the 

burden of proof in an infringement suit on process patents and creating a uniform period of 

patent protection of twenty years for all categories of invention. 26  

(E) Protection for Plant Varieties and Rights of Farmers established 

India, in giving effect to the provisions of the TRIPS Agreement, enacted the Protection of 

Plant Varieties and Farmers Rights Act, 2001, to provide for the establishment of an effective 

system for protection of plant varieties. The 2001 Act recognizes and protects the rights of 

farmers for their contributions made in conserving, improving and making available plant 

genetic resources for the development of new plant varieties. A variety that conforms to the 

criteria of novelty, distinctiveness, uniformity and stability is registrable under law. The 2001 

Act provides for a total eighteen years protection for trees and vines and fifteen years for other 

plants.  

VI. EMERGING NEW IPS 

SEPs and FRAND Licensing 

A patent that protects technology essential to a standard is called a standard-essential patent.27 

A standard is a document that sets out requirements for a specific item, material, component, 

system or service, or describes in detail a particular method or procedure.28 The concept of 

SEPs evolved in India when Ericson in 2011 objected to the importation of handsets by 

Kingtech Electronics (India), claiming that the handsets infringed several of their SEPs in AMR 

Codec (Adaptive Multi-Rate) technology.29 A Standard Essential Patent (SEP) is a patent that 

claims an invention that must be used to comply with a standard. Standards frequently make 

reference to technologies that are protected by patents. 

FRAND stands for fair, reasonable, and non-discriminatory. FRAND is about creating the right 

balance between the interests of users of the technology and that of the technology providers. 

Thus, at the time of negotiations, interest of both parties (i.e. the patent licensor and licensee)  

should be considered. The FRAND value should not be so high such that it makes the business 

of the implementer unsustainable, making it difficult or impossible for the technology provider 

to invest back in the R&D activities to come up with new technological developments.30 

                                                      
26 Available at  https://niti.gov.in/planningcommission.gov.in/docs/reports/sereport/ser/ser_alla.pdf 
27 Available at http://ec.europa.eu/competition/publications/cpb/2014/008_en.pdf 
28 Available at http://www.cencenelec.eu/standards/DefEN/Pages/default.aspx  
29 In re Telefonaktiebolaget lm Ericsson (publ) v. Intex Technologies (India) Limited I.A. No. 6735/2014 in 

CS(OS) No.1045/ 2014 
30 Layne-Farrar, Anne (2014) “Moving Past the SEP FRAND Obsession: Some Thoughts on the Economic 

Implications of Unilateral Commitments and the Complexities of Patent Licensing”, George Mason Law 
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Data Exclusivity 

Data Exclusivity is a transitional concept of protection of exclusive test data in the form of 

publicly undisclosed information which is in between the protection of the data in the form of 

trade secrets based on the principles of equity and good faith and the domain of patent 

protection which requires invention to be new, having an inventive step and capable of 

industrial application. Data Excluvisity (DE) or exclusivity of registration date is the period of non-

reliance and non-disclosure that is provided to new chemical entities, pharmaceutical 

compositions, and agrochemical registration data or test data.31 It is for a limited period of time 

when the drug regulatory authorities do not allow the test data of the originator to be used to 

register the generic version. Data exclusivity is an independent intellectual property right and 

should not be confused with the protection provided by other rights, especially patents.32  Data 

exclusivity provides the originator with rights to preclude third parties from relying on the data 

to obtain marketing approval for a specific period of time. However, it does not prevent third 

parties from generating their own data. 33 

Orphan Drug Excluvisity 

An orphan drug is a pharmaceutical agent that has been developed specifically to treat a rare 

medical condition. India currently has no regulations for orphan drug manufacturing or selling. 

Orphan Drug Exclusivity (ODE) refers to a sevenyear market exclusivity from competitors for 

that medicine specifically for the designated orphan use. The exclusivity does not preclude  

generic competition for non-orphan approved uses of that drug. Orphan exclusivity only rarely 

extends beyond the exclusivity derived from patent protection to delay competitive entry, and 

when orphan exclusivity does extend later, it is typically due to a very short period of protection 

or other market exclusivity protections.34 

VII. CONCLUSION 

It is obvious that management of IP and IPR is a multidimensional task and calls for many 

different programs and strategies which need to be aligned with national laws and international 

                                                      
Review, Vol. 21, No.4. 
31 Pugatch Meir Perez, Data Exclusivity: Implications for developing countries, Bridges, 9 (6-7) (2005) 21, 

www. ictsd.org. 
32 Available at  https://www.ip-watch.org/2016/11/06/indian-generic-pharma-warns-government-caving-us-

pressure-data-exclusivity/ 
33 Ludwig S R, The Medicine chest: Data exclusivity – A necessary form of intellectual property, Intellectual 

Property Today, August 2007, 7.  
34 IQVIA Institute for Human Data Science. Orphan Drugs in the United States: Growth Trends in Rare Disease 

Treatments. 2018 Oct. Available from: https://www.iqvia.com/institute/reports/orphan-drugs-in-the-

unitedstates-growth-trends-in-rare-disease-treatments. 
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treaties and conventions. It is no longer driven purely by a national perspective. IP and its 

associated rights are seriously influenced by the market needs, market response, cost involved 

in translating IP into commercial venture and so on. In other words, trade and commerce 

considerations are important and beneficial in the management of IPR. Different forms of IPR 

demand different treatment, handling, planning, and strategies and engagement of people with 

different domain knowledge such as science, engineering, medicines, law, finance, marketing, 

and economics. Each industry should evolve its own IP policies, management style, practices, 

strategies, etc. depending on its area of specialty. IPR influence in the current regime is much 

affected by its awareness and intellect nature. Further, people are still unaware about IPR and 

their advantages in taking rights for their intellectual property. In such cases, the government 

should promote the awareness of IPR in remote areas. 

***** 


