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ABSTRACT 

The object of writing this paper is to study and discuss the concept of environmental 

protection, which is an inseparable part of Indian constitution and the rise of 

environmental constitutionalism in India. The laws related to environmental protection 

and the active participation of judicial bodies in evolution of these laws is the centre of 

discussion or the central theme in the paper.  In view of the various constitutional 

provisions and other statutory provisions contained in various laws relating to 

environment protection, the Supreme Court has held that the essential feature of 

“sustainable development” such as the “precautionary principle” and the “polluter pays 

principle” are part of the environmental law of the country , these principles forms a part 

of environmental constitutionalism in India. At the end conclusion from the author’s 

perspective will also be given in the paper. 

Research methodology for the purpose of writing this paper is literature review. Books 

used for the purpose of research are Judicial handbook on Environmental 

constitutionalism by ‘James R. May’ and ‘Erin Daly’ published by United Nations 

Environment Programme, 2017 and The Constitution of India by P.M. Bakshi and 

Environmental Law by S.C. Shastri and articles available on the particular topic on 

internet were also useful. 

 

I. INTRODUCTION  
Environmental constitutionalism is a relatively recent phenomenon at the junction of 

constitutional law, Human rights, international law and environmental law, it inculcates the 

recognition that the environment is a proper subject for protection in the constitutional text 

and this protection is a granted to all human beings as the part of their fundamental rights.  

At the time when our constitution was drafted, it did not contain particular provisions on 

environment and even "Environment" did not discover a spot in the constitution; there were 

provisions which to an incredible degree had a direct bearing on the climate for example, 

improvement of public health3, an association of farming and animal cultivation on current 

 
1 Author is a LLM Student at Sharda University, India. 
2 Author is a LLM Student at Sharda University, India. 
3 Article 47 “The State shall regard the raising of the level of nutrition and the standard of living of its people 
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and logical lines4and security of common landmarks from spoliation, distortion5etc. 

Article 476 is considered to be more important, because it imposes a primary duty on the 

State to provide with improved health to public, healthy levels of nutrition and ultimately 

improved standard of living. Public health can be assured to the public only by offering the 

safe and protected environment to live in. This enabled the framers of our Constitution to be 

more conscious on the environmental concern. 

The then Prime Minister of India Mrs.  Indira Gandhi shown her deep concern about the 

degradation of environment and ecological imbalances globally at the Stockholm 

conference7. She drew the attention towards this problem of global concern by linking it to 

population and poverty. India was one of the signatories of Stockholm conference also known 

as magna carta of environmental law. To incorporate the principles of the treaty into our 

constitution 42nd amendment8 was made in year 1976 which   incorporated specially two 

Articles relating to protection and improvement of environment where in the Constitution of 

India obligates the “State” as well as “Citizens” to “Protect and Improve” the environment. 

II. ENVIRONMENTAL PROTECTION AND PREAMBLE OF THE CONSTITUTION 
The preamble9 of our Constitution provides that our country is based upon “Socialistic” 

pattern of society, where the State pays more attention towards the social problems than on 

individual problems. Environmental pollution which has emerged as one of the biggest social 

problems in present times is being regarded as a real problem affecting the society at large 

and hence the state is under an obligation to fulfill the basic purpose of socialism, that is, to 

provide decent standards of living to all, which can be possible from a pollution free 

 
and the improvement of public health as among its primary duties and, in particular, the State shall endeavor to 

bring about prohibition of the consumption except for medicinal purposes of intoxicating drinks and of drugs 

which are injurious to health”. 
4 Article 49 “It shall be the obligation of the State to protect every monument or place or object of artistic or 

historic interest, declared by or under law made by Parliament to be of national importance, from spoliation, 

disfigurement, destruction, removal, disposal or export, as the case may be”. 
5 Article 49 “It shall be the obligation of the State to protect every monument or place or object of artistic or 

historic interest, declared by or under law made by Parliament to be of national importance, from spoliation, 

disfigurement, destruction, removal, disposal or export, as the case may be”. 
6 Article 47, constitution of India, 1949 
7 Stockholm Conference on Human Environment, Stockholm Sweden, 1972, June 5-6 
8 42nd amendment to constitution of India made through 42nd  Amendment Act, 1976 
9 The Constitution of India 1949 Preamble: “We, The People of India, Having Solemnly Resolved to Constitute 

India into a Sovereign, Socialist, Secular, Democratic, Republic and To Secure to all its Citizens: Justice, Social, 

Economic and Political; Liberty of Thought, Expression, Belief, Faith and Worship; Equality of Status and of 

Opportunity; and to Promote among them all Fraternity Assuring the Dignity of the Individual and the Unity 

and Integrity of the Nation; In Our Constituent Assembly this Twenty Sixth Day of November 1949 , Do 

Hereby Adopt, Enact and Give to Ourselves this Constitution 
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environment10. 

The preamble further declares the great rights and freedoms which the people of India pledge 

to secure all citizens includes justice; social, economic and political. Justice within itself 

includes environmental justice. Although ‘environment’ does not find a place here, we can 

very well interpret this to include environmental justice. Environment as a subject matter has 

entered to our regular life in some such way that we cannot ignore deliberations on 

environmental matters once discussing about socio-economic or socio-political situation of 

the country11. 

The Preamble declares India to be a “Democratic Republic” as well. In a democratic 

structure, people have a right to participate in government policies. They have the right to 

know and access to information of government policies which is most important for the 

success of the environment policies12. 

III. INTERNATIONAL ENVIRONMENTAL AGREEMENTS AND INDIA’S OBLIGATIONS 
The object of International Environmental Agreements can be achieved effectively only when 

states become parties to them and when they perform the implementation of the terms 

including monitoring of compliance. 

India is a signatory in various international treaties/agreements which relates to regional as 

well as global environmental issues. India is under an obligation to include the contents and 

policies of International Conferences, treaties and agreements into its law of the land. Article 

51(c) provides that “the State shall endeavor to foster respect for international law and treaty 

obligations in the dealings of organized people with one another”.  

Article 25313 of the Constitution specifically empowers the Parliament “to make any law for 

the whole or any part of the territory of India for implementing any treaty, agreement or 

convention with any other country or countries or any decision made at any international 

conference, association or other body”. The subject matters over which the parliament can 

make laws are “participation in the international conferences, associations and other bodies 

and implementing of decisions made thereat”14 and “entering into treaties and agreements 

with foreign countries and implementing of treaties, agreements and conventions with foreign 

 
10 Dr.Sukanta K.Nanda, Environmental Law, 65 (Central Law Publication: Allahabad, 1st Edn., 2007). 
11 Supra note 6. 
12 P. S. Jaswal and Nishtha Jaswal, Environmental Law, 37 (Allahabad Law Agency: Haryana, 3rd Edn., 2009). 
13  Constitution of India, Article 253 
14 Entry No.13 of the Union List in the VII Schedule to the Constitution. 
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countries”15. In view of the broad language used in Article 253 as also in entries 13 and 14 in 

Union List, the parliament has very wide power of legislation including the subjects 

mentioned in the State List provided those issues are addressed at any international 

conferences, association or other body or it is the implementation of any international treaty, 

agreement or convention. The first consequence of the broad provisions on the environment 

protection in view of Article 253 read with Entries no. 13 and 14 of the Union List is that, the 

Parliament can pass any law on environment protection and the same cannot be questioned 

before the courts on the ground that the Parliament lacked legislative competence16 .  

Secondly, in India the Parliament has enacted the Air (Prevention and Control of Pollution) 

Act of 1981 and the Environment (Protection) Act of 1986 to fulfill its obligations. The 

Preamble of these acts provides ‘enacted to implement the decisions reached at the United 

Nations Conference on Human Environment held at Stockholm in 1972’. 

IV. ENVIRONMENTAL PROTECTION AND RIGHT TO LIFE 
Article 21 of the Constitution which reads as: “No person shall be deprived of his life or 

personal liberty except according to procedure established by Law”. The right to life 

guaranteed by Article 21 of the Constitution is basic human right and the concept of right to 

life and personal liberty has been transformed into positive rights by active judicial 

interpretation.  

A new era ushered in the post Maneka Gandhi17 period the concept of right to life witnessed 

new developments and new dimensions were added to the interpretation of fundamental 

rights embodied in Article 21. 

 For the first time, thus Supreme Court transformed these rights into positive rights and 

imposed an affirmative duty on the State to enforce it. This view of the Supreme Court was 

also reflected in Francis Carolie Mulhin v. Administrator Union Territory of Delhi18where 

Justice Bhagawati observed that “the right to life enshrined in Article 21 cannot be restricted 

to mere animal existence. Again the Apex Court in Chameli Singh v. State of UP19 held that 

the need for a decent and civilized life includes the right to food, water and a decent 

 
15 Entry No.14 of the Union List in the VII Schedule to the Constitution. 
16 Let us remember in India, the higher Judiciary, that is Supreme Court and High Courts have the power of 

judicial review under Article 32 and 226 respectively and they can strike down any Parliamentary legislation if 

it is enacted without any legislative competence. The Supreme Court has nullified five constitutional 

amendments which sought to diminish judicial power either directly or indirectly, Kesavananda Bharati v. State 

of Kerala AIR 1973 S.C 1461, 
17 Maneka Gandhi v. Union of India, AIR 1978 SC 597. 
18 AIR1981 SC 746. 
19 AIR 1996 SC 1051. 
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environment. “Encouraged by an atmosphere of freedom and articulation in the after math of 

the emergency, Supreme Court entered one of its most creative periods. Specially, the court 

fortified and expanded the fundamental rights enshrined in Part III of the Constitution. In the 

process, the boundaries of the Fundamental right to life and personal liberty guaranteed in 

Article 21 were expanded to include environmental protection20. 

V. RIGHT TO LIVE IN A HEALTHY ENVIRONMENT 
Article 21 guarantees the right to life, a life of dignity, to be lived in a proper environment, 

free of danger of disease and infection. It is an essential fact that there exists a close link 

between life and environment. Right to life would become meaningless if there is no healthy 

environment21 . The right to live in healthy environment as a part of Article 21 was evident 

from the case of Rural Litigation and Entitlement Kendra, Dehradun v. State of U.P.22 that 

the Rural Litigation and Entitlement Kendra, Dehradun and a group of citizens wrote to the 

Supreme Court against the progressive mining which denuded the Mussoori Hills of trees and 

forests cover and accelerated soil erosion resulting in landslides and blockage of underground 

water channels which fed many rivers and springs in the valley. The Court ordered the 

registry to treat this letter as writ petition under Article 32 of the Constitution. Initially the 

Court appointed an expert committee to advise the bench on technical issues. On the basis of 

the report of the committee, the Court ordered the closure of the lime- stone quarries. It is 

also stated that, the disturbance of ecology and pollution of water, air and environment by 

reason of quarrying operation definitely affects the life of the person and thus involves the 

violation of right to life and personal liberty under Article-21 of the Constitution. 

In M.C. Mehta v. Union of India23 the Supreme Court once again impliedly treated the right 

to live in pollution- free environment as a part of fundamental right to life under Article-21 of 

the Constitution. In M.C. Mehta v. Union of India24 where a group of tanneries doing 

business on the banks of the river of Ganga were alleged to be polluting the river. Justice 

K.N. Singh remarked: “We are conscious that closure of tanneries may bring unemployment, 

loss of revenue but life, health and ecology have greater importance to the people”. In 

T.Damodhar Rao v. S.O. Municipal Corporation, Hyderabad56 the A.P. High Court observed 

that: “It would be reasonable to hold that the enjoyment of life and its attainment and 

 
20 Shyam Divan and Armin Rosencranz, Environmental Law and Policy in India, 49 (Oxford University Press: 

New Delhi, 2nd Edn., 2003). 
21 P.S. Jaswal and Nishtha Jaswal, Environmental Law, 48 (Allahabad Law Agency: Haryana, 3rd Edn., 2009). 
22 AIR 1985 SC 652 (popularly known as Doon Valley Case) 
23 AIR 1988 SC 1037. 
24 Supra note 19 
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fulfilment guaranteed by Article 21 of the Constitution embraces the protection and 

preservation of nature’s gifts without which life cannot be enjoyed. There can be no reason 

why practice of violent extinguishment of life alone should be regarded as violative of Article 

21 of the Constitution. The slow poisoning by the polluted atmosphere caused by 

environmental pollution and spoliation should also be regarded as amounting to violation of 

article 21 of the Constitution”. 

VI. JUDICIAL ACTIVISM FOR PROTECTION OF ENVIRONMENT 
The Indian judiciary has always kept its mind open to bring about new dimensions in the 

decision-making process. Over time there has been an effort to bring about new provisions in 

law to fit the best to the environmental needs and to promote the protection of environment. 

Judicial Activism in India can be witnessed with reference to the review power of the 

Supreme Court under Article 32 and High Courts under Article 226 of the Constitution, 

particularly in public interest litigation cases. 

In simple words, public interest litigation means any public-spirited citizen can 

move/approach the Court for the public cause (in the interest of the public or public welfare) 

by filing a petition in the Supreme Court under Art. 32 of the Constitution; the High Court 

under Art. 226 of the Constitution; and under Sec. 133 Cr.P.C. before the court of Magistrate. 

before these provisions, the judiciary through different mediums has entertained complaints 

and concerns in the regard.  

In the famous Taj Mahal Case (M.C. Mehta V UOI 1986), ample of industries near Taj 

Trapezium Zone were using coke and coal as an industrial fuel. These industries were 

ordered to be relocated to an alternative site as provided under Agra Master Plan. The rights 

and duties of the workmen in the industries were also specified by the court following the 

principle of sustainable development. Considering the Taj Mahal not just as a tourist place, 

but also a cultural heritage, the Indian Judiciary took and active step to address the same. 

The Indian Courts have also formulated the following principles keeping in view the 

environmental needs. They are as follows: 

Precautionary principle: (a) The Indian Judiciary actively supports the Precautionary 

Principle. In the judicial pronouncement of Vellore Citizens Welfare Forum v UOI, 1996, 

the Court opined that sustainable development is the need of the hour. The court 

emphasized on the fact that there should be a balance between economic growth and 

protection of the environment. The Court rejected the traditional concept that ecology and 

https://www.ijlmh.com/
https://www.ijlmh.com/


290 International Journal of Law Management & Humanities [Vol. 3 Iss 6; 284] 

© 2020. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

development are opposed to each other. The Court also reviewed the development of the 

concept of sustainable development in the international sphere. (b) The Precautionary 

Principle was very comprehensively reviewed by the Apex Court in the case of AP 

Control Pollution Board vs. Prof M V Nayadu, 1999, The Court stated that it is better to 

gowrong in taking caution and prevent environmental harm rather than waiting for the 

issue to materialize into an irreversible problem. The Court opined that the Precautionary 

Principle was evolved because of lack of scientific certainty only, and the principle 

involves anticipating the harm the environment may suffer and act on the basis of that. 

Polluter pays principle:  The Oleum Gas Leak case (M.C. Mehta vs.Union of India) AIR 

1987 SC 1086, the Court laid down that an enterprise engaged in a hazardous or inherently 

dangerous industry which poses a potential threat to the health and safety of persons 

working in the factory and to those residing in the surrounding areas, owes an absolute and 

non-delegable duty to the community to ensure that no harm results to any one on account 

of hazardous or inherently dangerous nature of the activity which it has undertaken. The 

enterprise is absolutely liable to compensate for such harm and irrespective of all 

reasonable care taken on his account. The larger and more prosperous the enterprise, 

greater must be the amount of the compensation payable for the harm caused on account 

of an accident in the carrying on of the hazardous or inherently dangerous activity by the 

enterprise. 

The principle of public trust:  Another major principle accepted by the Supreme Court is 

the public trust doctrine for the protection of natural resource. This doctrine came up for 

consideration in the M.C. Mehta v.Kamal Nath (1997). Another major principle accepted 

by the Supreme Court is the public trust doctrine for the protection of natural resource. 

This doctrine came up for consideration in the M.C. Mehta v. Kamal Nath. A rather 

unusual situation had arisen in this case. The flow of the river Beas was deliberately 

diverted because it used to flood Span Motels in the Kulu Manali valley in which a 

prominent politician’s family had adirect interest. The motel was also allotted protected 

forestland by the State Government and had also encroached on protected forest land, 

which encroachment was subsequently regularized. The Supreme Court used the public 

trust doctrine in this case to restore the environment to its original condition. Briefly, this 

doctrine postulates that the public has a right to expect that certain lands and natural areas 

will retain their natural characteristics. Applying the public trust doctrine, the Supreme 

Court cancelled the lease of forest land granted in favour of Span Motels and the State 

Government was directed to take over the area and restore it to its original condition. The 
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motel was directed to pay compensation (damages for restitution ofthe environment and 

ecology of the area). It was also asked to show causewhy a pollution fine be not imposed. 

Inter-generational equity principle:  In several case the Indian judiciary recognized this 

principle clearly. In the case of State of Himachal Pradesh v. Ganesh Wood Products 

(1995), the court held that a state’s approval is contrary to public interest. More over court 

also held that maintenance and preservation of forest, natural resources etc for future 

generation is a duty on the part of governments as well as on the citizens based on the 

concept of sustainable development and inter-Generational equity principle. 

Absolute liability principle:  The concept of absolute liability evolved in India after the 

case of M.C Mehta vs Union of India (1987), famously known as Oleum Gas Leak case. 

This is one of the historic cases in the Indian Judiciary. The case of M.C Mehta is based 

on the principle of strict liability but with no exception were given and the individual is 

made absolutely liable for his acts. It is based under this principle that the defendant won’t 

be allowed to plead defense if he/she was at fault as it was laid down in Ryland vs Fletcher 

case. After the Bhopal gas leak case many people lost their lives and are suffering from 

some of the fatal diseases through the generation and because of this there was an urgent 

need to develop a rule under strict liability which had no exceptions available to the 

defendant to escape from the liability. 

Gotham Construction V. Amulya Krishna Ghosh (AIR 1968)-  which laid down a 

condition for industries in the residential areas. The Court held that these factories need o 

have proper equipment to cut down the noise or otherwise could not operate. The case 

addressed the issue of noise pollution by workshops/ factories setup in residential areas. 

VII. CONCLUSION 
Thus, it is evident that the Supreme Court is, at the present time, stretching the different legal 

provisions for environmental protection. In this way, the judiciary tries to fill in the gaps 

where there is laciness of the legislation. These new innovations and developments in India 

by the judicial activism open the numerous approaches to help the country. In India, the 

courts are extremely cognizant and cautious about the special nature of environmental rights, 

considering that the loss of natural resources. However, there is a little more that can be done 

by the courts about Public Awareness, Regular Inspection and Environmental Education. 

***** 
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