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ABSTRACT 

The Earth is what we all have in common. Harmony cannot be realized if there is no respect 

for human beings and our mother Earth. In the modern era, every nation is competing to 

become the super power. The understanding of development is mostly economic, and 

measured in capitalist terms. However, the happiness index, quality of living, and the flora, 

fauna of the region is an equally important aspect of development today. This is where 

environment and development go hand in hand. A healthy environment becomes an 

indicator of healthy progress. Environmental Impact Assessment or EIA is the process or 

study which predicts the effect of a proposed industrial/infrastructural project on the 

environment. It prevents the proposed activity/project from being approved without proper 

oversight or taking adverse consequences into account. EIA has evolved from just studying 

the impacts on natural environment to integrate social and medical impacts as well. 

Diversity is strength, not a weakness. The Indian expedition with Environmental Impact 

Assessment began with enactment of first full legislative mandatory requirements for EIA 

contained in The Environmental Impact Assessment Notification, 1994. The MoEF 

(Ministry of Environment and Forest) notified new EIA legislation in September 2006 

which superseded the previous notification to cover its lacunas. However, unlike the EIA 

Notification of 1994, the new legislation put the onus of clearing projects on the state 

government depending on the size/capacity of the project. The draft notification of 2020 is 

the outcome of the Central Government’s power to make the Environment Clearance 

process more transparent with dilution of the process to adapt the dynamic environment. 

Keywords: Environment Impact Assessment (1994 -2020), procedure, implementation and 

growth analysis and comparison between 2006 and 2020 notification.   

“Earth provides enough to satisfy every man's needs, but not every man's greed.” 

― Mahatma Gandhi. 

 

                                                      
1Advocate, Ms. Deepali Puri Additional Advocate General Punjab, Punjab and Haryana High Court, 

Chandigarh,India. 
2Author is a Student of University Institute of Legal Studies, Panjab University, Chandigarh, India. 
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I. INTRODUCTION 

We, humans have come a long way from the innovation of a wheel to high speed metros and 

airplanes. The reach to another corner of the earth has become a reality because of the human 

nature to explore and innovate. A progressive nation in this 21st century is incomplete without 

innovative minds and novel thinking. In this competitive era every nation wants to develop  

and utilise its potential resources fully. But such development is incomplete and will be shot 

lived if it is detrimental to its surroundings. Irreparable damage to the environment cannot be 

justified cost for such economic developments. Therefore both healthy environment and 

economic development should go simultaneously keeping in mind the needs for the future 

generation. In other words, to attain sustainable development should be key goal of every 

nation. Considering the above scenario a tool called “Environment Impact Assessment”(EIA) 

has been recognised internationally which help in strategic decision making by a country.  

UNEP( United Nations Environment Programme) defines Environmental Impact Assessment 

(EIA) as “a tool used to identify the environmental, social and economic impacts of a project 

prior to decision-making. It aims to predict environmental impacts at an early stage in project 

planning and design, find ways and means to reduce adverse impacts, shape projects to suit 

the local environment and present the predictions and options to decision-makers.”.3 

Principle 17 of the Rio Declaration on Environment and Development 1992 recognises the role 

of EIA: “Environmental impact assessment, as a national instrument, shall be undertaken for 

44 proposed activities that are likely to have a significant adverse impact on the environment 

and are subject to a decision of a competent national authority.”4 

II. FOUNDATION OF EIA  

The advent of rapid industrialisation and urbanisation had adverse impact on the environment. 

With the conclusion of Second World War, the concern for good quality of life amid increased 

pollution brought realisation among the peer groups and future investors. This awakening 

pressurised the concerned authorities to formulate a method that will help to strike a balance 

between economy and environment. Thus National Environment Policy Act, 19705 in USA 

marked the birth of ENVIRONMENT IMPACT ASSESSMENT. Initially this tool was 

                                                      
3Convention on Biological Diversity, What is Impact Assessment,( July, 23,2020, 10:40 AM ), 

https://www.cbd.int/impact/whatis.shtml  
4 Rio Declaration on Environment and Development 1992(July 23, 2020 1:00 PM), 

https://www.jus.uio.no/lm/environmental.development.rio.declaration.1992/portrait.a4.pdf 
5 National Environment Policy Act 1970,(July, 25, 2020, 10:05 AM) https://www.epa.gov/nepa/what-national-

environmental-policy-act 
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adopted by few high income countries like Australia, New Zealand and Canada. At 

international level, World Bank formalised EIA for process to be undertaken by its borrowers. 

United Nations is another organisation who has appreciated this policy in its  various 

conventions like Stockholm (1972), UN Convention on climate change and Biological 

Diversity (1992). In nut shell,  currently all developed countries has inculcated EIA in its 

legislation for decision making in every field whereas there are still some developing  countries 

where law makers  are struggling to acknowledge this successful policy due to restrains like 

finance, education and awareness.  

III. ENVIRONMENT IMPACT ASSESSMENT: INDIAN PRESPECTIVE   

The growth of Environment Impact Assessment (EIA) in India can be studied in three main 

phases: 

- EIA Notification, 1994 

- EIA Notification, 2006 

- Draft EIA Notification, 2020  

(A) EIA NOTIFICATION, 1994 :  

In India for the first time EIA was conducted in the year 1977-78 to  evaluate of River Valley 

Projects and later it was extended to mining, Industries, thermal power, port and harbors, 

atomic power, rail and road highways, bridges airport and communications, etc. The 

notification of 1994 brought a significant change in the functioning of Government including 

private sectors for environmental activities. The Central Government directed that on and from 

the date of publication of this notification in the Official Gazette, expansion or modernization 

of any activity (if pollution load is to exceed the existing one, or new project listed in Schedule 

I to this notification), it shall not be undertaken in any part of India unless it has been accorded 

environmental clearance by the Central Government in accordance with the procedure 

hereinafter specified in this notification. The Central government exercised the power vested 

under the Environment (Protection) Act, 1986. Public hearing was included, for the first time, 

as an essential requirement for  for clearing large projects (UNEP, 2003). The EIA provision 

was hence made a mandatory requirement under the Environment Protection Act, 1986 with 

the following four objectives: 

- forecast the environmental impact of projects proposed  

- Discover methods to mitigate adverse impacts; 

- Formulate  the projects to suit local environment; 
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- Present the predictions and alternatives to the decision-makers. 

The notification provided the procedure to obtain Environmental Clearance (EC) for such 

projects, and also provided for the only element of public participation that there is in the entire 

process, as such public input is critical, among other things, for example, to ensure that the 

sustenance of local people in the project area are not at stake.   

Some of the key amendments to this notification are discussed as follows: 

• Amendment on 10th April, 1997: The process of public hearing was introduced as part 

of the environmental clearance process and the SPCBs were assigned to carry out public 

hearing to get the views and concerns of the affected community and interested parties for the 

proposed project. It was also entrusted with forming an committee to ensure fair representation 

in the public hearing process. 6 

• Amendment on 13th June, 2002: This amendment eased out process by exempting many 

industries from the EIA process or from the entire environment clearance process on the basis 

of level of investment and their potential impact. It exempted pipeline and highway projects 

from preparing the EIA report, but they need to conduct public hearings in all the districts 

through which the pipeline or highway passes. A number of projects were granted full 

exemption if the investment was less than Rs 100 crore for new projects and less than Rs. 50 

crore for expansion/modernization projects. It is pertinent to mention that majority of industries 

exempted had a very high social and environmental impact even if the investment was less than 

Rs 100 crore. For instance, in case of Hydel power projects, irrespective of the investment, 

there will be social impacts due to displacement. No EIA was required for modernization 

projects in irrigation sector if additional command area was less than 10,000 hectares or project 

cost was less than Rs. 100 crore.7 

• Amendment on 7th May 2003: The notification was amended to expand the lists of 

activities involving risk or hazard. In this list, river valley projects including hydel power 

projects, major irrigation projects and their combination including flood control project except 

projects relating to improvement work including widening and strengthening of existing canals 

with land acquisition up to a maximum of 20 metres, (both sides put together) along the existing 

alignments, provided such canals does not pass through ecologically sensitive areas such as 

national parks, sanctuaries, tiger reserves and reserve forests.8 

                                                      
6 Session 13, National Legal Policy and Framework, (July, 25, 2020, 6:00 PM),http://awsassets.wwfindia.org/ 
7 Supra 4. 
8 Ibid.  
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• Amendment on 4th August 2003: Any project sited in a critically polluted area, within a 

radius of 15 kilometers of the boundary of reserved forests, ecologically sensitive areas, which 

include national parks, sanctuaries, biosphere reserves; and any State, had to acquire prior 

environmental clearance from the Central Government.9 

• Amendment on September 2003: Site clearance was made mandatory for green field 

airport, petrochemical complexes and refineries. No public hearing was required for offshore 

exploration activities, beyond 10 km from the nearest habitation, village boundary, goothans 

and ecologically sensitive areas such as, mangroves (with a minimum area of 1,000 sq.m), 

corals, coral reefs, national parks, marine parks, sanctuaries, reserve forests and breeding and 

spawning grounds of fish and other marine life. 10 

• Amendment on 7th July, 2004: It made EIA mandatory for construction and industrial 

estate. 

• Amendment on 4th July 2005: The projects related to expansion or modernization of 

nuclear power and related project, river valley project, ports, harbors and airports, thermal 

power plants and mining projects with a lease area of more than 5 hectares could be taken up 

without prior environmental clearance. The Central Government in the Ministry of 

Environment and Forests may, depending upon each case, in public interest, relax the 

prerequisite of obtaining prior environmental clearance and may, after satisfying itself, grant 

temporary working permission on receipt of application in the prescribed format for a period 

not exceeding two years, during which the proponent shall obtain the requisite environmental 

clearance as per the procedure laid down in the notification. The grant of temporary working 

permission would not necessarily imply that the environmental clearance would be granted for 

the said project.11 

It is suggested that the above mentioned amendments have voted for prejudiced view of MoEF 

towards industries. This criterion of exempting projects on the basis of investment limits had 

established an escape-gate for various projects for which there was a necessity to effectively 

check their impact on environment. To illustrate, until 2002, projects above Rs 50 crores 

needed clearance but this was amended to Rs 100 crores. The Mahadayi Diversion Scheme in 

the ecologically sensitive Western Ghats region is a good example to this. The Karnataka State 

Government proposed to build two earthen dams on the Bhandura & the Kalasa Nalas (streams) 

of the Mahadai to divert water to the east flowing Malaprabha. Both these projects, had the 

                                                      
9 Ibid  
10 Ibid  
11 Supra 4 
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combined cost over Rs. 90 crores, which would have made it necessary to obtain environment 

clearance had the amendment not occurred. As the dams were shown as two independent 

projects, it bypassed the environment clearance procedure merely on the basis of an investment 

limit. 

There was a wide spread belief that the EIA notification,1994 along with its subsequent 

amendments was not able to address all the concerns and had several loopholes. The EIA 

movement in India has been severely disfigured by the consistent amendments over the years 

affecting the clarity of this tool among the law abiders. It has become a formality rather than 

an obligatory measure to preserve the environment. The experience with these assessments has 

been far from satisfactory. EIA has been conducted in an incomplete and inadequate manner 

where the projects were granted permission, despite criticism and protests at large.  

(B) EIA NOTIFICATION, 2006 : 

MoEF introduced the EIA 2006 notification as an consequence  of the recommendations of the 

Govindarajan Committee on 14th September, 2006. The objective of this notification was to 

address the limitations in the old EIA Notification (1994). Various modifications were made 

taking into account the feedback from diverse stakeholders. It was constituted to examine the 

procedures for investment approvals and project implementation. The aim of the notification 

was to curb the delay in projects caused by the environment clearance and that the cumbersome 

procedures are modified. 12 

One major change effected by the 2006 EIA regulation was an increase in the number of 

projects requiring environmental clearance. Apart from this, the notification engaged states in 

granting clearance for projects mentioned in Schedule I, and mandated the formation of a state-

level appraisal committee (SEAC), the recommendations of which were to be considered 

before granting approval. The responsibility of conducting public hearings was given to the 

pollution control boards instead of the proponents of the project. 

In the Samarth Trust Case13, the Delhi high court had considered EIAs “a part of participatory 

justice in which the voice is given to the voiceless and it is like a jan sunwai, where the 

community is the jury.” The 2006 Notification  aimed at  bringing in more number of projects 

within the purview of the environmental clearance process. As a result, a revised list of projects 

and activities has been redrawn that requires prior environmental clearance. There is no 

                                                      
12 Environment Impact Assessment Notification, 2006, Ministry of environment and forest, (July 24, 11:35 AM), 

http://www.environmentwb.gov.in/pdf/EIA%20Notification,%202006.pdf 
13 Samarth Trust and Anothers v. Union Of India and others, Writ Petition (Civil) No. 9317 of 2009 on 28 May, 

2010 ( July 26, 2020, 5:40 PM), https://indiankanoon.org/doc/192020890/ 
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categorization of projects requiring EIA based on investment. The size or capacity of the 

project is the determining factor for the clearance to be received by the central or state 

government. Decentralization power to the State Government is the major point of difference 

in the EIA Notification 2006. 

Environment Impact Assessment Notification of 2006 has decentralized the environmental 

clearance projects by categorizing the developmental projects in two categories, i.e., Category 

A (national level appraisal) and Category B (state level appraisal). 

- Category A projects are appraised at national level by Impact Assessment Agency 

(IAA) and the Expert Appraisal Committee (EAC) and Category B projects are 

apprised at state level. 

- State Level Environment Impact Assessment Authority (SEIAA) and State Level 

Expert Appraisal Committee (SEAC) are constituted to provide clearance to 

Category B process. 

After 2006 Amendment the EIA cycle comprises of four stages i.e. screening, scoping, public 

hearing and appraisal. Categories A projects require mandatory environmental clearance 

and thus they do not undergo the screening process. Category B projects undergo screening 

process and they are classified into two types. 

 Category B1 projects (Mandatorily requires EIA). 

 Category B2 projects (Do not require EIA). 

Earlier all the projects under schedule 1 went to the Central Government for environmental 

clearance. However, as per the 2006 notification, significant number of projects will go to the 

state for clearance depending on its size/capacity/area. For this, the notification has made a 

provision to form an expert panel, the Environment Appraisal Committees (SEAC) at the State 

level. In reality, however, the 2006 notification failed to strengthen the public consultation 

process – which is one of the key stages in an EIA. 

1. SHORTCOMINGS OF THE EIA 2006 NOTIFICATION: 

The notification has failed to mention if there would be some sort of monitoring of state level 

projects by the central government. Like the 1994 notification, the 2006 notification also 

provided for the EIA to be conducted at the end of the environmental clearance process – and 

thus gave very little scope for the public to take an active role in the different stages of the 

process. For instance in 2016, the Union government started the Char Dham highway project 
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in Uttarakhand. The project  aims to improve road connectivity to four Hindu pilgrimage sites 

in the Himalayas – Gangotri, Yamunotri, Badrinath and Kedarnath. It has time and again been 

argued that the project was sanctioned without a proper EIA even though the highways are 

located in eco-sensitive zones and the government escaped environmental assessment, thanks 

to the lacunas in the EIA notification. In 2017, the Union environment ministry provided a 

safeguard for project proponents who had not obtained mandatory environment clearance and 

wished to seek post facto clearance. This notification was, however, struck down by the Madras 

high court citing the EIA notification of 2006 and the Environmental Protection Act. 14But the 

2006 notification was criticized for diluting the process – by including a provision stating that 

if the situation is not conducive to conducting public consultation, then the EIA could be 

forgone. In reality, however, the 2006 notification failed to strengthen the public consultation 

process – which is one of the key stages in an EIA. 

(C) DRAFT EIA NOTIFICATION, 2020: (NOT IMPLEMENTED YET) 

Under Section 3 of the Environment Protection Act, 1986 the central government has the 

authority to take necessary measures with the aim to protect and improve the quality of 

environment. The Draft Notification, 2020 is the outcome of the exercise of the aforesaid power 

by the Central Government with the objective to make the environment clearance process more 

transparent and expedient by digitalising the process, further delegations, rationalisation, 

standardization of the process etc. The draft in question will supersede notification of 2006 in 

addition to all subsequent amendments till date. 

1. SOME KEY NOTES OF THE NOTIFICATION 2020:  

 On a positive note, the Draft EIA notification begins with the definition clause which 

includes various terms incidental to the procedure. Such an extensive definition will clearly aid 

the law abiders to understand the policy alleviating ambiguity which was omitted in the 

previous notifications. The definition of EIA as provided by Clause (3)(23) the notification is:  

“Environment Impact Assessment (hereinafter referred to as ‘EIA’) Report” is the document 

prepared by the Project Proponent through an ACO for the proposed project based on the 

Terms of Reference prescribed by the Regulatory Authority and as per the generic structure 

given in the Appendix-X of this notification;  

a. “Draft EIA Report” is the EIA Report prepared for the purpose of Public 

                                                      
14Amit Kumar, Environment Ministry’s Draft EIA Notification pushes ‘Investment at any cost’,  Science the wire, 

(July 28, 2020, 4:05 PM ), https://science.thewire.in/environment/environment-ministry-draft-environment-

impact-assessment-notification-investment-any-cost/ 
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Consultation or in accordance with the directions of the Regulatory Authority;  

b. “Final EIA Report” is the EIA Report prepared, after public consultation, 

including mitigation measures duly addressing the concerns raised by the public, time 

bound action plan, budgetary provision for the commitments made therein by the project 

proponent, for the purpose of appraisal;”15 

 The notification of 2020 has kept the categorisation of the projects as envisaged by the 

previous notification into Category A, Category B1 and Category B2 on the basis of their social 

and economic impact keeping in mind its impact on environment simultaneously. The EIA 

Notification 2020, including its listed exemptions, does not disclose the reason for exemption 

and operate against the basic tenets of administrative law, which requires exceptions to be 

culled out based on reasonable reasons. The new construction projects up to 1,50,000 sq m are 

not required to go through detailed scrutiny by and expert committee whereas earlier this limit 

was upto 20,000 sq m. While exempting the solar projects from the EIA’s ambit, the 

government has disregarded the best institutional practices as well as created ground for 

possible differences between projects. The solar projects has been funded by World Bank in 

India, insist on an effective EIA as a prerequisite. The Rewa Solar Park in Madhya Pradesh 

inaugurated by the Prime Minister Narender Modi is funded by the World Bank which was 

commissioned after a comprehensive EIA. The EIA report revealed that it had adverse impact 

on the drainage system and recommended measures to mitigate the problem. The World Bank 

including other multilateral international development banks is expected to insist for an EIA 

even if this draft notification is implemented. Hence, exemption list as discussed above is 

reducing the scope of EIA.  

 AFFECT ON PUBLIC HEARING: The time for the response by the public affected by the 

project proposed has also been reduced from 30 days to 20 days as per Appendix I16 of the new 

notification. This reduction is in contradiction with the directions in 2000 of the Gujarat high 

court in Centre for Social Justice v. Union of India,17 when it insisted on a minimum of 30 

                                                      
15 Draft Environment Impact Assessment Notification , 2020, Ministry of Environment and Forest of India (July 

29, 2020, 7:07 PM) , http://environmentclearance.nic.in/writereaddata/Draft_EIA_2020.pdf  
16“APPENDIX I:  (7) Time period for completion of public hearing: 

 7.1 The time period for different activities relating to conduct of public hearing shall be as follows: (i) Finalization 

of the date, time and exact venue for the conduct of public hearing within ten days of the date of receipt of 

application; (ii) Advertise the details of public hearing in one major National Daily and one Regional vernacular 

Daily or Official State Language in another five days from the date of consent of presiding officer. (iii) Notice 

period of twenty days shall be provided to the public for furnishing their responses; (iv) The SPCB or UTPCC 

concerned shall sent the public hearing proceedings to the concerned Regulatory Authority within five days of the 

completion of the public hearing.” , Supra 13 
17 Centre for Social Justice v. Union of India,AIR 2000 Guj 71 
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days for public hearing. The forest dwellers or villagers or otherwise are mostly affected by 

such projects and they do not have access to information and technology. In a developing 

country like India, it is difficult for the public to put forward their objections or opinions amid 

lack of awareness and education. The shortening of the time for public consultation will have 

adverse affect on the people of the country. Public hearing is one of the core values of EIA to 

fulfil its objective of bringing integrity and harmony in the surroundings we live in. It is 

suggested that such changes will have negative influence on the goal of sustainable 

development.  

Moreover , the projects falling under the Category B2 are fully exempted from public hearing. 

These projects includes up to 25 megawatts hydroelectric power generation, not more than 5 

hectares of mining of minor minerals lease area , dump mining of major minerals (excavation 

or handling of dump or overburden or waste material), 10,000 to 20,000  hectares of culturable  

command area for irrigation, small and medium enterprises etc.18 To sum up modernisation or 

irrigation projects, all building constructions and area development projects, expansion or 

widening of national highways, all projects concerning national defence and security, are 

included in the list. This draft will strengthen discretionary power of government while limiting 

public participation in protecting the environment. The EIA notification, 2020 exempting such 

massive construction projects under category B2 as a consequence the controversial Central 

Vista project will not have to undergo public scrutiny. The lack of effective environmental 

assessment of an area which according to the Delhi Pollution Control Committee has 

contribution of 30% of air pollution is beyond legal justification. 

Public hearing constitutes a fundamental factor of EIA report recognised under Principle 10 of 

the Rio Declaration which is read as follows: “Environmental issues are best handled with the 

participation of all concerned citizens, at the relevant level. At the national level, each 

individual shall have appropriate access to information concerning the environment that is 

held by public authorities, including information on hazardous materials and activities in their 

communities, and the opportunity to participate in decision-making processes. States shall 

facilitate and encourage public awareness and participation by making information widely 

available. Effective access to judicial and administrative proceedings, including redress and 

remedy, shall be provided.” 19 

The state practice on public participation has undergone quick revolution. Initially adopted 

through non binding declarations such as Agenda 21 and the Rio Declaration, the idea found 

                                                      
18Supra 13  
19 Supra 2 
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specific expression in a number of environmental conventions. At the International level, the 

issue of public participation in EIA has been discussed in detail in the Convention on 

Environmental Impact Assessment in a Transboundary Context (“Espoo Convention”). In 

Costa Rica v Nicaragua20, the procedure has been highlighted as an exemplary standard for 

the process to be followed when conducting an EIA by Justice Dalbeer Bhandari. Keeping in 

mind the two decades of remarkable judicial interventions in the field of environmental impact 

assessment to make it consistent  with the international developments, the EIA notification of 

2020 is a regressive step back. 

The role and importance of involvement of  public has been emphasised by the judiciary 

in Orissa Mining Corporation Ltd. v. MOEF 21(Vedanta Case) where it was held  that the 

gram sabha would have to be considered before the MOEF grants environmental approvals for 

developmental projects involving rights of individuals and communities in scheduled areas. 

 EX POST FACTO CLEARANCE ROUTE:  The foremost amendment which will distress 

the earlier governance of EIA by the concerned authority is the application of the new EIA 

notification 2020 on the ongoing or completed project for which EIA clearance was never 

sought or granted and the construction of the project took place anyway. In other words, the 

aforesaid projects will be awarded ex post facto clearance who had started the project violating 

the norms. Hence the draft pr proposes a permanent means for industries infringing the 2006 

norms by creating an opportunity for post-facto approvals. The Para 23 of Supreme Court 

judgment passed on 01.04.2020  in the case of Almebic pharmaceuticals limited v.  Rohit 

Prajapati and others 22 by Justice Y. Chandrachud and Justice Ajay Rastogi  is appropriate to 

comprehend subject  in hand :  

“The reason why a retrospective EC or an ex post facto clearance is alien to environmental 

jurisprudence is that before the issuance of an EC, the statutory notification warrants a careful 

application of mind, besides a study into the likely consequences of a proposed activity on the 

environment. An EC can be issued only after various stages of the decision-making process 

have been completed. The requirements such as conducting a public hearing, screening, 

scoping and appraisal are components of the decision-making process which ensure that the 

likely impacts of the industrial activity or the expansion of an existing industrial activity are 

considered in the decision-making calculus. Allowing for an ex post facto clearance would 

                                                      
20Costa Rica v Nicaragua, [2013] ICJ Rep 354,://www.icj-cij.org/files/case-related/152/18860.pdf 
21 Orissa Mining Corporation Ltd. v. MOEF, (2013) 6 SCC 476 
22 Almebic Pharmaceuticals Limited v. Rohit Prajapati and others order on 1. Apr.2020, Supreme Court 

https://main.sci.gov.in/supremecourt/2016/2562/256220160150121582Judgement_01-Apr-2020.pdf 
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essentially condone the operation of industrial activities without the grant of an EC. In the 

absence of an EC, there would be no conditions that would safeguard the environment. 

Moreover, if the EC was to be ultimately refused, irreparable harm would have been caused to 

the environment. In either view of the matter, environment law cannot countenance the notion 

of an ex post facto clearance. This would be contrary to both the precautionary principle as 

well as the need for sustainable development.” 

This is catastrophic because we already have various projects that are running without EIA 

clearances. For instance the LG Polymer Plant in Vishakhapatnam, where the styrene gas leak 

happened on May 7,202023. It exposed that the plant had been running for over two decades 

without clearances.  

A similar episode was reported on May 27, 2020 where due to poor compliance of environment 

norms, the natural gas of Oil India Limited in eastern Assam’s Tinsukia district had a blowout 

and burst into flames on June 9, 2020 . This proved to be detrimental to the livelihoods in the 

region rich with biodiversity. The State Pollution Board, Assam, had reported that the oil plant 

had been operating for over 15 years without obtaining prior consent from the 

board. Consequently, the Pollution Board has also given closure notice to the company on June 

19,2020.24  

It is pertinent to mention that the ex post facto contradicts the environmental principles like 

precautionary principle and polluter pays principle. The importance of these doctrines has been 

emphasised by Supreme Court of India from time immemorial. In the case of Vellore Citizens’ 

Welfare Forum v. Union of India,25 popularly known as Tamil Nadu tanneries case is a 

suitable judgment to understand the significance of above mentioned doctrines to ensure 

sustainable development of the country.   

The Ministry has put reliance on the ‘polluter pays principle’ as one of the justifications for 

bringing violation projects under regulation. This principle in addition to other things talks 

about remedying the damage done by the one causing the pollution. However, such post facto 

approvals have also been considered as antithesis to ‘polluters pay principle’ as these propagate 

and legitimise pollute and pay principle.26 

                                                      
23 LG Polymers: Was negligence behind India's deadly gas leak? BBC NEWS (JULY 30,2020, 4:08 pm) 

https://www.bbc.com/news/world-asia-india-52723762  
24 Assam blowout: Pollution board gives closure notice to OIL, The Hindu News (July 30, 2020, 5:45 PM), 

https://www.thehindu.com/news/national/other-states/assam-blowout-pollution-board-gives-closure-notice-to-

oil/article31878907.ece 
25 Vellore Citizens’ welfare Forum, Union of India, (1995) 5 SCC 647  
26 Shibani Ghosh, Is the MoEFCC Encouraging Environmental Violations?, Centre for Policy research, Aug, 2016 
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 REDUCTION OF MONITORING PERIOD POST CLEARANCE: The process of EIA does 

not end with the grant of environment clearance by the concerned authorities. Therefore a 

follow up is necessary to ensure the compliance of the environmental norms by the people 

carrying out the project in hand. To monitor these project post the grant of environment 

clearance a half yearly compliance report was made mandatory by project management in 

respect of the stipulated prior environmental clearance terms and conditions in hard and soft 

copies to the regulatory authority concerned, on 1st June and 1st December of each calendar 

year by the 2006 notification.27 On the contrary, the frequency of these monitoring reports has 

been reduced by the EIA Notification 2020. In the proposed draft the project managers need to 

submit this report on yearly basis. The monitoring mechanism will not be effective because the 

compliance report will be filed by the project proponents themselves. 

These compliance reports act as a check and balance for the regulatory authorities and the 

project affected communities. The local affected may use these reports to draw attention to the 

instances of non-compliance before the administrative bodies. The  compliance reports also 

helps to evaluate the past-track record of the project in complying with prescribed EC 

conditions before granting EC for renewals or expansions. 

Another lacuna to the proposed compliance framework in the draft notification is the minimal 

fine and penalty imposed on non-compliant units. The project proponent often challenge the 

fines imposed in the court of law extending the actual payment of these fines for years; 

simultaneously the impacts from non-compliance stays or worsens in reality. 

Lastly, it provides that if projects are found to be non-compliant in submitting the compliance 

reports for three continuous years EC will be suspended. This is good step in the right direction 

but falls short in terms of implementing the precautionary principle of the environmental law. 

The effectiveness of this provision depends on the submission of these reports regularly. This 

will give a opportunity to both regulatory bodies and project affected communities to 

continuously monitor these projects. However the action taken as mentioned above after three 

years of continuous non-compliance may be an intrusion delayed in the process of 

environmental protection. 

The draft notification includes third party monitoring by the governmental institutions to 

supplement the monitoring efforts. The issues such as lack of regularity, clear and uniform 

protocols for monitoring  remain unaddressed. Moreover, how this will be actually 

                                                      
27 Clause 10 of the EIA notification,2006 (July 31, 2020 , 2:15 PM ), 

http://www.environmentwb.gov.in/pdf/EIA%20Notification,%202006.pdf 
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implemented is ambiguous because there is no information on what criterion these institutions 

will be selected and empanelled, their finance and what procedure they will follow. 

 VIOLATION CASES: Clause 22 of the EIA Notification 2020 provides for the dealing 

with the violation cases. It is Sub clause (1) of the said clause is as follows: “The cognizance 

of the violation shall be made on the:- 

 (a) suo moto application of the project proponent; or  

(b) reporting by any Government Authority; or  

(c) found during the appraisal by Appraisal Committee; or  

(d) found during the processing of application, if any, by the Regulatory Authority”28 

The penalties to be paid for violation of environmental norms when proved are provided 

by Sub Clause (8) and (9) of the above mentioned clause: 

“(8) On cognizance of violation through suo moto application, a late fee of Rs. 1,000/- per 

day in case of Category ‘B2’ projects; Rs. 2,000/- per day in case of Category ‘B1’ projects; 

and Rs. 5,000/- per day in case of Category ‘A’ projects shall be paid by the Project Proponent, 

at the time of application, calculated for a period of date of violation to date of application.  

(9) On cognizance of violation reporting by any Government Authority or found during the 

appraisal by Appraisal Committee or processing of application, if any, by the Regulatory 

Authority, a late fee of Rs. 2,000/- per day in case of Category ‘B2’ projects; Rs. 4,000/- per 

day in case of Category ‘B1’ projects; and Rs. 10,000/- per day in case of Category ‘A’ projects 

shall be paid by the Project Proponent, at the time of application, calculated for a period of 

date of violation to date of application.”29 

It is suggested that the penalties provided by the EIA notification 2020 are not in proportion to 

the damage such activities may cause to our environment and the local people. The hazardous 

and large scale projects not following the terms and conditions on which they were granted the 

environmental clearance can cause irreparable damage to the environment, its bio diversity and 

the localities. These large scale operations can easily ignore the violations by paying a small 

amount of their running business. Such penalties will not prove to be detrimental for these 

projects. Therefore such minimal penalties will create a lot of room for discrepancies. 

Another point to be noted is that this clause dealing with violation cases do not provides for 

any application by the public adversely affected by such malpractices or negligence of the 

                                                      
28Supra 14 
29 Ibid. 
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project proponents. This will reduce the scope of this provision. Hence many projects 

proponents may not come forward to file application for violation cases. Consequently such 

infringements will be ignored and may not be brought before the concerned authorities to take 

the necessary action. Therefore, public involvement is necessary so that they may raise their 

voices against these practices affecting their surroundings. In the long run, this provision may 

not be fully utilised as envisaged by the law makers. 

CURRENT STATUS OF THE DRAFT EIA NOTIFICATION, 2020: The Ministry of Environment, 

Forests and Climate Change (MoEFCC) released a new draft EIA Notification On 23rd March 

2020 and invited public comments on it within 60 days. However since this period for public 

comments and objections coincide with the national lockdown due to COVID 19 pandemic 

several environmental groups insisted for the comment period to be extended. The MoEFCC 

had extended the time for public comments till 30th June 2020. In Vikrant Tongad v Union 

of India30, Dehli High Court has further extended the period for  sending public comments till 

11th  August 2020.  

IV. COMPARISON AND ANALYSIS: 

BASIS EIA NOTIFICATION,2006 DRAFT EIA 

NOTIFICATION,2020 

Definition Clause No separate clause Includes a separate clause with 

60 definitions of different 

terminologies and concepts 

more clarity and in clearing the 

ambiguity 

Appraisal Committees 

and State or Union 

Territory regulatory 

authorities 

 Sector specific EAC to be 

constituted.  

 

 

 Consultation with the 

concerned State 

Government or Union 

 Not a mandatory provision. If 

the government finds it 

necessary, more than one 

EAC for a sector can be 

constituted. 

 State appraisal committees 

are to be constituted within a 

timeframe. In case State 

                                                      
30 Vikrant Tongad v. Union Of India W.P. (C) 3747/2020 & CM APPL. 1342/2020 (30.06 2020) can be accessed 

on https://elaw.org/system/files/attachments/publicresource/EIA%20Notification%20case%20Order.pdf 
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territory Administration 

necessary for 

establishment of State/ 

Union Territory appraisal 

committees. 

 

 

 No absolute power in case 

of delay. 

Government or Union 

Territory Administration fails 

to comply with the same, the 

Ministry has power to 

constitute an appraisal 

committee without any 

consultation. 

 Absolute power in case of 

delay. 

Technical Expert 

Committee (TEC) 

Not a part of the 2006 

Notification. 

It's a new clause that is 

introduced in the draft 

notification. Central 

Government will constitute this 

committee comprising 

maximum 10 members, which 

will undertake categorization or 

re-categorization of projects on 

scientific principles, including 

any streamlining of procedures 

and any other tasks assigned to 

the committee. It has a tenure of 

5 years and the members also 

have a time of visiting the sites. 

Public Consultation 

 

 PC has two components 

A)Public hearing (PH) at 

the site. B)Written 

responses from plausible 

stakeholders. 

 

 

 

 In addition to the two 

components of PC as per 

2006 notification, if need be, 

based on the nature of the 

project PC through any other 

appropriate mode can be 

recommended by the EAC or 

the Regulatory authority. 



1196 International Journal of Law Management & Humanities [Vol. 3 Iss 4; 1180] 

© 2020. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

 PC is to be completed by 

Category A and B1 projects 

with 8 exceptions. 

 

 

 

 

 

 

 

 

 Time for SPCB/PCC to 

forward proceedings of the 

PH- 45 days. 

 

 

 

 

 

 . In case the regulatory 

authority engages a public 

agency/authority to carry 

out, PH to be completed 45 

days. 

 Summary EIA report to be 

placed by the SPCB/PCC 

on the website- 7 days. 

 

 Projects of Category A and 

B1 which are new or are 

expansion or modernisation 

proposals with capacity 

increase of more than 50%., 

have they PCs undertaken. 

More than 20 

projectcategoriesgot their 

exemptions including off-

shore projects and linear 

projects etc. from PC process. 

 Reduction in time for 

SPCB/PCC to forward 

proceedings of the PH to 40 

days. Reduction in time to 40 

days  to complete PH In case 

of engagement of a public 

agency/authority by the 

regulating authority. 

 Reduction in time to 40 days  

to complete PH In case of 

engagement of a public 

agency/authority by the 

regulating authority. 

 Increase in time by 10 days 

for SPCB/PCC to place the 

summary EIA report on the 

website. 

 Time for SPCB/PCC to 

finalize date, time and venue 

of hearing has been increased 



1197 International Journal of Law Management & Humanities [Vol. 3 Iss 4; 1180] 

© 2020. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

 Time for SPCB/PCC to 

finalisation of date, time 

and venue of hearing-7 days 

from receipt of the draft 

EIA. 

 Minimum notice period to 

the public for their 

responses- 30 days. 

 PH could be presided over 

by District 

Magistrate/District 

Collector /Deputy 

commissioner or his or her 

representative not below the 

rank of Additional District 

Magistrate. 

to 10 days from receipt of the 

draft EIA. 

 Minimum notice to the public 

for their responses in reduced 

to 20 days. 

 PH could be presided over by 

District Magistrate/District 

Collector /Deputy 

commissioner or his or her 

representative not below the 

rank of Additional District 

Magistrate for Category A 

projects and Sub-Divisional 

Magistrate for Category B 

projects. 

Violation cases In 2017, amendment was 

made to the notification 

which provided that all such 

violation projects were given 

six month time period  to be 

appraised at the central level 

by the EAC to grant or refuse 

the environment clearance. 

Public consultation was not 

considered. It was further 

amended in 2018 to cover 

category ‘B’ projects with a 

speedy process. 

It allows for the ex post facto 

clearance i.e. any project can 

apply for EC at any time. Such 

cases can be reported by the 

project proponent himself or 

government and concerned 

authorities. No public 

involvement at this stage. 

Appraisal committee will 

decide the sustainability of such 

projects to grant or refuse EC. 

When Appraisal committee 

prescribes TOR, then public 

consultation will be held. It 

further provides for application 

fees, penalty in case of violation 

discovery and bank guarantee. 
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Post Approval 

Compliance and 

Monitory Mechanism  

Every project proponent has 

to submit mandatory half 

yearly post-EC compliance 

reports  on the 1st of June and 

the 1st of December, 

respectively. 

Every project proponent has to 

submit mandatory yearly post-

EC compliance reports on the 

30th of June. The Regulatory 

Authority may ask for said 

compliance reports at a more 

frequent interval if deemed 

necessary The penalty of non 

compliance of this provision is 

also mentioned ranging from 

minimal amount of ₹500  to ₹ 

2500.if such practice continues 

for 3 years, EC may be 

suspended. 

Dealing with Non 

Compliance Cases 

Not specifically mentioned in 

the Notification,2006. 

Specifically provides for the 

identification of non-

compliance either suo moto by 

the project proponent or by the 

reporting by any government 

authority. All such non-

compliances will go through 

transparent hearing at the State 

and Central Level for Category 

B and Category A projects 

respectively.  

The Schedule 

Categorising Projects 

for the EIA process 

Schedule includes 39 types of 

projects categorized as A or B 

based on the spatial extent of 

potential impacts and 

potential impacts on human 

health and natural and man-

made resources. No clearly 

bifurcation into category B 

Schedule includes 43 projects 

categorized into three 

categories; Category A, B1 and 

B2 based potential social and 

environmental impacts and 

spatial extent of these impacts.  
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project into B1 and B2 

categories but it was done at 

screening stage. 

However, the new schedule  has 

brought about many alteration  

in these categorisation limit to 

bring  more projects to be 

appraised at State level. Most of 

the micro, small, medium 

enterprises have been 

categorised as B2 which lays 

down an speedy process for 

EC/EP. 

 

In nutshell Environmental impact assessment must realize decision-making based on the 

inputted information including potentially important factors and it must be beneficial for both 

the proponent and the citizens. EIA rules must meet the requirements of the precautionary 

principle of avoiding harm, and intergenerational equity. Diluting the EIA process spells a path 

of no return. In the process, EIA far from serving as a bulwark for environmental justice came 

to be regarded as a mere inconvenience, as a bureaucratic exercise that promoters of a project 

had to simply navigate through. The draft environmental impact assessment 2020 is a brazen 

attempt to weaken critical checks and balances. Therefore, the EIA process if implemented 

rationally can be minimize the loss being caused to our environment. 

***** 


