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Exploring the concept of Dying Declaration 
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ABSTRACT 

Dying declaration is based on the maxim nemo moritus praesumitir mentire which means 

man will not meet his maker with a lie in his mouth. The principle is based on the theory 

that a dying man may not speak the untruth. A statement made is only converted in dying 

declaration when the victim/ declarant dies. If the declarant does not die, then the declarant 

can be used as a witness in the court against the accused. It is said that the dying 

declaration is only recorded on the presumption that the declarant is about to die. The 

declarant won’t lie just before dying. But if the declarant does not die then the statement 

can’t be admissible as dying declaration.  

This paper enlightens the basics of the concept of dying declaration, the essentials that 

helps one recognise a dying declaration, the relevancy of incomplete statements, 

evidentiary value of a dying declaration and its exceptions. This paper also provides 

suggestions on improving the laws pertaining to it.  

Keywords: Indian Evidence Act, Dying Declaration, deceased, statements 

 

I. INTRODUCTION 

In Section 32 (1) of Indian Evidence Act2 defines when the statement is made by the person as 

the cause of his death, or as any of the circumstances of the transaction which resulted in his 

loss of life, in cases in which the cause of that person’s death comes into question. Such 

statements made by the person are relevant whether the person who made them was alive or 

was not, at the time when they were made, under the expectation of death, and whatever may 

be the nature of the proceeding in which the cause of his death comes into question.  

The statement made by the deceased person will be treated as Evidence and Admissible in a 

Court of law. The reason behind this can be followed by Latin maxim Nemo Mariturus 

Presumuntur Mentri which means that Man Will Not Meet His Maker With Lying On His 

Mouth. More precisely in our Indian law, it is the fact that the dying man can never lie or truth 

 
1 Author is a student at KIIT School of Law, India. 
2 Section 32 (1) - When the statement is made by a person as to the cause of his death, or as to any of the 

circumstances of the transaction which resulted in his death, in cases in which the cause of that person's death 

comes into question. Such statements are relevant whether the person who made them was or was not, at the time 

when they were made, under expectation of death, and whatever may be the nature of the proceeding in which the 

cause of his death comes into question. 
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sits on the lips of dying man. Hence, the Dying Declaration is admissible and considered as 

evidence in court, and can be used as a weapon to punish the culprit.  

Dying declaration are accepted as an exception to traditional hearsay evidence. Generally 

hearsay evidence, not being direct evidence, is not admissible in the court of law. In a dying 

declaration, a dying person states about the cause of his sudden unnatural death. The last words 

uttered by the dying person about his death have been admitted to be relevant evidence, though 

the same cannot be cross-examined. This exception to the hearsay rule is to respect the urge of 

the dying person to get justice by being witness in his own trial even after his death.  

Dying declaration is based on the maxim nemo moritus praesumitir mentire which means man 

will not meet his maker with a lie in his mouth. The principle is based on the theory that a dying 

man may not speak the untruth. The fear of God, where one would face the eternal trial for the 

deeds committed on earth, never allows a man on is deathbed to speak a lie. The assumption 

of truth in the leterm mortem i.e., words said before death, though had its roots in religious and 

moral institutions, the adoption of the same the legal institutions raised criticism. The principles 

of evidence universally, accepted the relevancy of dying declaration as admissible.  

In many instances the divine retribution rationale underlying the acceptance of the reliability 

of dying declarations has been severely criticised. In People v Bartelini3, the Court held that:  

 If we look for the basis upon which rests this exception, we find it in the  assumption, born 

of experience, that the approach of death produces a state of  mind in which the 

utterances of the dying person are to be taken as a free of  ordinary motives to mis-state. The 

fact that the exception has as its basisonly  the assumption mentioned above means that 

extreme caution is required of the  trial court before a dying declaration is received in 

evidence.  

II. REQUIREMENTS OF DYING DECLARATION 

According to Section 32 (1) of Indian Evidence Act, the requirement of dying declaration is as 

follows:  

1. The statement made by the deceased may be oral or written. But in some cases it can be 

made with sign and gesture depends on the condition of the deceased  

2. The statement must be as:  

a) Cause of death- when the statement is made by the person as to the cause of his death  

 
3 285 NY 433 : 35 NE 2d 29 (1941) 
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or as to any of the circumstances of the transaction which was the reason for his death 

not cover all the incident which are not relevant in order to determine the cause  

b) Circumstances of the transaction- the statement made by the deceased is only related 

to the circumstances of the transaction will result in the death of the deceased, 

remoteness or having no nexus which can not be connected with the transaction have 

no value.  

c) Resulted in the death- the deceased statement should have the cause and circumstances 

that will clearly reason for his death or ultimately result in his death.  

In the case of Pakala Narain Swami v. Emperor Case4:  

The deceased was a man of about 40. He had been a peon in the dewan of Pithapur. Pakala 

Narain Swami, the accused, was married to one of the daughters of Dewan of Pithapur. After 

marriage Pakalana Narain Swami and his wife went to live at Berhampur about 250miles away 

from Pithapur. In the year of 1993, they came back to Pithapur and where they stayed with the 

dewan. They seemed at that time to have been in need of money, and during 1936 the wife of 

the accused borrowed money from the deceased at various times an amount of Rs. 3,000. On 

Saturday 18th March 1937, the deceased received a letter from the accused inviting him to 

come that day or the next day to Berhampur. The deceased left his house in order to go there 

and catch the train of Berhampur. He did not come back. On 23rd March 1937, the body of the 

deceased was found in steel trunk in the third class compartment at Puri. The body has been 

cut into seven portions. The body of the deceased was identified by his widow. The accused 

was tried and convicted for murder and was sentenced to death.  

During the trial, the widow of the deceased stated before the court that on the day her husband 

showed her a letter and said that he was going to Berhampur as the appellant’s wife had written 

to him to come and receive payment of his dues. The lordship of the privy council held that the 

statement related to the circumstances of the transaction which resulted in the death of the 

deceased so it was relevant. They also held that the statement made by the deceased that he 

was proceeding to the spot where he was killed or as to his reason for proceeding or that he 

was going to meet him would each of them be circumstances of the transaction. However, 

circumstances must have some proximate relation to the actual cause and must be related to 

the transaction which resulted in death. For instance, in case of prolonged poisoning, they may 

be related to date at the considerable distance from the date of the actual fatal date. It is not 

necessary that there should be a known transaction other than the death of the declarant has 

 
4 (1939) 41 BOMLR 428  
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ultimately been caused comes into question. In the present case the cause of death comes into 

question, the transaction is one in which the deceased was murdered on 21th march or22nd 

march, the statement that he was setting out the place where the accused lived and to meet a 

person, the wife of the accused, who lived together with the accused’s appears to be clear 

statement as of some transaction which resulted in his death.  

III. CAN THE IDENTIFICATION THROUGH DYING DECLARATION BE CONSIDERED 

AND MADE RELEVANT?  

One of the cardinal principles of law of evidence suggests that facts must always be proved by 

direct evidence. Section 60 of the Evidence Act, provides that oral evidence in all cases must 

be direct and that hearsay evidence is inadmissible due to its inaccurate and untrustworthy 

nature.  

However, necessitated by its extraordinary nature an exception is made for a Dying Declaration 

i.e. a statement of a person just before he died explaining the circumstances of his death. It is 

based on the maxim nemo mariturus presumuntur mentri i.e. a man will not meet his maker 

with lie on his mouth. Identification through a dying declaration is considered by courts and is 

undoubtedly relevant in ensuring justice is served5.  

This principle has been codified in Section 32 of Indian Evidence Act and as a result Statements 

made by a person as to the cause of his death or as any of the circumstances of the transaction 

which resulted in his death are themselves relevant facts and admissible in evidence and in fact 

it could form the sole basis of conviction6. Conversely it is also necessary that courts ensure 

that the record of the dying declaration is correct and faithful. Therefore, as far as possible the 

dying declaration should be recorded in the manner hereinafter prescribed, and in the event of 

death of the person making it, should be submitted at the enquiry or trial7.  

A dying declaration is admitted in evidence that is truly based on the principle of Nemo 

moriturns proesumitur mentiri (man will not meet his maker with a lie in his mouth). Dying 

declaration does not require any corroboration as long as it creates confidence in the mind of 

the Court and free from any form of tutoring. In case Uka Ram v. State of Rajasthan, court held 

that dying declaration is admitted upon consideration is made in extremity; when the maker of 

the statement is at his bed end, every hope of this world is gone; and every motive of falsehood 

is silenced and mind induced to speak only truth. Indian law recognises this fact that a dying 

 
5 P.V. Radhakrishna v. State of Karnataka, 2001 (6) SCC 118 
6 Singh v. The State, AIR 1962 SC 439 
7 Khushal v. State of Bombay, AIR 1958 SC 22 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
2130 International Journal of Law Management & Humanities [Vol. 4 Iss 2; 2126] 

© 2021. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

man seldom lies. 

IV. WHAT IS THE IMPACT OF INCOMPLETE STATEMENTS?  

The dying declaration in order to be admissible in evidence under Section 32 (1) of the 

Evidence Act must be materially and substantially complete. In Cyril Waugh v. The King8 it 

was held that the dying declaration was inadmissible because, prima facie, it was incomplete 

and no one could tell what the deceased was about to add. The Supreme Court through a 

plethora of judgements has clarified that in certain cases even an incomplete declaration can 

be admissible.  

In the case Abdul Sattar v. State of Mysore9, it was held that although the dying declaration is 

incomplete since it had unmistakably pointed out the guilt of the accused, it can be made 

admissible under Section 32 (1).  

Furthermore, it has been held that a dying declaration need not be exhaustive and disclose all 

the surrounding circumstances. It cannot be ruled out entirely because of an omission to refer 

to a particular circumstance of the transaction10.  

Thus, in India the Supreme Court has laid down that even though a statement is incomplete as 

long as the dying declaration unmistakably points out the guilt of the accused then there is no 

harm in relying on such incomplete declaration.11  

V. WHAT IS THE EVIDENTIARY VALUE OF A STATEMENT IF DECLARANT 

SURVIVES?  

Another point of contention is when even though a dying declaration is recorded the declarant 

does not end up dying.  

A statement made is only converted in dying declaration when the victim/ declarant dies. If the 

declarant does not die, then the declarant can be used as a witness in the court against the 

accused. It is said that the dying declaration is only recorded on the presumption that the 

declarant is about to die. The declarant won’t lie just before dying. But if the declarant does 

not die then the statement can’t be admissible as dying declaration.  

In Ramprasad vs the State of Maharashtra12, the Supreme Court observed that the declarant 

should have been under the expectation of death and if a person making a dying declaration 

 
8 54 Cal WN 503 
9 AIR 1979 SC 1505 
10 State v. Govinda Pillai, AIR 1952 Trav. & ch 449 
11 Gopal v. State of M.P, AIR 1972 SC 1557 
12 1999 SCC(Cr) 651 
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survives, then his statement cannot be used under section 32 of the Indian Evidence Act but 

under the terms of section 164 of CrPC.  

It is pertinent that we note that Section.32 does not prescribe an ascertained nexus of time 

between the declaration and the death of the declarant.  

Thus, a statement becomes a dying declaration only if the victim dies.  

VI. FITNESS OF THE DECLARANT SHOULD BE EXAMINED  

At the time of giving a declaration, the person who’s making the statement must be in a fit state 

of mind. If the court has the slightest doubt about the mental soundness of the maker of dying 

declaration, it is unsafe and unfair for the base on such a statement.  

The mere fact that the victim in his dying declaration did not make any reference to injuries 

received by the accused is not a genuine ground that decides the merit of dying declaration. In 

a situation where the dying declaration was recorded by the doctor or a medical practitioner 

who had certified that the patient was in fit and capable condition to give the statement, his 

non-mentioning that the patient was in a sound mind and remained conscious throughout, 

would be of no consequence. In State of M.P. v. Dhirendra kumar13, the mother-in-law of the 

deceased was in the position to reach upstairs within 5 to 6 minutes after hearing the cry of the 

deceased. According to the opinion of the autopsy surgeon, the deceased was able to speak for 

10-15 minutes. The Supreme Court disagreed with the view of the High Court that the deceased 

was not in a position to make the dying declaration, as it was reaffirmed by the autopsy report 

and circumstances of the case that the deceased was in a fit state of mind to talk when her 

mother-in-law reached the place where the deceased was found dying.  

Whereas in State of Orissa v. Parasuram Naik14, the accused, the husband, was alleged that he 

had poured petrol on the body of his wife and lit her on fire. Whereof extensive burn injuries 

were sustained by the deceased wife. The Court had held that the oral dying declaration to her 

mother cannot be accepted because due to the lack of a certificate by the medical officer stating 

that the deceased was medically fit to make a statement.  

It is improper to reject the dying declaration on the grounds that the fitness of the maker 

depends solely on the certificate of the doctor and the magistrate himself did not require 

independently as to whether the deceased was in a fit state to make a dying declaration.  

As in the case of Arvind Kumar v. State of Rajasthan15, the accused was charged with an 

 
13 Criminal Appeal No. 283 of 1984 
14 AIR 1997 SC 3569  
15 2001 CriLJ 4834 
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offence under Sections 304B and 498A of IPC. The dying declaration was recorded by Naib-

Tahsildar without a certificate from the doctor declaring the fit state of mind of the deceased 

nor there was any endorsement by the doctor. The doctor testified that the dying declaration 

was recorded by the reader of Naib-Tahsildar. The deceased had not been asked any 

preliminary questions before his statements were recorded. The naib-Tahsildar also stated that 

he had not stolen the recorded statement of the deceased and carbon copies provided instead of 

the original copy of dying declaration of the deceased during cross-examination. The mother 

of deceased categorically refused to put a signature or thumb impression on dying declaration 

which showed that the dying declaration made in the hospital room was a lie. All these facts 

created doubt regarding the truthfulness of the dying declaration and it was held that the alleged 

dying declaration could not be admissible as a reliable document as it suffered from a number 

of infirmities. However, the accused were convicted on the basis of entire evidence.  

In Dhanraj and other v. State of Maharashtra16, as there was no medical certificate attached, 

regarding the condition of the deceased, the dying declaration was challenged on such grounds. 

However, the deceased had gone to the hospital alone and also changed vehicles on the way. 

The deceased’s fit state of mind was certified by the statements of the doctor and magistrate. 

Such circumstances can be used as supporting evidence about the mental condition of the 

deceased.  

When the deceased fell into a coma before completing a his/her dying declaration, it would 

have a serious effect on his capacity to make such a statement. If a Certificate of fitness is given 

by the doctor with regard to this condition of the deceased in such a situation, the opinion 

should be accepted by the court. If the circumstances so demand, such opinion must be 

carefully balanced with all other surrounding facts and circumstances.  

In Rajeev Kumar v. State of Haryana17, medical opinion shows that the deceased’s larynx and 

trachea were charred by heat. It was clarified that a person cannot speak when their larynx and 

trachea are charred but they can speak when they are in the process of being charred. The 

second medical opinion that was sought was whether in the latter situation the person could 

speak clearly and how difficult would it be to understand what he says. The medical report of 

two is not in variance with the ocular evidence that the deceased was in a position to speak 

when dying declaration was recorded and the court can rely on such dying declaration.  

 
16 Appeal (crl.)  663 of 2001 
17 AIR 2014 SC 227 
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VII. ABSENCE OF MEDICAL STATEMENT OF FITNESS  

It is only a rule of caution. Normally, the Court places reliance on the medical evidence for 

reaching the conclusion whether the person making the dying declaration was in a fit state of 

mind but where the person recording the statement of the deceased stated that the deceased was 

in a fit state of mind and conscious, the medical opinion will not prevail nor can it be said that 

there being no certificate of the doctor as to the fitness of the mind of the declarant, the dying 

declaration is not acceptable. A certificate from the doctor is essentially the rule of caution. It 

can be acted upon without there being a certificate of the doctor provided that the court 

ultimately held the same to be voluntary and truthful, where the testimony of the magistrate is 

to the effect that the declarant was fit to make the statement.  

When there was no certificate of doctor about the fitness of the deceased making dying 

declaration before the investigating officer but the doctor was present at the time of making 

dying declaration and thumb-impression of the deceased was attested by him, holding that there 

could not have been any attestation of such document was technically held to be too wrong.  

Where the eye-witnesses stated that the deceased was in a fit and conscious state to make the 

declaration, the medical opinion will not prevail, nor can it be said that since there is no 

certification of the doctor as to the mind of the declarant, the dying declaration is not 

acceptable. Thus, a dying declaration may be reliable even without obtaining a certificate of 

endorsement by the doctor.  

VIII. EVIDENTIARY VALUE OF DYING DECLARATION  

In K.R Reddy v. Public Prosecutor18, it was observed by the court that the evidentiary value of 

dying declaration made by the deceased:  

There is no doubt that the dying declaration is admissible in court under section 32(1) of the 

Indian Evidence Act and there is no compulsion while making of dying declaration to take an 

oath, but the truth of the statement can be determined by the cross-examination. The sanctity 

of the statement made by the deceased needs to be ascertained by the court by taking necessary 

measures. According to the law in India, it was presumed that the man who is going to die, will 

not meet his maker with a lie on his lips this is because, when the person is at his bed end all 

the desire and greed of person comes to an end so probably there is no motive to lie. After that, 

the court must be satisfied with the condition that the deceased must be in a fit state of mind 

while making the statement. After all the measures assured by the court and satisfied that the 

 
18 1976 AIR 1994 
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statement is made voluntarily and true then it will be sufficient to accept the statement to 

finding conviction even without the corroboration.  

In Khushal Rao v. State of Bombay19, Apex Court laid down the following principles related 

to dying declaration :  

1. There is no absolute rule of law that a dying declaration cannot be the sole basis of 

conviction unless corroborated. A true & voluntary declaration needs no corroboration.  

2. A dying declaration is not a weaker kind of evidence than any other piece of evidence;  

3. Each case must be determined on its own facts keeping in view the circumstances in which 

the dying declaration was made.  

4. A dying declaration stands on the same footing as other pieces of evidence & has to be 

judged in the light of surrounding circumstances & with reference to the principle 

governing the weight of evidence.  

5. A dying declaration which has been recorded by a competent Magistrate in the proper 

manner, that is to say, in the form of questions and answers, &, as far as practicable in the 

words of the maker of the declaration stands on a much higher footing than a dying 

declaration which depends upon oral testimony which may suffer from all the infirmities 

of human memory & human character.  

IX. EXCEPTION OF DYING DECLARATION  

There are many circumstances in which the statement made by the dying person is not 

admissible in a court of law. These conditions are as follows:  

1. If there is no question for consideration about the cause of death of the deceased. For 

example, if a person in his declaration state anything which is not remote or having a 

connection with the cause of death than the statement is not relevant and hence not be 

admissible.  

2. The declarant must be competent to give a dying declaration, if the declaration is made by 

the child then the statement will not be admissible in court as it was observed in case of 

Amar Singh v. State of M.P20 that without the proof of mental fitness and physical fitness 

the statement would not be considered reliable.  

3. The statement which is inconsistent has no value and can not be considered as evidentiary  

 
19 1958 AIR 22 
20 AIR 1965 MP 126 
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in nature.  

4. The statement made by the deceased should be free from any influential pressure and 

should be made spontaneous.  

5. It is perfectly allowed to the court if they reject any untrue statement which contradicting 

in nature.  

6. If the statement is incomplete in the sense which means it can not answer the relevant 

questions which are necessary to found guilty, and on the counterpart, statement deliver 

nothing so it will not be deemed to consider.  

7. Doctor’s opinion and the medical certificate should with the statement and support that the 

deceased is capable of understanding what statement he makes.  

8. If the statement is not according to the prosecution. In this regard, the following points 

should be taken into consideration by the apex court.  

X. CONCLUSION AND SUGGESTIONS TO IMPROVE THE PREVAILING LAW OF THE 

LAND  

Dying declaration is of paramount evidentiary value and can be a sole factor for conviction of 

the accused in cases of heinous crimes like murder, dowry death and rape. Hence, while it 

should undoubtedly be recorded carefully with all the procedure that the court has mentioned 

the following are suggestions to improve the reliability and veracity of dying declarations.  

Firstly, guidelines mandating that the dying declaration should be video recorded by the 

magistrate so it can be examined and analyzed for its veracity, as far as practicable. With an 

increasing number of the population having smartphones this solution could greatly reduce 

disputes regarding dying declarations.  

Moreover, in certain exceptional and urgent circumstances, anybody should able to record a 

video of a dying declaration where it is not possible for a magistrate or doctor or any authorized 

individual to record a dying declaration, and it should be admissible in court.  

Furthermore, stricter guidelines should be issued for proper implementation of the rules laid 

down to ensure the veracity and sanctity of the declaration is upheld.  

Lastly, awareness should be spread amongst the general public about dying declaration and its 

importance. 

***** 
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