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ABSTRACT 

The Competition Act, 2002 was formulated with the intent to address the problem in the 

Monopolies and Restrictive Trade Practices Act, 1969 and to prevent inequity, while 

sustaining the competition, in the Indian market and ensure free and ethical trade carried 

on by the participants in the market. In keeping with this intent, not only is the Competition 

Commission of India (CCI) vested with powers to monitor anti-competitive behavior taking 

place within the country but under Section 32 of the Act also empowered to take under 

consideration of an act taking place beyond India but having an adverse effect on 

competition in India. The Act by allowing CCI to exercise extraterritorial jurisdiction has 

made it possible for CCI to take action against anticompetitive conduct involving imports, 

and foreign cartels which may adversely affect the Indian market. While CCI has been 

given such powers it is yet to be seen how it balances its domestic responsibilities along 

with keeping track of international developments keeping in mind the infrastructure 

available to it. This paper attempts to analyze the grant of power to the CCI under Section 

32 and its effect. 

 

I. INTRODUCTION 
The Competition Act, 2002 (Act) was enacted to replace the Monopolies and Restrictive Trade 

Practices Act, 1969 (MRTP Act), which dealt primarily with the control of monopolies and the 

prohibition of monopolistic and restrictive trade practices. The much delayed passing of the 

Act is touted by many as the final signs of the Indian economy maturing and in the process 

delivering the final blow in unshackling the past of the license raj in India. The very intent of 

the Act is to promote and sustain competition in markets, to protect the interests of consumers 

and to ensure freedom of trade carried on by other participants in markets in India. In keeping 

with this intent, not only is the Competition Commission of India (CCI) vested with powers to 

monitor anticompetitive behavior taking place within the country but under Section 32 of the 

Act also empowered to take cognizance of an act taking place outside India but having an 

adverse effect on competition within India. Section 32 states that notwithstanding the event/ 
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violation/act taking place outside India, the CCI shall have the power to inquire into any such 

agreement(s) or abuse of dominant position or combination if such agreement(s) or dominant 

position or combination has, or is likely to have, an appreciable adverse effect on competition 

in the relevant market in India. It appears that this Section has been categorically introduced so 

as to address the lacuna in the MRTP Act whereby the Supreme Court held1 that the 

Commission constituted under the MRTP Act did not have extraterritorial jurisdiction given 

the wording of the provisions of the MRTP Act. This article attempts to analyses the grant of 

power to the CCI under Section 32 and the consequences thereof. According to Competition 

Act2002 which states that Acts taking place outside India but having an effect on competition 

in India –The commission shall notwithstanding that- 

(a) An agreement referred to in section 3 has been entered into outside India or 

(b) Any party to such agreement is outside India or 

(c) Any enterprise abusing the dominant position is outside  

(d) A combination has taken place outside or 

(e) Any party to combination is outside India or 

(f) Any other matter or practice or action arising out of such agreement or dominant 

position or combination is outside India ,have power to inquire in accordance with the 

provisions contained in section 19, 20, 26, 29 and 30 of the act into such agreement or 

dominant position or combination if such agreement or dominant position or 

combination has or likely to have  an appreciable adverse effect on competition in the 

relevant market in India and pass such orders as it may deem fit in accordance with 

the provisions of this act   

This section deals with the anti competitive agreement or enterprise abusing the dominant 

position is outside India or any combination has taken place outside India .This section makes 

it clear that the provision of this section would be attracted to acts taking place outside India 

but having an effect on Competition in India 

II. EFFECTS DOCTRINE 
Section 32 is based on what is commonly known as the “effects doctrine”, which empowers 

regulators to extend jurisdiction beyond the “principle of territoriality”. In most countries, the 

legal view taken is that the domestic competition law captures such acts even if the guilty 

enterprise is not located in the country, provided that the anti-competitive act has an effect in 

the country. The effects doctrine is a product of a judicial intervention established in the case 
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of US v. Aluminium Company of America, known as the “Alcoa case” where the U.S. Court 

of Appeals for the Second Circuit held “that any State may impose liabilities, even upon 

persons not within its allegiance, for conduct outside its borders that has consequences within 

its borders” and thus laid down or set out a test of †intended and actual effects on commerce 

within the US that had to be satisfied in order that US jurisdiction be asserted over the foreign 

company. The court held a Canadian corporation in violation of Sherman Act for agreeing with 

European aluminium producers of the world to allocate world markets and not supply to the 

American Markets . The effects doctrine was given statutory recognition in the US in 1994 by 

the International Antitrust Enforcement Assistance Act. Similarly, the UK enacted the 

Protection of Trading Interests Act, 1980 which recognises this concept, though with minor 

theoretical differences.  

III. EFFECTS DOCTRINE IN INDIA 
In relation to competition law, the concept of the “Effects Doctrine” was first raised in India 

when the Alkali Manufacturers Association of India filed a complaint and also an application 

for grant of temporary injunction before the MRTP Commission alleging that American 

Natural Soda Ash Corporation (ANSAC), consisting of six producer of natural soda ash, had 

joined hands together to form an export cartel by virtue of membership agreement amongst 

them. According to the complainant, ANSAC was a cartel of American ash soda producers and 

was likely to affect maintenance of prices at reasonable and realistic levels in India and with a 

view to adversely affect the local production and availability of the soda ash.7 The MRTP 

Commission instituted an enquiry and passed an ad interim injunction which was subsequently 

confirmed by it, directing ANSAC not to indulge in the practice of cartelisation by exporting 

soda ash to India in the form of cartel directly or indirectly. Simultaneously, in a separate 

petition, the All India Float Glass Manufacturers’ Association (AIFGMA) filed a somewhat 

similar complaint against three Indonesian companies, which resulted in a similar injunction 

against such imports. Aggrieved by the order passed by the MRTP Commission, both cases 

went in appeal to the Supreme Court, the Appellants being ANSAC in the first case, and 

Haridas Exports (the Indian importer of the float glass consignment) in the second case. The 

Supreme Court of India clubbed both cases (Haridas case)8 and set aside both the injunctions 

on the grounds that the MRTP Commission lacked jurisdiction. In the case of the AIFGMA, 

the Court held that the MRTP Act had no extra-territorial operation, and the effects doctrine 

became applicable only with respect to a restrictive trade practice (RTP) after the goods were 

imported into India. Whereas in the ANSAC case the Court ruled that the MRTP Commission’s 

reach could not extend to the formation of a foreign cartel, unless a member of the cartel carries 
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out business in India. Critics have long argued that the limitation of the MRTP Act lies in its 

insistence on agreements involving an Indian party, which was further compounded by the 

decision of the Supreme Court in the Haridas case which effectively deprived the MRTP Act 

of any extraterritorial operation and thus made it almost impossible for it to take action against 

anti-competitive conduct involving imports, and foreign cartels in particular. Therefore, to 

overcome this shortcoming under the MRTP Act, it appears that Section 32 has been 

categorically incorporated in the Act allowing it to exercise extraterritorial jurisdiction on the 

basis of the effects doctrine, thus removing the restriction which prohibited the MRTP 

Commission to act in the Haridas Case. Therefore, CCI now has power to take action against 

a foreign entity in a similar situation. 

IV. POWER OF THE CCI 
Section 32 allows the CCI to inquire into any agreement or abuse of dominant position or 

combination if such agreement or dominant position or combination that has, or is likely to 

have, an appreciable adverse effect on competition in the relevant market in India and pass 

such orders as it may deem fit in accordance with the provisions of the Act. This power has 

been coupled along with the power to conduct enquiry as well the procedure for investigation 

under Sections 19, 20, 26, 29 and 30 of the Act, which lays down the power as well as the 

procedure to be followed by the CCI in its inquiry into any alleged anticompetitive agreements 

or any abuse of dominant position or any acquisition or acquiring of control or merger or 

amalgamation, and inquire into whether such an agreement/combination has caused or is likely 

to cause an appreciable adverse effect on competition in India. Keeping in mind the 

shortcomings of extraterritorial jurisdiction and the hiccups involved in the enforcements of 

private international law, Section 18 of the Act also empowers the CCI to enter into any 

memorandum or arrangement with the prior approval of the Central Government, with any 

agency of any foreign country in order to discharge its duty under the proviso of this Act. 

V. GROUND REALITY 
The CCI is currently being praised for its quick turnaround time on approvals for combinations 

as well as its swift decisions; however such turnaround time in the case of an extra-territorial 

combination is yet to be tested. The Act may empower the CCI to investigate any 

acts/agreements /combinations which take place outside India but have an effect in India, 

however what remains to be seen is the practical application of the same. The question which 

arises at the outset is how well equipped is the CCI in terms of infrastructure as well as logistics 

to create a balance between its domestic responsibilities along with keeping track of 
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international developments which may have an effect on competition in India. Although the 

CCI is well empowered under Section 32, till date there have been no regulations or rules 

introduced to govern the manner or the time frame within which the regulator is required to act 

in matters beyond Indian territorial limits. Whereas the CCI may pass an order against an anti-

competitive agreement or prohibiting an action that may constitute an abuse of dominance, in 

terms of a combination taking place outside India, it would be imperative for the CCI to raise 

an objection or pass any decision at an appropriate stage, since it would be difficult for the CCI 

to be able to reverse a combination after it has been consummated in a foreign territory. Further, 

as defined in Section 5 of the Act a “combination” already includes within its purview 

acquisitions and mergers, although taking place outside India, resulting in an acquisition of an 

Indian entity or business over and above the financial thresholds prescribed under the Act. 

Therefore, without seeking recourse under Section 32, it would appear that the Act already 

provides for contingencies that take place outside India but have an effect within India. The 

moot point of distinction between both provisions however, is the requirement for the pre-

merger notification to the CCI under Sections 5 and 6 of the Act and no such requirement 

present on two foreign parties who, in terms of Section 5 and 6 do not fall under the ambit of 

the Act.  

VI. EXECUTION OF ORDERS 
With an increasingly globalised market place, the CCI may find it exceeding difficult to tackle 

a competition problem which arises from action of firm’s located oversees at the expense of 

diplomatic relations between countries. Further, given that corporate actions like acquisitions 

and mergers produce different synergies in different countries, there is a strong chance that a 

transaction produces conflicting views between the competition regulators having jurisdiction. 

Implementation of its orders in such instances will be challenging. Similar challenges have 

been faced by experienced regulators in the EU and the US. For example, the EU blocked the 

proposed merger between General Electric Company (GE) and Honeywell10 both American 

companies estimated worth close to USD 42 billion. In 2000, GE announced that it would 

attempt to acquire Honeywell. Such merger was cleared by American authorities and 

competition authorities of 11 other jurisdiction but was disapproved by the European 

Commission (EC) who had parallel jurisdiction because of the amount of business done in 

Europe. This decision was taken on the grounds that GE’s dominance of the large jet engine 

market, leasing services and Honeywell’s portfolio of regional jet engines and avionics, the 

new company would be able to “bundle” products and stifle competition through the creation 

of a horizontal monopoly. US regulators however disagreed, finding that the merger would 
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improve competition and reduce prices.  Similarly, the proposed merger of Boeing and 

McDonnell Douglas11 was approved by the US competition authorities but then rejected by 

the EC, this impasse was ended only after months of intense political negotiations and possible 

threats of a US–Europe trade war, since the EC wanted to protect the interests of Airbus 

whereas the US was pushing for the best commercial interests of Boeing. Such issues have 

necessitated competition authorities to increasingly co-operate with each other to ensure a free 

and fair market. The US & EU competition authorities after years of bitter turf wars are now 

increasingly moving towards entering into a number of bilateral as well as multi-lateral 

cooperation agreements such as the Agreement between the Government of the United States 

of America and the European Communities on the Application of Positive Comity Principles 

in the Enforcement of their Competition Laws in 1991, the Agreement between the European 

Communities and the Government of the United States of America on the Application of 

Positive Comity Principles in the Enforcement of their Competition Laws in 1998, the 

Agreement on Mutual Legal Assistance between the European Union and the United States of 

America in 2003.  

VII. FUTURE PROSPECTUS 
The increasing globalization of business along with the global acceptance of the “effects 

doctrine” has lead to the expanding of the scope of national competition laws to cross-border 

business activities. The principles of extra-territorial jurisdiction can be bifurcated in two parts, 

firstly subject matter jurisdiction and enforcement jurisdiction. For the purpose of subject 

matter jurisdiction, the territorial and nationality principles are sufficient to undertake a great 

number of infringements of competition laws. Whereas, for giving effect to the enforcement 

jurisdiction it is understood without entering into bilateral or multilateral agreements, the 

provision of the Act may not be given its due effect. Thus, the CCI must Endeavour to enter 

into bilateral/ multi-lateral agreements with other competition regulators under Section 18 of 

the Act. The main agenda of the Act is to prevent inequity in the Indian market and ensure free 

and ethical trade. Since the Act is relatively new, there is a relative paucity of jurisprudence on 

this subject, it would be interesting to monitor the stance of the regulator in future matters 

which happen outside India but have an effect on competition in India.  

Haridas Exports v. All India Float Glass Manufacturers Association 

Brief Facts 

The respondent filed a complaint before the MRTP Commission under Section 33(1)(j), (j a) 

and Section 36A read with Section 2(o) of the MRTP Act against three Indonesian companies 
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alleging that they were manufacturing float glass and were selling it at predatory prices in India, 

and were; hence, resorting to restrictive and unfair trade practices. 

In the complaint, it was stated that the float glass of Indonesian origin was being exported into 

India at the CIF price of US$ 155 to 180 PMT. It was alleged that these sale prices were 

predatory as they were less than not only the cost of production for the product in Indonesia 

but also the variable cost of production of the product in India. Furthermore, these imports 

would result in lowering the production of the Indian industry and would force it to become 

sick which would lead to its closure thus having a direct impact on the employment in the 

industry. 

Issue 

Whether Section 14 r/w Section 33(1) (j) of the MRTP Act, 1969 gave MRTP commission 

extra-territorial powers? 

Judgment 

The SC decided against any monopolistic activities being carried out on the part of Indonesian 

float glass manufacturers. As per the SC only those agreements that take place in India can be 

adjudicated upon by the MRTP commission. Monopolistic agreements entered into by parties 

before the import of products into the country were outside the ambit of the MRTP commission. 

In essence, the prime reason for SC‟s judgment in favour of the Indonesian manufacturers was 

MRTP Act’s lack of having an express provision concerning extra-territorial jurisdiction. This 

deficiency has been addressed by the Act. 

VIII. EXTRA-TERRITORIAL OPERATION OF THE ACT 
It is possible for enterprises without having a fixed place of business in India to control the 

operations of any enterprise established in India in a manner resulting in an AAEC. Share-

holding is not necessary for this purpose and it could be through a distribution agreement, price-

fixing arrangement or exclusive dealing agreement. Cartels operating worldwide have a 

singular objective of establishing their presence in developing countries by eliminating local 

competition. Such countries are mostly inept to ward off anti-competitive activities either due 

to absence of strong legislations or enforcement authorities. India, a developing country has 

surprised other nations as it has equipped itself not only with a detailed Act but also has a strong 

CCI to keep a tight vigil on the anti-competitive activities. Most importantly, the Act is unique 

as it extends its jurisdiction over AAEC causing activities beyond the territorial boundaries of 

India. 
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Section 32 of the Act provides CCI with the power to inquire and pass orders against entities 

established beyond the territorial boundaries but causing an AAEC in India. The scope of 

Section 32 is wide in its ambit as it transcends the nationality/place of incorporation of an entity 

and is also not limited by the place where an anti-competitive agreement has taken place. 

Therefore, if two Indian entities or a foreign and an Indian entity enter into an agreement 

outside India in respect of production, supply, distribution, storage, acquisition of goods or 

provisions of services that can cause an AAEC in India, CCI is empowered to pass appropriate 

orders. Similarly, if an enterprise although incorporated outside India is abusing its dominant 

position in the Indian market, CCI can inquire and take appropriate actions against it. 

Similarly, M&As (known as Combinations under the Act) between a foreign and an Indian 

entity can also cause AAEC in India if it results in eliminating competition. For instance, 

Cadbury (India), popular in India for chocolates, was acquired by Kraft Foods (USA). If after 

the acquisition, Kraft Foods through its products or predatory pricing would have eliminated 

its rival products from Nestle and other leading chocolate brands, CCI by exercising its extra-

territorial jurisdiction would rendered such an acquisition invalid. 

In light of Section 32 if the case of Haridas exports would have been adjudicated, the SC would 

have favoured the appellant. The fact that the agreement having an AAEC had taken place 

outside the territorial boundaries of the country would not have hindered the outcome of the 

case because Section 32 would have aided the SC in its decision. 

IX. CONCLUSION 
The Act was brought into force not only to regulate anti-competitive practices in India but also 

to protect Indian interests beyond its territorial boundaries. Section 32 rightfully establishes a 

balance between India’s sovereignty and its limited extra-territorial powers. Although the 

drafting of Section 32 is clear and unambiguous, it is still to be seen whether CCI can deal with 

matters concerning foreign entities with equal ease. 

The findings on research question are as follows: The international community has developed 

and applied various principles and doctrines of jurisdiction to resolve the problem of 

jurisdiction. In present era, number and nature of extra-territorial cases, is totally different as 

compared to past. The traditional principles of jurisdiction cannot resolve the problem of the 

jurisdiction because it developed by keeping in mind the principle of territorial sovereignty. 

The role played by the courts to resolve the problem is not perfect. The courts have laid down 

various principles and doctrines in order to justify the application of domestic laws to extra-

territorial effect. In India law relating to promote fair competition is good but we have to change 
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our attitude relating to that matter after appointment of retired Judges what we all aspect to 

them on present scenario is it fine?  if we compare India as a leading world trade Brand as a 

great investor paradise then we have to change our mind set in judiciary also. In short whenever 

we focused the object of section 32 and the act we got the quick answer that to protect the 

domestic market from others and To promote fair Competition this section 32 make it very 

clear that the provision of this section would be attracted to acts taking place outside India but 

having an effect on Competition in India. For that purpose Indian legal institution is doing great 

work there are several leading cases who prove that the object of section 32 is being fulfill on 

many ways. But the updation day by day required in short we are on right path to promote 

competition prohibit any practice in and outside India having adverse effect . 

X. RECOMMENDATION 
 Short term recommendations 

(1) There shall be special courts dealing with Competition law at district level as nominated 

by CCI and SUPREME COURT  

(2) There is a need to consider bringing some aspect on competition law under universal 

jurisdiction like extra territorial effect. 

(3) The US, India and EU and other countries need to amend the principles followed in the 

respective states in order to increase co-operation. 

Long term recommendations 

(1) Awareness and educational drives: The organization shall spend a sum of money on 

awareness and education drive about competition law  

(2) Time is money for everyone but the process of legal system in India is too much time 

taking that is a loop hole for development of India . 

(3) If any dispute or conflict then for fast solution we have to choose alternative dispute 

resolution for that.  

(4) The role of government is also a crucial factor because without fund and suitable 

policy nothing will change. 

(5) Need to update and ratification to fulfill extra territorial aspects on global requirement 

day by day. 
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