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Freedom of Speech and Expression and 

Law of Sedition - A Critique 
 

HARPREET KAUR
1
  

       

  ABSTRACT 
The right to freedom of speech and expression is considered to be indispensable for the 

preservation of a democratic society wherein the citizens are active participants in political 

affairs and form the foundation of such a society. But this freedom is not absolute because 

a complete absence of restraint would lead to disorder and anarchy. Reasonable restriction 

upon the right to freedom of speech and expression can be found under Article 19(2). 

Although sedition is not mentioned as a restriction under Article 19(2), there is the use of 

more general words which would encompass sedition and anything else that make sedition 

an offence. So it has been a debatable issue ever since the Constitution came into force 

whether the law of sedition as it stands is violative of the right to freedom of speech and 

expression enshrined under Article 19(1)(a) of the Constitution or not. 

 

I. INTRODUCTION  
Democracy must ensure that individuals have certain rights, and Government will always 

recognise these rights. Therefore it is often a practice in most democratic countries to list the 

rights of the citizens in the Constitution itself. Such a list of rights mentioned and protected by 

the Constitution is called the ‘Bill of Rights’. A bill of rights prohibits the government from 

thus acting against the rights of the individuals and ensures a remedy in case there is a violation 

of these rights.2 The incorporation of a formal declaration of fundamental rights in Part III of 

the Indian Constitution is deemed to be a distinguishing feature of a democratic State. These 

rights are prohibitions against the State. The State cannot make any law that takes away or 

abridge any of the citizen's rights guaranteed in Part III of the Constitution of India. The farmers 

of the Indian Constitution followed the American model in adopting and incorporating the 

fundamental rights of the people of India. Part III of the Indian Constitution is said to contain 

the Bill of Rights for the people of India. These rights have been declared sacrosanct, 

inalienable and inviolable. A significant feature of the Indian Bill of Rights is that the remedy 

for the enforcement of the fundamental rights is itself declared a fundamental right and is 

 
1 Author is an Assistant Professor, India. 
2 People’s Union for Democratic Rights v. Union of India, AIR 1982 SC 1473.  
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included in the very chapter on the fundamental rights.3  

II. BALANCE BETWEEN INDIVIDUAL’S RIGHTS AND SOCIAL CONTROL 
The fundamental rights guaranteed by Part III are more specific and detailed. They have to be 

exercised subject to the limitations embodied in that Part itself. So to say, these rights are not 

absolute or unrestricted. Absolute rights cannot exist in any modern State. An organised 

society is a pre-condition for civil liberties. The possession and enjoyment of all rights are 

subjected to “such reasonable conditions a may be deemed, by the governing authority of the 

country, essential to the safety, health, peace, general order and morals of the community.4 

The question arises in each case, of adjusting the conflicting interests of the individual and of 

the society. Though “restrictions have to be placed upon the free exercise of individual’s right 

to safeguard the interests of the society, on the other hand, social control, which exists for the 

public good, has got to be restrained, lest it should not be misused to the detained of 

individual’s rights and liberties.5  What is, therefore, required is “to strike a balance between 

individual’s liberty and social control.” It is what our constitution attempts to do.”Where there 

is a conflict between the fundamental rights of two parties, that right that advances public 

morality would prevail.6 

The fundamental rights, which are secured by the Constitution of India, are grouped under the 

following heads- 

1. Right to Equality (Articles 14 to 18) 

2. Right to Freedom (Articles 19 to 22) 

3. Right against Exploitation (Articles 23-24) 

4. Right to Freedom of Religion (Article 25- 28) 

5. Cultural and Educational Rights (Article 29-30) 

6. Right to Constitutional Remedies (Article 32) 

To make fundamental rights more effective, Article 12 defines “the State” and Article 

13(3)(a) defines “law” very widely. 

(A) Right to Freedom 

The fundamental right to freedom is guaranteed under Articles 19 to 22 of the Constitution. 

Article 19 guarantees to every citizen of India the following six basic, fundamental freedoms- 

 
3 The Constitution of India, 1950, art. 32. 
4 A.K. Gopalan v. State of Madras, AIR 1950 SC 27. 
5 Ibid. 
6 Basheshar Nath v. Income Tax Commissioner, AIR 1959 SC  149. 
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(a) Freedom of speech and expression. 

(b) Freedom to assemble peaceably and without arms. 

(c) Freedom to form associations and unions. 

(d) Freedom to move freely throughout the territory of India. 

(e) Freedom to reside and settle in any part of the territory in India. 

(f) Freedom to practice any profession or carry on any occupation, trade or business. 

The above freedoms cannot be claimed by a foreigner. 

1. Constitutional Perspective on Freedom of Speech and Expression 

Article 19 (1)(a) guarantees all citizens the right to freedom of speech and expression. Clause 

(2) of Article 19, at the same time, provides: 

Nothing in sub-clause (a) of Clause (1) shall affect the operation of any existing law, or prevent 

the State from making any law, in so far as such law imposes reasonable restrictions on the 

exercise of the right conferred by the said sub-clause in the interest of the sovereignty and 

integrity of India, the security of the State, friendly relations with foreign States, public order, 

decency or morality, or in relation to contempt of court, defamation or incitement to an 

offence”.    

The farmer of the Indian Constitution hailed the guarantee of free speech is as one of the most 

important of the fundamental rights of the Constitution. In Maneka Gandhi v. Union of India7, 

Bhagwati J. has emphasised the freedom of speech and expression in these words: 

Democracy is based essentially on free debate and open discussion; it is the only corrective of 

government action in a democratic setup. If democracy means the government of people by the 

people, it is obvious that every citizen must be entitled to participate in the democratic process 

and to enable him to intelligently exercise his right of making a choice, free and general 

discussion of public matters is absolutely essential. 

2. Restriction on Freedom of Speech and Expression 

In a modern State, absolute and unrestricted individual rights do not exist because they cannot 

exist. Freedom is more purposeful if it is coupled with responsibility. Like any other freedom, 

the freedom of speech and expression has to be balanced with other social values.8 The 

Supreme Court, while dealing with the question as to how far the above rights can be exercised, 

held that possession and enjoyment of such requests are subject to reasonable restrictions and 

 
7 AIR 1978 SC 597. 
8 Adkins v. Children’s Hospital, 1923 261 US 525. 
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conditions.9 

Reasonable limits and restrictions can be imposed on the exercise of the right to freedom of 

speech and expression under Article 19(2) in the interest or on the ground of: 

i. The security of the State 

ii. Friendly relations with foreign states. 

iii. Public order. 

iv. Decency or Morality. 

v. Contempt of Court 

vi. Defamation 

vii. Incitement to an offence. 

viii. Sovereignty and integrity of India. 

ix. Sedition 

The aforementioned grounds were exhaustive and void under Article 13(1) of the Constitution 

unless related to any of the grounds mentioned under Article 19(2) of the Constitution; any 

restriction upon the right to freedom of speech and expression would be unconstitutional. It is 

difficult to give an exact definition of the word ‘reasonable’. What is a reasonable restriction 

or whether such a restriction abuses a fundamental right? There is no definite test to adjudicate 

the reasonableness of a restriction. It is the duty of the court to decide, and each case is to be 

judged on its own merits.10 

The original Article 19(2) of the Constitution did not contain the words ’public order’ or 

‘sedition’, and the said words were deliberately omitted by the Constituent Assembly while 

enacting the restrictions on Article 19(1)(a) in Article 19(2) which enumerated the limitations 

to the right to freedom of speech and expression but used the more general words, which cover 

sedition and everything else which makes sedition such a serious offence. As a result of the 

deliberate omission of the word ‘sedition’ in Article 19(2) in terms of the criticism of the 

government can be penalised as an offence only when it attended with violence or is calculated 

to bring about ‘anarchy’ so as to either undermine the ‘security of State’.11 Defamation of State 

is an offence under section 124-A of the Indian Penal Code, 1860, also known as sedition. 

Sedition is not mentioned in Article 19(2) as a ground. It is defined under section 124-A of 

Indian Penal Code, 1860 as “Whoever by words either spoken or written or by signs or by 

visible representation or otherwise, brings or attempts to bring into hatred or contempt or 

 
9 Divisional Forest Officer v. Biswanath Tea Company, AIR 1981 SC 1368. 
10 Gujrat Water Supply &Sewerage Board v. Unique Erectors (Gujarat) Pvt. Ltd and Another, AIR 1989 SC 973. 
11 D.D.Basu, Commentary on the Constitution of India, Vol. 2. 2390 (2007). 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
2132 International Journal of Law Management & Humanities [Vol. 5 Iss 1; 2128] 
  

© 2022. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

excites or attempts to excite disaffection towards the government established by law in India 

shall be punished”.12  

If we examine section 124-A of the Indian Penal Code, then we find that in the case of Bilal 

Ahmed Kaloo v. the State of A.P.13, It was said that the offence of sedition under section 124-

A is the doing of certain acts which would bring the Government established by law into 

hatred and contempt or create disaffection against it. If we talk about the important ingredient 

of section 124-A. These are: 

a. There should be bringing or attempting to bring into hatred or contempt or exciting or 

attempting to excite disaffection towards the Government of India. And  

b. Such act of attempt may be done- 

c. By wards, either spoken or written, or 

d. By sign, or 

e. By visible representation. 

On the combined interpretation of Article 19(1)(a) along with the restrictions given in Article 

19(2), it is clear that sedition is also a reasonable ground of restriction over the freedom of 

speech and expression. 

3. Sedition as a Restriction on Freedom of Speech and Expression 

The law relating to sedition under section 124-A of the Indian Penal Code, 1860 has created a 

new controversy in Indian constitutional jurisprudence. As the law was inserted by the British 

Government to uphold imperialism and punish the freedom fighters, the utility of section 124-

A of IPC in independent India is in question. Since 1950 constitutional regime has been 

established in India, and under Article 19(1)(a), freedom of speech and expression has been 

guaranteed as a fundamental right, and it creates a new conflict with section 124-A of the Indian 

Penal Code, 1860. 

From the history of the sedition laws, it is pretty clear that these laws are part of a larger 

framework of colonial laws. Britain introduced sedition laws to curb all types of the nationalist 

movement in their occupied colonies. The first reported use of sedition law was against 

Joginder Bose in 1891 for his criticism of the ‘Age of Consent Bill’. He said that the bill was 

being forcefully imposed on Indians. First of all, the distinction between ‘disaffection’ and 

disapprobation was laid down in Queen Empress v. Jogendra Chandra Bose, Disaffection 

means a feeling contrary to affection; in other words, dislike or hatred. Disapprobation means 

 
12 Indian Penal Code, 1860, s. 124-A. 
13 AIR (1997) SC 3483. 
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simply disapproval. If a person uses either spoken or written words circulated to create in the 

minds of the persons to whom they are addressed a disposition not to obey the lawful authority 

of the Government, or to subvert or resist that authority, if and when occasion should arise and 

if he does so, to create such disposition in his hearers or readers, he will be guilty of the offence 

of attempting to excite disaffection within in the meaning of the section, though no disturbance 

is brought about any his words or any feelings of disaffection, in fact, produced by them. It is 

sufficient for the purposes of the section that the words used are calculated to excite feelings 

of ill-will against the Government and hold it up to the hatred and contempt of the people and 

that they were used with the intention to create such feeling.14 

In 1898  Strachey, J. defined the offence of sedition as exciting ‘feeling of disaffection’ towards 

the Government, which covered within its ambit sentiments such as hatred, enmity, dislike, 

hostility, contempt, and all forms of ill-will. It is immaterial whether the actual disturbance was 

caused or not. If the accused intended to excite rebellion or disturbance, his act would fall 

within in section 124-A.15  

Again in another case, it was laid down that the word ‘disaffection’ in the section is used in a 

special sense as meaning political alienation or discontent or disloyalty to the Government or 

existing authority.16 

In 1939, the Federal Court observed that the mere presence of violent words does not make a 

speech or publication seditious. Words, deeds, or writings constitute sedition if they have been 

the intention or tendency to create public disturbance and to promote disorder.17 But this 

statement of law was disapproved by Privy Council in the case of Emperor v. Sadashiv 

Narayan Bhalerao and held that the expression “excite disaffection” did not include “excite 

disorder”. The decision of Queen-Empress v. Bal Gangadhar Tilak was approved by the Privy 

Council. 

III. ALTERATION OF THE LAW BY THE CONSTITUTION OF INDIA IN SECTION 124-A 

OF INDIAN PENAL CODE, 1860 
Before the independence of India, the law relating to sedition was used against many national 

leaders, and therefore during the drafting of the Constitution, much discussion occurred over 

the term ‘sedition’ should be included as a restriction upon the freedom of speech and 

expression or not. The contradiction which arose before the farmer of the Constitution was 

 
14 Ibid. 
15 Queen Empress v. Bal Gngadhar Tilak, ILR (1898) 22Bom 112. 
16 Queen Empress v. Ramchandra Narayan, ILR (1898) 22Bom 152. 
17 Niharendu Dutt Majumdar v. King Emperor, AIR 1942 FC 22.  
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whether the word sedition is too used in Article 19(2) and if it was to be used in what sense it 

was to be used. On the one hand, they had a very widely accepted view supported by numerous 

authorities that sedition was an offence against the public tranquillity and was connected in 

some way or other with public disorder. On the other hand, there was the pronouncement of 

the Judicial Committee that sedition as defined in the Indian Penal Code this not necessarily 

imply any intention or tendency to incite disorder. However, a proposal for an amendment to 

this provision was moved in the Constituent Assembly to permit the imposition of limitations 

on this right on the grounds of ‘‘libel, slander, demotion, an offence against decency or morality 

or sedition or other matters which undermine the security of State.” And in light of the biased 

nature of judicial pronouncements pertaining to the case of sedition in India, along with a 

precipitous rise in the abuse of sedition law to incarcerate nationalists, the final drafters of the 

Constitution felt the need to exclude sedition from exceptions to the right to freedom of speech 

and expression.18 They decided to use more general words, which would encompass sedition 

and everything else that makes sedition an offence and framed Article 19(2) as “Nothing in 

sub-clause (a) of clause (1) shall affect the operation of any existing law in so far as it relates 

to, or prevent the State from making any law relating to, libel, slander, defamation, contempt 

of  court or any matter which offends against the decency and morality or which undermines 

the security of, or tends to overthrow the State.” Even though the word did disappear from the 

Constitution when it was adopted on 26 November 1949, sedition as an offence under section 

124-A stayed in the Indian Penal Code. 

IV. CONSTITUTIONALITY OF SECTION 124-A OF INDIAN PENAL CODE, 1860 
After the Constitution of India came into operation, the constitutional validity of section 124-

A of the Indian Penal Code, 1860 was being challenged as being violative of the fundamental 

right of freedom of speech and expression under Article 19(1)(a) of the Constitution. The first 

case in which the validity of section 124-A of IPC was challenged was Tara Singh Gopi Chand 

v. The State of Punjab,19 and section 124-A of Indian Penal Code was struck down as 

unconstitutional being contrary to freedom of speech and expression guaranteed under Article 

19(1)(a). The Court was of the opinion that section 124-A has no place in the new democratic 

pattern of policy adopted by India. 

As a result of these differences in the interpretation of Article 19(2) of the Constitution, the 

Parliament amended Clause (2) of Article 19, in the form in which it stands at present, by the 

 
18 Nivedita Saksena & Siddartha Srivastave, “ An Analysis of the Modern Offence of Sedition” NUJS Law Review 

124 (2014)  
19 AIR 1951 Punj. 27. 
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Constitution (First Amendment) Act, 1951, which substituted the original Clause (2)20 by the 

new Clause (2)21 and pointed out the concept of ‘security of State’.   

The validity of section 124A of the Indian Penal Code, 1860 was again challenged before 

Allahabad High Court, and the High Court held that Section 124-A imposed restriction on 

freedom of speech, not in the interest of the general public and declared Section 124-A as ultra 

vires the Constitution22. But overruling this decision in Kedar Nath v. State of Bihar23 Supreme 

Court held Section 124-A intra vires. Here, the court followed the interpretation given by the 

Federal Court in Niharendu Majumdar24case as held that the crime of sedition can only be 

established by “acts that have implicit in them the idea of subverting the Government by violent 

means. The court took into consideration the pre-legislative history and the Constituent 

Assembly Debates on Article 19 of the Constitution and held that sedition had been excluded 

as a valid ground to limit the freedom of speech and expression even though it was inserted in 

the Draft Constitution.25 

Deletion of the word ‘sedition’ from Draft Article 13(2), therefore, shows that criticism of 

government exciting disaffection or bad feeling towards it is not to be regarded as a justifying 

ground for restricting the freedom of speech and expression and of the press unless there is a 

danger to public security.26 This was indicative of a legislative intent that sedition not be 

considered a valid exception to freedom of speech and expression.  

Consequently, sedition could only fall within the preview of constitutional validity if it could 

read into any of the six grounds listed in Article 19(2) of the Constitution. Out of the six 

grounds in Article 19(2), ‘security of the state’27 has been considered as the best ground to 

support the constitutional validity of Section 124A of the Indian Penal Code, 1860. 

 
20 “No law in force in the territory of India immediately before the commencement of the Constitution which is 

consistent with the provisions of Article 19 of the Constitution as amended by sub-section (1) of this section shall 

be deemed to be void, or over to have become void, on the ground only that, being a law which takes away or 

abridges the right conferred by sub-clause (a) of clause (1) of the said article, its operation was not saved by clause 

(2) of that article as originally enacted.”  
21 “Nothing in sub-clause (a) of clause (1) shall affect the operation of any existing law, or prevent the State from 

making any law, in so far as such law imposes reasonable restrictions on the exercise of the right conferred by the 

said sub-clause in the interests of the security of the State, friendly relations with foreign States, public order, 

decency or morality, or in relation to contempt of court, defamation or incitement to an offence."   
22 Ram Nandan v. State of U.P. AIR 1959 All 101   
23 AIR 1962 SC 955.  
24 AIR 1942 FC 22. 
25 Romesh Thappar v. State of Madras, AIR 1950 SC 124. 
26Ibid. 
27 Niharendu Dutt Majumdar v. King Emperor, AIR 1942 FC 22.   
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V. RECENT CONTROVERSY OVER FREEDOM OF SPEECH AND EXPRESSION AND 

LAW OF SEDITION 
In a democratic society, based on the rule of law, free speech and expression is not a luxury 

but a necessity. This right is considered basic liberty. But this right is not absolute as 

Constitution imposes limitations on citizens who would like to use this freedom. On the other 

hand, sedition in the context of section 124-A of Indian Penal Code, 1860, in itself a 

comprehensive term, and it embraces all those, whether by words, deed or writing, which are 

calculated to disturb the tranquillity of the State and lead ignorant persons to endeavour to 

subvert the Government and laws of the country. But what is to be noted is that criticism of 

political leaders or Government per se does not amount to sedition. Sedition charges would 

apply only if the said act create disaffection towards the Government and incite violence. There 

must be incited to violence and must be intended to create public disorder. 

Even after upholding the constitutional validity of section 124-A of the Indian Penal Code, 

1860, in Kedar Nath Singh v. the State of Bihar,28 still, there is confusion regarding the 

applicability of sedition law and freedom of speech and expression. There are some recent 

cases where the Supreme Court correctly maintained balance between section 124-A of IPC 

and freedom of speech and expression.    

The best case to understand why the Court have adopted a far more liberal outlook on the 

question of critical speech is perhaps the Balwant Singh v. State of Punjab,29 which involved a 

few people shouting anti-India and pro-Khalistan slogans after the assassination of Mrs. Indira 

Gandhi. The Court observed that over sensitiveness sometimes is counterproductive and can 

result in inviting trouble. Raising the casual slogans a couple of times by two individuals, 

without anything more, did not constitute any threat to the Government of India as by law 

established, nor could the same give rise to the feeling of enmity or hatred among different 

communities or religious or other groups. 

It is clear that the Court’s conception of sovereignty and Government power differs 

significantly from that of the present Government or even of the masses more generally, and is 

cognizant of the fact that it is inevitable that people will express their disaffection in various 

ways and treat every form of disaffection as seditious goes against common sense.30 

Moreover, the Supreme Court highlighted in the case of Arup Bhuyan v. the State of Assam that 

 
28 AIR 1962 SC 124.  
29 1995 (1) SCR 411. 
30 Ibid. 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
2137 International Journal of Law Management & Humanities [Vol. 5 Iss 1; 2128] 
  

© 2022. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

speech and words that amount to “incitement to imminent action’ can only be criminalised and 

that mere using of words that are distasteful do not constitute sedition and hence, cannot be 

punished. 

In Shreya Singhal v. Union of India,31 Supreme Court offers a very clear exposition of the 

difference between advocacy and incitement. The Court held that three concepts are 

fundamental to understanding the scope of free speech. For them, the first is discussion, the 

second is advocacy, and the third one is incitement. Mere discussion or even advocacy of a 

particular cause, however unpopular, is at the heart of Article 19(1)(a). It is only when such 

discussion or advocacy reaches the level of incitement that Article 19(2) kinks in. The Supreme 

Court held that section 66A of the Information and Technology Act, 2006 is unconstitutional 

on the ground that it was in direct conflict with the fundamental right of freedom of speech and 

expression. Under the Constitutional scheme, for democracy to thrive, the liberty of speech and 

expression is a cardinal value and of paramount importance.  

In the case of Kanhaiya Kumar v. the State of Delhi, 32 Kanhaiya Kumar was arrested on the 

charges of sedition for raising anti-national slogans to protest the hanging of Afzal Guru on the 

university campus. But the police haven’t been able to prove sedition charges against him. 

Kumar’s voice tested negative in forensic tests. And Kumar was granted interim bail for six 

months by the Delhi High Court. High Court noted that there were no recordings of Kumar 

participating in anti-national slogans. Deciding upon the issue, the Delhi High Court observed 

that while exercising the right to freedom of speech and expression under Article 19(1)(a) of 

the Constitution, one has to remember that Part-IV Article 51A of the Constitution provides 

Fundamental Duties of every citizen which form the other side of the same coin. 

The aforesaid judicial pronouncements have been discussed to get an idea as to what amounts 

to seditious acts. In the light thereof, it could be stated that unless the words used or the actions 

in question do not threaten the security of the state or of the public; lead to any sort of public 

disorder which is grave in nature, the act would not fall within the ambit of section 124-A of 

the Indian Penal Code, 1860. 

VI. CONCLUSION 
Today law of sedition in India has assumed controversial importance largely on account of 

change in the body of politics and also because of the constitutional provision of freedom of 

speech and expression guaranteed as a fundamental right. As we know that going against any 

 
31 (2013) 12 SCC 73. 
32 (2016) 227 DLT 612. 
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form of nationalism is a big deal and is a matter of public morality. In this context, India’s 

sedition law is liberal. It has been given that only speech that incites violence against the 

Government directly is liable to be prosecuted as seditious. If we refer to the limits set out by 

Article 19(2) as a permissible legislative abridgement of the right of free speech and expression 

and section 124-A IPC, the following broad conditions can be drawn. 

1. Section 124-A is ultra vires the Constitution as much as it infringes the freedom of 

speech and expression in Article 19(1) and is not saved by the word in the interest of 

public order. 

2. Section 124A is not void because the expression “in the interest of public order” has a 

broader connotation and should not be confined to only one aspect of public order. But 

it has more comprehensive content and embraces such action as undermines the 

authority of the Government by bringing it into hatred or contempt or creating 

disaffection toward it. 

Section 124-A of the Indian Penal Code, 1860, is partly void and valid. On the one side section, 

124-A section 124-A restricts freedom of speech and expression. On the other side, the 

restriction imposed on free speech, which makes it punishable to excite hatred or contempt 

toward the government established by law, is covered by clause (2) of Article 19 of the 

Constitution and can be held valid or intra vires the Court. 

***** 
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