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Gender Inequality in Rape Laws 
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1 

 

ABSTRACT 

While the concept of rape has been expanded to include non-penile-vaginal penetration 

activities under the Indian Penal Code, it is also gendered based on a fixed 

characterisation of the victim-perpetrator system on the grounds of the sex. Having 

emphasized that it promotes a simplistic notion of gender, and results in a gross under 

inclusion, I shall here condemn this gender-specific notion in Indian rape law Rather, a 

civil rights-based approach to understanding sex violence should be followed and the 

role of ethnicity in determining victims and offenders of an act of abuse should be 

negated. The case is focused on the responsibility of a State not to prejudice on the 

concept of sex, the tolerance of transgender rights and an evaluation of the traditional 

grounds of Indian infringement legislation to reject gender neutrality. 

 

I. INTRODUCTION 
India's response to sex neutrality under the Law of Violation can be defined in two words. In 

recent judicial and regulatory decisions in this field, the contours of the contradictory legal 

principles in dispute do not constitute a concerted deliberation. Obtaining various 

amendments to the viol offence under the IPC does not allow the legislature to consider the 

legitimate needs of both parties? 8 The voices of various sexual minorities, despite their 

strong influence in the battle for fundamental rights, were never considered in 2001, during 

the 172nd Study of the Indian Law Commission.2In 1996, Jaspal Singh of the Sudesh Jhaku v 

KC Jhaku Supreme Court in Delhi first addressed the issue of sex equality with rape laws. 

The Court was therefore forced to determine whether sexual actions by non-penetrators could 

be taken within the scope of the principle of offences until 2013. Yet the Court was not 

allowed to give a view on the question of equity between men and women. Although 

maintaining that the solution was impossible to offer a judicial structure by constitutional 

amendment alone, Singh J articulated his wish to provide gender-neutral descriptions of the 

crime of rape. While citing the following paragraph from the report of a California Law 

Review, the judge claimed that people under sexual harassment should provide the same 

                                                      
1 Author is a Student at Amity University, Noida, India. 
2“Criminal Law (Amendment) Act, 2013 (India), s 9.” 
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defense as women victims; women under sexual violence should not be accused of sexual 

assaults. Because of highly motivated offenses against women, abuse would do good work in 

putting the breach statute in a better light and mitigating social influences that are intended to 

increase the physical position of women.This is important to look at the condition of woman.  

In 1997, a Sakshi party based in Delhi demanded that it represent the problem presented in 

Jhaku before the Supreme Court of India. The supreme courts agreed in 1999 to investigate 

the 'precise problems' that the Law Commission of India would recognize.  The 172nd Law 

Commission Study of India then proposed replacing the offences with an offense of "sexual 

harassment" which was fully gender-neutral.  Ironically, a substantial rise in the amount of 

sexual harassment cases against young boys which may not have been deemed infringing 

actions under the description unamended was one of the major factors why the Commission 

found this recommendation. 15 Though, since the POCSO Act, 2012, which seeks to shield 

children against instances of sexual abuse, misconduct and pornography by a individual, this 

issue will not appear any more important than that of the Protection of Children from Sexual 

Offences. The Law Commission's suggestions have not converted into constitutional changes 

until 2012, when the Criminal Law Bill, 2012p is enacted. 16 Many considered the post-

POCSO, when the arguments for the change were not apparent, this initiative shocking. In the 

167th Edition of the Bill for 2012, assembled by the Congressional Standing Committee, the 

considerations investigated by Parliament are not reported unless a gender specific 

description of rape is introduced. In contrast, it recognizes specifically that the reactions 

provided to the State and public officials have "fostered the abuse and sexual harassment of a 

gender specific sexual nature only for the perpetrators, but that the agent is a man."  The 

Council of States has defined the introduction of a strictly gender-neutral concept as 

meaningless in terms of disagreement between the two representatives.  This obscure idea has 

attracted immense critical interest from female scientists in the face of prevalent uncertainty. 

For eg, Ms Indira Jaising, a prominent Senior Advocate in India, labelled the action as an 

inappropriate step in her opening speech to the Justice Verma Committee (JVC) because rape 

should always be described as a patriarchal crime and, accordingly, gendered crime.3  The 

country has been shaken by the 23-year-old woman's gang rape in the city of Delhi on 16 

December 2012, previous to this 2012 Act. As a part of the uproar that resulted, JVC was the 

legislation to investigate the reform to criminal law to allow quicker courts and to improve 

the prosecution to serious female sexual harassment. 20 Unlike the 2012 law, the JVC study 

                                                      
3“Law Commission of India, 172nd Report: Review of Rape Laws (New Delhi: Ministry of Law and Justice, 

Government of India, 2000)Google Scholar at para 7.2.” 
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also proposed that a violation of "abuse," which was generally recognized as an act of deep 

moral denunciation by culture, be continued and not replaced with the offense of "sexual 

assault."  The Committee has suggested that the crime would become sex-neutral, although 

that should only be accomplished from a victim's viewpoint. While the JVC study is 

admirably comprehensive, the factors behind this decision are not considered. 

While the suggestion was well accepted, the intended improvement did not succeed in 

absolute gender equality. The Legislature released the Criminal Law (Amendment) 

Ordinance of 2013 in a somewhat perplexing turnaround to implement a completely gender-

neutral concept of rape. This decision was criticized as rushed, contradictory to the JVC 

report's letter and nature,  and potentially having an effect on women's right to lodge a rape 

case.  The legislature has re-adjusted its stance after just a few months, prompted by this 

critique and maybe inspired by political factors. The Criminal Law Act (amendment) 2013, 

passed by the legislature within the next Legislative session, removes the Order and reverts to 

the existing gender-specific rape description.  While this move appeased those who opposed 

the Ordinance, it also prompted some leaders of the queer- campaign to blame the 

transgender group for the reversion. In Arvind Narrain's terms, "[the 2013 Act] has been a 

slap in the face for all those who felt transgender persons really became decent citizens in 

India as well."  A racial interpretation of the infringement of men and women's rights 

represents a mutual perception of racial, raising questions as to its adequacy in the minds of 

gender equality advocates4. This is critical because there is currently no offense according to 

the IPC equivalent to a infringement which properly protects the currently exempt class of 

victims. Such analysis, pertinently, presents another tough problem – whether in the whole 

discussion on gender equality in Indian viol law the rights of the transgender community ever 

featured. 

An analysis of the above chronology clarifies the far from ideal response from India to sex 

neutrality. The topic is yet to be deliberated deliberately, in light of several findings and 

amendments. It is deceiving, in relation to the Parliament or the judiciary, that most debates 

on the issue remain confined to the halls of different universities and political science 

organisations. As a result, the issue of gender equality in Indian breach law is both fair and 

acceptable, at least from theoretical point of view. 

                                                      
4“Section 375 of the IPC has been amended by the Criminal Law (Amendment) Act, 1983 (India), the Criminal 

Law (Amendment) Ordinance, 2013 (India), and finally the Criminal Law (Amendment) Act, 2013 (India). 

Though the Criminal Law (Amendment) Bill, 2012 (India) also sought to amend Section 375, the said Bill never 

came to be passed by the Parliament of India” 
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II. LITERATURE REVIEW 
According to Harshad Pathak(2016) Although the definition of rape under the Indian 

Criminal Code has been extended to include non-penile-vaginal acts of penetration, the 

definition continues to conform to the gender-specific notion of rape, based on the 

predetermined characterization of the victim-perpetrator framework on the basis of their 

gender. Having emphasized that it promotes a simplistic notion of gender, and results in a 

gross under inclusion, I shall here condemn this gender-specific notion in Indian rape law 

Rather, a civil rights-based approach to understanding sex violence should be followed and 

the role of ethnicity in determining victims and offenders of an act of abuse should be 

negated. The case is focused on the responsibility of a State not to prejudice on the concept of 

sex, the tolerance of transgender rights and an evaluation of the traditional grounds of Indian 

infringement legislation to reject gender neutrality. 

According to Sarah-Jane Lilley Walker (2019) Data gathered as part of the Economic and 

Social Research Council's wider study initiative on security, discrimination and gender-based 

abuse, which explored views and viewpoints on accountability for crime survivors The 

findings indicate that age and gender are significant factors in the perception of sexual assault 

and the criminal justice system, based on clear differences between the form of rape cases 

based upon the relationship between the survivor / accused and the victim. Although younger 

women and girls have been disproportionately impacted by some forms of cases of sexual 

assault and are more likely than men and women to come into contact with criminal justice, 

their conviction was not automatically higher. The findings also suggest that some of the 

most vulnerable survivors of sexual abuse, particularly those suffering from mental ill health, 

are also unable to obtain criminal justice. Victims — The criminal justice system is 

underrepresented for Black or minority ethnic or homosexual, gai, transgender, transsexual, 

queer communities, meaning they do not pursue the same recourse to criminal justice as the 

white heterosexual victims – survivors. 

THE ARGUMENT FOR GENDER NEUTRALITY 

For order to maintain this societal order, democratic civil justice needs racial equity and 

freedom to be the two main components. Even when the states were created, after 

independence in the post-colonial period in India, this order is respected and maintained. 

Throughout the constituent assembly discussion and discussions Dr. B. R. Ambedkar 

reiterated these evidences. According to the American philosopher, John Rawls, "social 

justice is the first principle of civil institution,"3 which has changed and resurrected social 
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justice. Racial bias has taken the lead in the Indian sense due to policies that have favoured 

certain citizens or community over others in India. Brahmanical Hinduism, of Aryan 

character and origin and propagation of unequal order, endorsed this kind of social order.5 

Through enforcing policies and affirmative measures by the State and institutional 

protections, economically marginalized and vulnerable parts of society had to be improved. 

In order to truly create an inclusive world order, a combination between social justice and 

equity needed to be created. Post-Colonial India wanted to see social change such that social 

justice can be attained, but the transition still has a huge task before the government and the 

legislators, even after 70 years of Indian independence. So, the issue is that we will 

effectively change the world socially. Only if the conventional conceptions of culture that 

contribute to biases of finance, community and politics are broken will societal changes take 

place. Indian culture is a prime illustration of social inequalities, as well as caste, gender ism, 

sexual discrimination and ethnic tensions, and so the only way that India can be viewed as a 

democratic and forward-looking country that achieve social justice and equality in its true 

nature is through a societal change cantered on these aspects. 

III. HUMAN RIGHTS AND STATE OBLIGATION 
As stated earlier, a crime must be treated solely as a breach of human rights. Nevertheless, 

technically, such a definition is conflicting with the class interpretation of viol rule. In 

addition, if rape is an violation of human rights, it cannot be a crime of rape to penalize these 

instances on the grounds of gender of the individuals involved in terms of the protection they 

provide. Human rights are the rights which each person is granted for being a human being, 

such as the right to life with integrity and fair protection of the law. This extends in fair 

measure to males, women and transgender individuals. 

There is ample of proof to support this claim. The UDHR Preamble says that the cornerstone 

"of democracy, fairness and harmony in the world" is "the intrinsic equality and the 

inalienable freedoms of all members of the Human family.” Article 2 of the UDHR says that 

everybody has the right to the citizenship, freedoms and privileges set forth in this 

Declaration irrespective of their sex, class or religion .'61 Article 7 notes further that, "all are 

equal before the law and entitled to fair treatment by law without prejudice. Crucially, Article 

8 stipulates that, 'everyone has the right to fair redress for actions breaching the constitutional 

rights given to him by constitution or statute by the national courts qualified.'6 . The usage to 

                                                      
5“Indian Penal Code, 1860 (India), s 375.” 
6“India’s Progress on Rape Law Throws Transgender People Under the Bus Magazine (22 April 2013), online: 

429Magazine http://dot429.com/articles/1965-india-s-progress-on-rape-law-throws-transgender-people-under-
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gender-neutral words in the same manner is secured in breach of the Declaration and against 

any incitement to such discrimination.' 

To be sure, the simple interpretation of the above agreements represents merely a structured 

definition of equity rather than a concrete one. Whereas the former applies to fair justice of 

sameness, it is focused on recognizing that fair fairness, at times, allows the state to work 

differently with a community of individuals: the emphasis of the concept of substantive 

equity is not only on equity, but on the effect of the statute. In India, the social, economic and 

educational inequities are taken into delibaration" Parmanand Singh says. ... The main issue 

... is that the law or procedure involved works to get the vulnerable community under 

management.Equality law in India is bent towards the boundaries of formal rights, 

undertakings, intransigence and reverse capacity and it includes restrictions on formal and 

content fair treatment by the creators to maintain current institutional inequality."  This 

provision suggests that noted women such as Catharine MacKinnon appear to believe that 

"the Constitutional text in India has considerable potential to improve the subordination of 

women to men." One might be tempted to justify the constitutional nature of Article 15(3) of 

Section 375 of the IPC. Despite its change in definition, Article 15(3) may also be read 

clearly as empowering the state, without requiring the government to abdicate to its 

constitutional obligation to defend its people from human rights abuses, to give greater levels 

of protection to women and children. Furthermore,  the violation as specified in section 375, 

in comparison to other jurisdictions, is the only criminal offense in Indian criminal law 

which, without alternative recourse, deals with the serious instances of sexual assault which 

violate a victim's physical integrity. When viewed from this angle, "the reason for the 

prosecution of criminality in this abomination often tends to be more stringent than the 

situation when there is an appeal for a differentiation between the penetration of the feminine 

body and the penetration of the masculine body, irrespective of the age of the participant." 

Rather, We are just attempting to illustrate its shortcomings in terms of the fundamental 

obligations of the Administration.7 

In this context it is not only abstract that the State needs to maintain consistency with the 

aforementioned obligations. It is generally agreed that States are obligated to maintain 

conformity without interference for human rights in their territories. Indeed, General 

Guideline 19 on violence against women stated that [abuse] is not limited to acts of or on 

behalf of governments in compliance with the Convention on the Abolition of All Kinds of 

                                                                                                                                                                     
the-bus”. 
7“Activists Join Chorus Against Gender Neutral Rape Laws” The Times of India (7 March 2013).” 
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Discrimination Against women .... For eg, in conjunction with Article 2, paragraphs (e), the 

Convention encourages States Parties to take all necessary steps to eradicate any individual, 

entity or company's discrimination against women. In addition, if Member States fail to 

exercise their due diligence in order to prevent violations of rights or to prosecute, and to 

discourage attacks and provide compensation, they may be accountable for their acts, in 

compliance with general international Laws and relevant human rights treaties. The idea that 

the State is responsible for the oppression of non-States and is based on the principle of the 

State duty to protect and maintain human rights was established in the light of 

Recommendation General No. 19. This has strengthened the codification of an emerging 

theory of state liability. The National Human Rights Commission in India has adopted a 

similar stance in order to state: it is the State's prime and inevitable duty to protect all those 

who make up the right to life, the right to democracy, equal rights and dignity. Therefore, the 

State is liable to ensure that these rights will not be violated by open acts, bullying or 

negligence. It is a simple and emergent concept of human rights case law that not only the 

actions of its members, but also those of Non-State actors within their own jurisdiction are 

responsible for the State's actions. Moreover, any neglect that may lead to, or facilitate, an 

violation of human rights is the responsibility of the State. As such, the duty of a State to 

ensure the protection within its territory of its citizens of their basic human rights seems to 

preclude the idea of gendered security, thus casting widespread doubt on the adequacy of the 

gender specificity of Indian violation law, especially when there is no alternative of such 

severity within the Indian contextcriminal law.8 

IV. OBJECTIVES 
 To study gender inequality in rape laws. 

 To study human right abuse in rape laws in view of gender inequality. 

 To study principle of gender inequality with respect to rape laws. 

 To give arguments against gender inequality. 

V. CONCLUSION AND RECOMMENDATIONS 
A substantial portion of the resistance to gender equality in the infringement legislation can 

be attributed to a misconception of the context. It is presumed on the grounds of this 

suggestion that the rape offence will be desexualized by a stroke and the stigma linked to the 

                                                      
8“See Justice Verma (Retd) Committee, Report of the Committee on Amendments to Criminal Law (New Delhi: 

Justice Verma (Retd) Committee, 2013)Google Scholar [JVC, Report].” 
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crime will vanish. Gender neutrality does not mean to desexualize rape but it is about 

acknowledging the crime which goes outside the model of the male-to-female. Gender 

neutrality does not change actions and behaviours ... because paradigm changes not only 

requires linguistic transformation but structural and social transformation.' Thus, the systemic 

issues that threaten the Indian criminal justice system, such as harrowing, weak and 

fraudulent investigation processes, and the deterioration of victim interviews, must be 

resolved to ensure that the Similarly, sex equality may be significantly more appealing. 

Having said that, I have a voice now about whether the rape crime can be deemed morally 

normative from the viewpoint of myself as the survivor and (ii) as the attacker. From a 

victim's point of view, it is the State's duty to defend its people from abuses of their bodily 

dignity and personal equality without prejudice, inter alia on the basis of sex because the 

characterisation of abuse is a breach of human rights. This argument is strongly supported by 

the NALSA apex court decision, which recognizes the transgender community's suffering 

and vulnerability to sexual assault. The rule will also develop in accordance with apparent 

shifts in social systems. The case against the reverse seems to have been mis replaced, either 

because of a shortage of evidence or because of the violence in non-traditional assaults. The 

offense of rape is, therefore, urgently necessary from the perspective of the victim, a 

suggestion that most women's and sexual minority organizations tend to agree on. 185 It is 

inconceivably in the mind of the rapist that, on the grounds of expectation that civilization 

can one day get rid of its oppressive tendencies, it avoids the theatrically responsible and 

morally necessary requirement for gender equality throughout the law of rape. It requires an 

effective judicial redress for other victims of sexual attacks, merely because the statute failed 

to consider the offenders. There is no other infinite deference to the principle of the 

universality of civil rights. Alternatively, it would supplement the implementation of gender 

equality with parallel rape legislation and structural changes based upon legal protections to 

support perpetrators in abuse cases, rules for deterrence ... The State can suggest adopting 

unequal proof requirements as a way forward to tackle gender-based power differentials in 

Indian society. Likewise, a state can have such statutory implications even if a man files a 

fake or baseless accusation of rape to mitigate the possible danger of counter-claim by a man 

who suspects him of raping a woman. This initiative would represent a step in the right 

direction, corroborated by sufficient judicial preparation, without deliberate incorporation in 

the context of criminal law. Gender neutrality is, after all, not aimed at removing the social 

context from the jurisprudence of the rape statute, but at restricting the impact on the 

identities of the perpetrators and suspects. I also assume that the offence of infringement 
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under the IPC will be interpreted gender-neutral with regard to the victim. 

Nevertheless, the State may recognize at least a separate gender-neutral sexual offense with 

similar seriousness with the same penalties as those imposed for the offense with rape as an 

inadequate alternative to absolute gender neutrality. The recommendation is focused on the 

belief, from mothers, children and sexual minorities, that each type of perpetrators of sexual 

assault must be handled separately. There is also a substantive recourse for the subset of 

women still absent from the criminal justice system, particularly though the offense of abuse 

may stay limited within the conventional male-to-female model. While the unwillingness to 

see non-traditional sexual assaults as crimes could deny some of the perpetrators of their due 

moral disapproval, other gender noncompliance will willingly see it as another concession by 

them to preserve human rights. The 'bad' could never, after all, be the enemy of the 'ordinary.' 
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