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Human Rights for Migrants at Sea:  

A Lackadaisical Approach? 
 

MALVIKA KALA
1 

 

ABSTRACT 

Contemporary societies witness a heterogenous mix with the co-existence of citizens and 

non-citizens as a more or less permanent feature. The existence of international migrants 

in world population has seen a steady growth and has hence been a structural component 

in western democracies. However, a shift in trend since the last two decades towards a 

generalized restrictive turn amongst the countries of destination has signaled a 

deterioration in the status of migrants and the same is likely to worsen in lieu of the 

protectionist tendencies post a pandemic and changed geopolitical world. A climate of 

rising unemployment, labour market regulation, socio-economic uncertainty, decreased 

focus on welfare programmes and rising levels of racism, xenophobia and discrimination 

is unlikely to render the conditions of migrants as lucrative.2 Essentially, a neoliberal 

economic environment attributes to the state favouring irregularities and abuse, 

especially in areas wherein low-skilled economic sectors are involved and immigration 

policies become not a matter of ethics but a facet of structural justice. The institutions 

governing the same hence become contingent features of it and they vary to an 

appreciable extent from one society to another, complicating the task of even assessing 

the policies in an adequate way, therefore demanding careful investigation and a 

concrete solution. Further, the role of international law with respect to regulation of 

cross border movement of people is limited. The matter of contention in its 

implementation becomes the weak enforcement of it as well the reluctance of states to 

cede their sovereignty in functioning in accordance with their own criterias. Although 

certain regional initiatives constrain the authority of their states,3 largely, the states are 

free to exclude or admit by their own nation discretion.4 The author of this paper aims to 

analyze the legal instruments in place for migrants and their protection and establish a 

case for a more comprehensive approach towards the same. 

 

                                                      
1 Author is a student at Symbiosis Law School, Pune, India. 
2 P. De Guchteneire, A. Pécoud, And R. Cholewinski, Migration And Human Rights: The United Nations 

Convention On Migrant Workers’ Rights (2009) 
3 1992 Maastricht Treaty allows citizens qualified freedom of movement within the territory of EU-member 

states 
4 The Citizenship Amendment Act 2019 of India grants special rights to minorities of 3 countries. 
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I. IMMIGRANTS AND INTERNATIONAL LAW  
Apart from the abovementioned International treaties, an instrumental and perhaps the most 

comprehensive convention is the International Convention on the Protection of the Rights of 

Migrant Workers and Members of their Families (ICRMW). A migrant worker is hence 

defined as an individual “who has been engaged, is engaged or is to be engaged in a 

remunerated activity in a State” of which he or she is not a national.5 The treaty hence 

outlines the twofold rights of migrant workers – the civil and political rights as well as their 

economic, social and cultural rights. Broadly the provisions of the treaty apply to both 

documented and non-documented members and their families, but it does offer special 

protections specifically for irregular or non-documented migrants. Moreover, as per The 

Committee on Migrant Workers (CMW), the scope of this treaty can be expanded by member 

states, (including irregular migrants) and the interpretation of the same has to be in 

accordance with other human rights treaties and other international treaties ratified by them.6 

Besides the ICRMW, other instruments also provide protection to migrant workers in the 

form of protections provided for all human beings at work. For example, the ILO 

Convention,7 protects migrants workers specifically and guarantees the basic rights of access 

to health care and the right to non-discrimination.  

Furthermore, an irregular migrant worker or a non-documented migrant worker may be 

defined as a person entering a country without due authorization for the purpose of seeking or 

obtaining employment. This term replaced the use of “illegal migrant worker” in 1975 vis-à-

vis a UNGA resolution.8 This has led to detachment from the stigma attached to the term 

“illegal migrant.”9 Even the ICRMW defines an irregular migrant worker as a migrant not 

authorized to stay and engage in any form of financially or otherwise remunerated activity in 

the state of employment.10 

(A) IMMIGRATION AND INTERNATIONAL TRADE 

As one of the major purposes of migration is attributed to seeking employment, cross- border 

migration and international trade account for an enormous part of yearly mobility of people 

                                                      
5 International Convention on the Protection of the Rights of All Migrant Workers and Members of Their 

Families (adopted 18 December 1990, entered into force 01 July 2003)  
6General Comment No. 2 on the rights of migrant workers in an irregular situation and members of their family, 

UN DOC. CMW/C/GC/2 (28 August 2013) 
7ILO Migration for Employment Convention (Revised), 1949 (No. 97)  
8UN General Assembly, Resolution 3449(XXX), Measures to ensure the human rights and dignity of all 

migrant workers, UN DOC. A/RES/32/120, (9 December 1975). 
9Council of Europe Parliamentary Assembly, Resolution 1509 (2006), Human Rights of Irregular Migrants (27 

June 2006) 
10ICRMW, art. 5. 
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and goods across the globe and the last wave of globalization saw a relentless growth in the 

same.11 Thus worldwide movement can be ascribed to be a reason for cross-country contrast 

in profitability or a supplement to global progression of wares. Wherein a productivity 

difference arises because of an external economy effect of human capital, physical capital has 

weak incentives to flow from developed to underdeveloped countries while pressures for 

international migration from poor to rich countries are strong. The balancing factors 

underlying an efficient global dispersion of population are those which generate advantages 

to size, such as public goods, or increasing returns to scale on one hand, and those which 

generate disadvantages to size, such as immobile factors or congestion effects in the 

utilization of public services, on the other hand. The modern welfare state typically 

redistributes income from the rich to the poor in a way which attracts poor migrants from the 

less developed countries. Since migration could impose a toll on the redistribution policy of 

the Developed Country it may benefit from the extension of foreign aid to the Less 

Developed Country if this aid serves to finance a subsidy to workers in the Less Developed 

Country, thereby containing migration. ” 

II. IMMIGRATION AT SEA AND HUMAN RIGHTS 
The UDHR12 as well as the ICCPR13 provide the individual with the right to leave any 

country, include his own. Hence the human right to emigrate is a generally recognized right, 

however, it remains asymmetrical as it is not complemented by corresponding right to 

immigrate.14 Although general rules in place encourage states to adopt a human rights based 

approach in addressing such cases, many states for reasons such as preservation of welfare or 

culture of its own citizens, adopt legislations restricting immigrants. Essentially, there is no 

human right to mobility. As defined above, a migrant is a person who crosses a border to 

leave the state territory and settle into another state and the process becomes illegal if 

performed without legal compliance with the rules of the destination state. A lot of these 

instances have taken place via the sea routes (especially in times of crisis) and hence the 

rights come to be governed under UN Convention on Law of the Seas, which encompasses 

different jurisdictions which hence becomes a grey area for evading international 

responsibility.   

                                                      
11UNDERSTANDING THE CHANGING PLANET: STRATEGIC DIRECTIONS FOR THE 

GEOGRAPHICAL SCIENCES, NATIONAL RESEARCH COUNCIL (2010) 
12UDHR, art. 13(2)  
13ICCPR 1966, art.12(2) 
14 United Nations High Commissioner for Refugees, Rescue at Sea, Stowaways and Maritime Interception: 

Selected Reference Materials (2011). 
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(A) DIFFERENT MARINE JURISDICTIONS 

The generalized approach to determine the state exercising control and hence responsible is 

dependent on the area which is divided as the following: 

 Territorial sea:  The coastal state sovereignty beyond its land and internal waters is 

described as the territorial sea15. This extends upto 12 nautical miles from the baseline 

from which it is measured16  and hence for the purpose of immigration at sea, the 

territory of a state goes up till the same.  

 Contiguous zone: Unlike the territorial sea demarcation, the contiguous zone is not a 

natural prolongation of land territory of  a state but must be explicitly proclaimed 

under the domestic legislation of the concerned state. However, it may not extend 

beyond 24 nautical miles from the baseline of the state.17 

 Exclusive economic zone: Immigration rights are not granted to the coastal state with 

regards to its exclusive economic zone.18 Hence, essentially, the regime applying 

within the exclusive economic zone is not dissimilar from that of high seas.19 

 High seas: No state can claim sovereignty validly on the high seas,20 except in cases 

expressly provided in international treaties or in UNCLOS. The ships of high seas are 

subject to the exclusive jurisdiction of the state that grants them their nationality- that 

is the flag state.21 

Essentially, the transportation of migrants is not amongst the listed activities justifying a visit. 

Hence the author infers that a ship suspected of engaging in smuggling cannot be scrutinized 

by a warship flying under a different flag as they do not (even if indirectly linked) fall into 

the cases listen in the provision of UNCLOS.22 The same is not to be confused with piracy, as 

that is defined within the purview of Article 101.23 Due to the voluntary nature of migration, 

there are only exceptional circumstances within which smugglers can be considered as slave 

traders. Hence it principle of “interception at sea” can only take place with the consent of the 

                                                      
15UNCLOS, art.2 
16UNCLOS, art.3 
17UNCLOS, art 33(1) and art 33(2) 
18UNCLOS, art 56. 
19Under Art. 58(2) UNCLOS, Arts 88–115, relating to the high seas, and other pertinent rules of international 

law apply to the exclusive economic zone in so far as they are not incompatible with Part V UNCLOS 

(exclusive economic zone). 
20UNCLOS, art. 89 
21UNCLOS, art. 92 
22UNCLOS, art. 110 
23UNCLOS, art. 101 
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flag state.24 The rationale behind such lucidity seems to be that no individual is an immigrant 

without having crossed or at least attempted to cross a border and hence freedom of 

navigation and the exclusive jurisdiction the flag state prevails. 

More often than not, this “freedom” takes the form of a legal lacuna that fails to hold 

accountable violation of human rights, smuggling of migrants being one of the most prevalent 

forms. 

(B) TRANSNATIONAL CRIME OF SMUGGLING MIGRANTS BY SEA 

The increase in organized criminal groups and smuggling of migrants led to the adoption of  

Protocol against the Smuggling of Migrants by Land, Sea and Air 2000 (herein referred to as 

the Migrants protocol) to supplement the UN Convention against Transnational Organized 

Crime.  

The Migrants Protocol further defines “smuggling of migrants” as procurement to obtain, 

either directly or indirectly a benefit, financial or material, on the illegal entry of a person into 

a state party of which he or she may not be a national or permanent resident.25  The definition 

provides a clear distinction between a “smuggler” per se and a migrant, holding the former to 

be a criminal against whom the Protocol can be negotiated and adopted implying that an 

illegal immigrant in himself cannot become the smuggler of his. Hence, it encompasses the 

am to establish international cooperation for the prevention, investigation and prosecution for 

a number of offences if it is of transnational character and involved an organized criminal 

group.26  The parties to the convention hence are bound to establish criminal offences and 

acts that facilitate smuggling.27 

The author however is of the opinion that although the Protocol attempts to address the 

specialized problem posed by smuggling of migrants by the sea, it does not substantially 

address the required change in the UNCLOS approach with regards to the principle of 

freedom of navigation on the high seas and in exclusive economic zone as well the exclusive 

jurisdiction of the flag. Additionally, the jurisdiction beyond territorial sea requires prior 

authorization by the flag state with regards to boarding and searching of the foreign vessel.28 

The wording of the clause does require more precision, measures such as the seizure of the 

ship and the arrest of the smugglers to be subsequently surrendered to the authorities of the 

                                                      
24United Nations High Commissioner for Refugees, Interception of Asylum- Seekers and Refugees: the 

International Framework and Recommendations for a Comprehensive Approach, UN DOC EC/50/SC/CPR.17, 

(9 June 2000) 
25PROTOCOL AGAINST THE SMUGGLING OF MIGRANTS BY LAND, SEA AND AIR 2000, art. 3(a) 
26UNITED NATIONS CONVENTION AGAINST TRANSNATIONAL ORGANIZED CRIME, art 3(2). 
27UN CONVENTION AGAINST TRANSNATIONAL ORGANIZED CRIME, art. 6(1) 
28UNCLOS, art 8(2) 
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flag state for criminal prosecution can be envisaged in this regard.  

Since the boarding of a suspected ship is subject to request and receipt of authorization by a 

foreign state, the issue of communication becomes a main contention for the Migrants 

Protocol. In case of official communication between the parties involved, the Protocol 

demands an “expeditious” solution by both the parties in the form of an obligation to respond 

expeditiously. It also allows for rapid, informal means of communication such as telephones, 

emails etc.29 Additionally, with regards to the practicality tenet of the same, the question of 

name, each party shall designate an authority or, wherever necessary, authorities to receive 

and respond to request for assistance with regards to confirmation of registry or of the right of 

a vessel to fly its flag and for authorization to take appropriate measures.30   

However, it can be inferred that the reference to the right of taking appropriate measures in 

accordance with relevant domestic and international law are not much of concrete help, 

considering that international law provides for no deterrent effect or liability for the 

effectiveness. The state of whom the smugglers are nationals must be mandated to arrest 

them for the initiation of criminal prosecution. Accordingly, seizure of ships, belongings, 

bank accounts etc by the capturing state, must be processed as they would not be prejudicial 

to the existing framework of law of sea.  

(C) SAFETY OF LIFE AT SEA 

With regards to the most basic human right of safety, the duty to render assistance in case of 

danger at sea is provided for in several treaties with regards to activities at the sea31 - 

achieving the delicate balance between international law of sea and international human 

rights law. The duty of rendering assistance however can be traced back to a long- standing 

tradition of maritime custom and can be found in general principle of law as well. 32 In 

addition, it can also be understood as an aspect of human right to life as envisaged in 

multilateral treaties, for instance, Convention for the Protection of Human Rights and 

Fundamental Freedoms33  or International Covenant on Civil and Political Rights.34 It is 

widely established as a conventional rule and may be regarded as a part of customary 

international law.35 It is pertinent to note that a state’s obligation to rescue persons in distress 

                                                      
29UNCLOS, art 8(4) / 
30UNCLOS, art 8(6) . 
31S. Trevisanut, Search and Rescue Operations in the Mediterranean: Factor of Cooperation or Conflict?, THE 

INTERNATIONAL JOURNAL OF MARINE AND COASTAL LAW (2010)  
32 ICJ Statute, art 38(1)(C ) 
33 Convention for the Protection of Human Rights and Fundamental Freedoms, art. 2(1) 
34 ICCPR, art 6 
35Art 12 of the 1958 Geneva Convention on the High Seas, 450 UNTS 11; Chapter V, Reg 10(a) of SOLAS; Art 
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at the sea offers no exception or scope for discrimination, irrespective of the legal status of 

the persons to be rescued.36 The scope of the duty rationae personae is broadly formulated to 

the benefit of “any person” in UNCLOS and “regardless of the circumstances in which that 

person is found.”37 The coastal States have a responsibility to facilitate the rescue of people in 

distress at sea.38 The ILC considered that its draft articles codified custom39, and it is today 

generally accepted that Article 98(2) of UNCLOS reflects customary International law.40 

It is pertinent to note here that the recipients of the option to be helped adrift are altogether 

people who are distressed, regardless of their nationality of the ship and including the 

individuals engaged in illegal activities, like drug trafficking, slave trade, migrant smugglers, 

pirates or militants. On account of migration via ocean, the right to be assisted takes on 

extraordinary significance, because of the way that the migrants transportation is often seen 

taking place in deplorable, cruel and inhuman conditions in unseaworthy and overcrowded 

water craft, presented to the threats brought about by terrible climate, starvation, drying out, 

and ailment. In such a large number of cases, the illicit transient is simultaneously an 

individual in distress at sea. It was held in Eleanor41 that distress must be urgent, ‘it must be 

something of a grave necessity . . . proved in satisfactory manner'.42 It was also noted that 

there need not be immediate physical necessity, even moral necessity would justify the need 

for rescue.43 

(D) HUMAN RIGHTS SPECIFIC TO MIGRANTS 

The most basic right specifically granted to migrants is the right to be humanely treated. 

                                                                                                                                                                     
10 of the International Convention on Salvage 1989, 1996 UKTS 9; This view was shared by the International 

Law Commission with regard to Art 12 of the Geneva Convention on the High Seas 1958. SEE UN DOC 

A/3179 (1956); Scaramanga v Stamp [1880] 5 CPD 295, 304. 
36Art 11 of the Brussels Salvage Convention provides that the duty to assist applies to 'every- body, even though 

an enemy, found at sea in danger of being lost'. Art 2.1.10 of the SAR Convention requires assistance to be 

provided regardless of the nationality or status of persons to be rescued or the circumstances in which that 

person is found. 
37SAR Convention, annex, chapter 2, para. 2.1.10.  
38UNHCR, ‘Rescue-at-SEA: Specific Aspects relating to the Protection of Asylum-Seekers and Refugees 

Rescued’, Expert Roundtable, Lisbon, (25-26 Mar. 2002) Summary of Discussions, (11 Apr. 2002), para. 13. 
39ILC, ARTICLES CONCERNING THE LAW OF THE SEA WITH COMMENTARIES, Yearbook of the 

International Law Commission, 1956, Vol. 2, p. 281. 
40RICHARD BARNES, “THE INTERNATIONAL LAW OF THE SEA AND MIGRATION CONTROL”, in 

Bernard Ryan and Valsamis Mitsilegas (eds), Extraterritorial Immigration Control: Legal Challenges, 

MartinusNijhoff, 2010, p. 134; Guy S. GOODWIN-GILL, THE REFUGEE IN INTERNATIONAL LAW, 

OXFORD UNIVERSITY PRESS, Oxford, 1996, p. 278; BERNARD H. OXMAN, “HUMAN RIGHTS AND 

THE UNITED NATIONS CONVENTION ON THE LAW OF THE SEA”, Columbia Journal of Transnational 

Law, Vol. 36, Nos 1–2, 1998, p. 415; MYRON NORDQUIST, SATYA N. NANDAN AND 

SHABTAIROSENNE (EDS), THE UNITED NATIONS CONVENTION ON THE LAW OF THE SEA 1982: 

A Commentary, Vol. 3, MartinusNijhoff, Leiden and Boston, MA, 1985. 
41Eleanor [1809] Edw. 135. 
42ibid. 
43ibid. 
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Moreover the purpose to protect the migrants is one of the most clearly stated objective of the 

Migrants Protocol.44 Additionally, migrants, especially the most vulnerable amongst them, 

have the right to be treated humanely by immigration officials and be protected from violence 

that may be inflicted on them by others.45 The moral point of view envisages that the right to 

be humanely treated is a facet of overarching dignity of people to are merely struggling to 

find a means to earn a living and this extends in cases wherein the migrants are travelling by 

their own means and not being smuggled.  

Furthermore, the attempt of an individual to migrant should not be treated as a criminal right. 

Even if an asymmetrical right, such as the right to emigrate, must have a concrete basis. If not 

the right to be admitted into a foreign state, the principle alone should suffice to mitigate 

criminal liability of attempted migration. It is pertinent to note the distinction between illegal 

migrant and migrant smugglers here- the former are merely victims of the latter. As pointed 

by Ecuador at the ratification of the Protocol, migrants are merely victims of illicit trafficking 

carried out by criminal organizations for the purpose of unjust and undue enrichment at the 

expense of those wishing to perform honest work abroad.46 

In addition to that, an individual is protected against torture, in a non-derogable manner, as 

international law prevents states from extraditing, expelling, or returning a person to a state 

wherein there is a legitimate ground for believing that the person would be subjected to 

torture if returned.47 It also hence essentially implies that illegal migrants cannot be returned 

to a state where in case of specific circumstances, the person may be subject to cruel, 

inhuman or degrading treatment irrespective of the state being his or her own nation state of 

permanent residence. It is interesting to note that states that are parties to treaties that abolish 

capital punishment, a similar prohibition applies with respect to extradition, expulsion or 

return to states wherein an individual is at risk of being subject to death penalty.  

(E) REFUGEE RIGHTS 

Another relevant faction of rights relevant for migrants by sea are refugee rights provided in 

the 1951 Convention Relating to the Status of Refugees (amended by the 1967 Protocol).48  

The convention however does not provide the refugee with a right to receive asylum in any of 

its state parties. It hence, although does provide for the principle of non-refoulement, but in 

                                                      
44 MIGRANTS PROTOCOL 2000, art 2 
45MIGRNTS PROTOCOL 2000,  art 14 (1) and art 16(4) 
46Ecuador, ratification of Migrant protocol 2002 
47CONVENTION AGAINST TORTURE AND OTHER CRUEL, INHUMAN OR DEGRADING 

TREATMENT OR PUNISHMENT 1948, art 3. 
48 G. GOODWIN-GILL AND J. MCADAM, THE REFUGEE IN INTERNATIONAL LAW, Oxford University 

Press (2007) 
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this regard, it seems a lackadaisical effort as it does not comply with the principle of UDHR 

which states that everyone has the right to seek and enjoy asylum from persecution.49 The 

ambiguity can be understood as the right granted is limited to not to be returned to a state, 

wherein he is threatened for a number of specific reasons.  The fundamental and non-

derogable character of the principle of non-refoulement has also been reaffirmed by the 

UNHCR as well as the UNGA.50 Further, no reservation is permitted to the principle of non-

refoulement51 as it is intended to be an expression of a generally accepted principle.52 

III. CONCLUSION AND RECOMMENDATIONS 
“The global conditions must aspire to achieve a world in which migrants move as a matter of 

genuine choice. It’s time for the international community to come together to more 

responsibly and humanely manage the movement of people.”53 

As the world has become more globalized, so much so that goods, capitals and even 

pandemics are transnational in nature, it is unfortunate that there is no human right to 

mobility. To exchange poverty or conflict in place for honest hard work, humans are often 

driven to cross borders clandestinely and illegally at the additional risk to life, increased cost 

of suffering and displacement, threats by criminals and social vulnerability. Protectionist 

policies such as virtual militarized zone to prevent illegal migration at the Mexico-US 

border,54 semi-enclosed seas such as the Mediterranean or the Red Sea are today the 

graveyard of a huge population of many human beings merely seeking a life in decent 

conditions.  

The international conventions do aim to establish a smooth transition in the life of a migrant. 

Apart from the Customary international law obligations, the Migrants Protocol has proved to 

be the most comprehensive treaty on the abovementioned issue appear to be focused on the 

preservation of traditional law of the sea and not essentially on the States prerogative to 

counteract smuggling of migrants. Although the improvement on means of communication 

between state parties are an innovative aspect of the Protocol, the results of the same have 

been modest due to poor implementation with regards to establishing  a separate authority 

                                                      
49UDHR, art 14(1) 
50UNHCR, CONCLUSIONS ADOPTED BY THE EXECUTIVE COMMITTEE ON THE INTERNATIONAL 

PROTECTION OF REFUGEES, p. 6,7 (United Nations, 1975-2009).  
51Convention Relating to the Status of Refugees, 1951, Article 42(1), 28thJuly 1951, 189 UNTS 137; Protocol 

Relating to the Status of Refugees, 1967, Article XII (1), 4th Oct. 1967, U.N.T.S. Vol. 606.  
52Resolution adopted by the Conference on the Status of Stateless Person, Final Act of 28 Sept 1954, 360 UNTS 

117 
53 William Lacy Swing, Director general, International organization of Migrants  
54A. PÉCOUD AND P. DE GUCHTENEIRE (EDS), MIGRATION WITHOUT BORDERS, Beghahn 

Publishing in association with UNESCO (2007). 
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(only 23 states of all state parties have announced the naming of an authority). However, the 

most pertinent contribution of the Protocol is the specification of grants of rights to be given 

to the illegal migrants. 

Additionally, illegal migrants must not be resorted to criminal liability, save exceptional 

circumstances. In case of distress at sea, the right to be rescued and brought to safety must be 

non-derogable. The right to asylum in case of refugees must be respected. More often than 

not, irregular migrants are not just victims of smugglers, but also a number of states which 

are trying to evade their legal and moral duties by utilizing legal loopholes. The very flaw in 

the system is the asymmetrical nature of these rights as they grossly undermine the purpose 

of international law and its aspiration to address the basic human rights of illegal migrants. 

It is important to construct just and fair immigration policies, focused on social institutions 

that create these groups and condition the life circumstances of their members through the 

inequalities of opportunities they produce. Migration is more often than not, a process to 

escape from unsatisfactory situations. Legal or illegal, thousands have lost their lives in 

unsuccessful attempts to cross borders and reach places wherein their safety against 

persecution, poverty, conflicts or natural disasters and calamities is ensured.  

It is the dire need of the hour to internationally cooperate and uphold human right to a 

dignified life and ensure that a favour in legal frameworks is placed for the sake of 

distributive justice towards the weaker subject- the illegal migrant, as compared to the 

stronger subject- the state. If state provisions do not offer sufficient protection, domestic 

legislations must be in consonance with international laws, which ideally should focus on 

making certain basic standardized norms or guidelines, such as, protection from persecution, 

right to seek opportunity, right to asylum, enforceable and state parties liable in case of 

breach. It must be remembered that the essence of law is not conservation, but change and 

improvement 

***** 


