
Page 1331 - 1335 

 

 

   

 

 

 

INTERNATIONAL JOURNAL OF LAW 

MANAGEMENT & HUMANITIES 

[ISSN 2581-5369] 

Volume 3 | Issue 3 

2020 

© 2020 International Journal of Law Management & Humanities 

 

 

 

 

 

 

 

 

 

 

Follow this and additional works at: https://www.ijlmh.com/ 

Under the aegis of VidhiAagaz – Inking Your Brain (https://www.vidhiaagaz.com) 

 

This Article is brought to you for “free” and “open access” by the International Journal of Law 
Management & Humanities at VidhiAagaz. It has been accepted for inclusion in International Journal of 
Law Management & Humanities after due review.  

 

In case of any suggestion or complaint, please contact Gyan@vidhiaagaz.com. 

To submit your Manuscript for Publication at International Journal of Law Management & 
Humanities, kindly email your Manuscript at editor.ijlmh@gmail.com. 

https://www.ijlmh.com/
https://www.vidhiaagaz.com/
mailto:Gyan@vidhiaagaz.com
mailto:editor.ijlmh@gmail.com


1331 International Journal of Law Management & Humanities [Vol. 3 Iss 3; 1331] 

© 2020. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

Importance of IPRs under the TRIPS: 

India’s Need for It 
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1 

 

ABSTRACT 

It may not be an age-old idea to protect IPRs as it exists today, but the very idea of it is 

quite old. Furthermore, the definition of IP at its simplest implies that ideas and 

information can be divided into separable and transferable recognizable properties that 

have identical properties to material property. The term period for an IP right is always 

limited and the IPR of a particular thing or idea becomes public once the State-protected 

term has passed. So the benefit from an IPR flows back to the common man in this 

regard, and it becomes a public property. As May (2010 ) argues, one of its main 

distinguishing features is this transfer of intellectual property to the public domain. Apart 

from substrate material, which is usually owned in perpetuity (although real property 

may, of course, pass between individuals and generations), intellectual property only 

exists in a temporary sense as property. India set up a patent system which sought to 

balance the need for interest of the public with encouraging innovation. India's march 

toward innovation super power status in the rising globalized scenario depends on 

technical advancements with increasing innovations and full proof defense of IP rights to 

make the country the world's best destination for FDI ever. 

 

I. INTRODUCTION 
It may not be an age-old idea to protect IPRs as it exists today, but the very idea of it is quite 

old. Furthermore, the definition of IP at its simplest implies that ideas and information can be 

divided into separable and transferable recognizable properties that have identical properties 

to material property. The term period for an IP right is always limited and the IPR of a 

particular thing or idea becomes public once the State-protected term has passed. So the 

benefit from an IPR flows back to the common man in this regard, and it becomes a public 

property. As May (2010 ) argues, one of its main distinguishing features is this transfer of 

intellectual property to the public domain. Apart from substrate material, which is usually 

owned in perpetuity (although real property may, of course, pass between individuals and 

generations), intellectual property only exists in a temporary sense as property. IP is a 

                                                      
1 Author is a student at Chanakya National Law University, India. 
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constant and clear equilibrium between the private control of the products of intellectual 

labor and the collective gain of the dissemination of useful ideas or knowledge.' This 

represents the relation between the private and public aspects of IPR, in which value 

production is expressed for the greater good of society. 

This has become more common with the movement of globalization. This development of 

information and knowledge in turn encompasses the legal construction of IPRs as of today. 

Therefore all IPRs provide a delicate balance between the private right for the original owner 

's compensation and unconstrained public requirements for the availability of information and 

expertise.  

II. IMPORTANCE OF IPRS IN THE TRIPS ERA  
After the WTO was created, the IP privileges took on more importance than they used to be 

before. New strategy within the WTO i. e. The Trade Related Aspects of Intellectual Property 

Rights ( TRIPS) Agreement strengthened the IP protection structure with new provisions and 

indirectly gave an unfair advantage to developed countries over the developing ones. It is felt 

that maybe the reasons behind the immense weight era of IPRs could be the feeling that as a 

result of the current IT uprising, highly developed societies are experiencing a socioeconomic 

status from capital- and labor-based economies to information economies. In fact, the age of 

information technology has truly expanded the global reach of the knowledge economy and 

has given IPRs a new dimension, particularly from an economic point of view. So we can 

rightly say that two interesting features of a knowledge-based economy are the incredible 

pace and intensity of innovation and the emergence of new technologies that allow 

unparalleled dissemination of knowledge / information. The rapid dissemination of 

knowledge has made it more vulnerable and there is a high risk that freer riders will use it 

quite often without the original owner's knowledge. Therefore, a growing market for 

improved IP protection can be well described in combination with technical innovation and 

the prospect of using free riders. 

Many IP scholars argued that developing countries will not benefit from increased IPRs as it 

attracts more foreign direct investment and speeds up the transfer of technology between 

countries, making sure all countries reap the benefit.2 Nevertheless, the situation is somewhat 

different in developed countries. Most of them inherited their IP laws entirely from the 

former colonial powers, and even after independence, they did not establish or plan to have 

                                                      
2 Keith E. Maskus, The Role of IPRs in Encouraging FDI and Technology Transfer,  9  Duke Journal of 

Comparative and Int’l Law 128, 138 (1998). 
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their own collection of rules, except for a handful. 

In addition, lack of adequate institutional infrastructure and expertise became a key issue in 

implementing a very much-advanced TRIPS Agreement. Again, without the basic minimum 

industrial set-up, IP enlargement could be dangerous for developing nations already afflicted 

with other burning issues such as poverty, AIDS, power shortages etc. This is not the case 

with all developing countries, as the availability of expertise in several of the larger and more 

economically advanced developing countries such as Argentina , Brazil , Chile, India, Korea, 

Mexico , and South Africa has been higher. In each of these countries , governments have 

had greater substantive experience with the IP system. In India , for example, the British 

colonisers left behind considerable technical and legal IP expertise.3 

III. GLOBALIZATION OF INTELLECTUAL PROPERTY  
The international economy's globalization has affected intellectual property rights (IPRs). 

Firstly, the increasing importance of international markets for proprietary products has led to 

demand from developed-country innovators to provide global markets with the same or 

equivalent standards of intellectual rights protection as is offered at home. Secondly, the 

success of trade liberalization has reinforced fears that differences in the establishment and 

implementation of national IPRs could lead to non-tariff barriers to trade.4 It furthermore 

suggests that the presence of international economy influences the choice of countries for a 

specific patent system or an IPR system as a whole. The debate on IPRs started with the 

Uruguay Round and the outcome was the TRIPS Agreement which brought about a 

standardized global IPR system worldwide. But the new regime had to face continuing heavy 

opposition from the developing countries and less developed countries (LDCs). 

Since the 19th century, IPRs' commercial potential has increased, but with the establishment 

of the World Intellectual Property Organization (WIPO) in 1967, the 1970s saw exponential 

interest, popularization, and development in this field. Truly, the long-awaited establishment 

of IPRs under the UN has started with WIPO. Dutfield and Suthersanen (2008: 22) stipulate 

that the rule-making of intellectual property has been increasingly sensitive to this increased 

demand, as well as to the desire of national governments to improve their economies' 

competitiveness and provide transnational companies, at least most of the time, with what 

they want. Consequently, developing world intellectual property laws have witnessed some 

very significant changes since the 1960s right 1970s right up to the present. 

                                                      
3 Carlyn Deere, The Implementation Game, Oxford University Press, 198 (2011). 
4 R. E. Falvey, F. Martinez, and G. V. Reed, Trade and Globalization of Patent Rights, ‘Nottingham: 

Leverhulme Centre for Research on Globalization and Economic Policy (2002).  
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IV. WHY THE TRIPS AGREEMENT NEEDED?  
With the coming of globalisation, the growing importance of IPRs has become a worldwide 

phenomenon throughout the developed, developing and LDCs. Consequently, an imminent 

need for an international IP system has been very much realized among all nations to emerge 

from the obstacles already created by the previous Paris and Berne agreements. 

The TRIPS Agreement is claimed to have resolved many of the pre-existing territorial 

restrictions on IPR of which two are very important: 

a. Firstly, the social impact assessment of manufacturers in developing countries to pierce 

distant markets for traditional industrial products has forced the developed countries to rely 

heavily on their comparative advantages in intellectual production of goods than in the past; 

a. Secondly, the rise of knowledge-based industries changed the nature of competition and 

disturbed the balance resulting from more traditional comparative advantages. Not only is the 

cost of manufacturing often disproportionately higher than in the past, but the resultant 

innovation exemplified in today's high-tech products has become particularly critical to the 

increasing vulnerability of free-riding appropriators.5 

The TRIPS Agreement has also been justified in the sense that free trade accomplishments 

can be seriously impaired unless there is strong protection on the international market for IP 

related goods or services. Further traded products or services may be copied, or the dominant 

players on the foreign market may abuse their brand names as well. 

V. WHY INDIA NEEDS PATENT LAWS?  
Even during her colonial days India was not new to patent laws. In 1856 the British 

Parliament passed the first Patent Act VI which was enforced in India. This Act aimed at 

protecting inventions based on the British Patent Law of 1852 in which inventors had been 

given certain exclusive rights for a duration of 14 years. These acts were: the 1872 Patents 

and Designs Protection Act, the 1883 Invention Protection Act, the 1888 Inventions and 

Designs Act. But the last colonial patent act was passed in 1911 as the Indian Patents and 

Designs Act, and continued until the first Patent Act 1970 of independent India came. When 

autonomous, Govt. India tried to devise a more nationalistic patent law. A Patent Enquiry 

committee was created in 1948 to find out how the existing patent system is working. By 

1959, Justice N. Rajagopala Ayyangar proposed significant changes to the in operation of the 

colonial patent laws. 
                                                      
5 J. H. Reichman, Legal Hybrids between the Patent and Copyright Paradigms, 94 Colum. L. Rev. 2432, 2443 

(1994). 
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The Ayyangar Committee (1957-59) noted that foreign patent holders were acquiring patents 

for the purpose of protecting an export industry from competition from rival manufacturers, 

particularly those in other parts of the world, not in the interests of the economy of the 

country granting the patent or with a view to manufacturing there.  

The board therefore strongly suggested that a patent system that emphasized access to 

medicinal products at reasonable prices would be of great benefit to the country. But only 

after an 11 year gap did independent India's first patent law come into being. However from 

20 April 1972 only the new Patent Act 1970 (39 of 1970) became operational. 

In fact, the 1970 Patent Act was seen as the catalyst of modern national economic 

development in general, and in particular in the pharmacy sector. This Act remained in force 

until 1998, and was replaced in 1999 and 2002 by the Third Patent (Amendment ) Act 2005 

following two previous amendments. 

The 2002 World Bank Global Financial Prospects Report confirmed the increasing 

importance of IP for the globalized economies of today. It notes that IPRs linked to increased 

trade and foreign direct investment flows across the range of income levels, which in turn 

translate into faster economic growth.  The safeguarding of these property rights therefore 

fosters economic growth, provides incentives for technical advancement and attracts 

investment that will create new jobs and opportunities for the public at large.6 This clearly 

underlines the importance of protecting IP rights and creating tremendous opportunities in a 

globalized economy for a nation and India is no exception to this. 

India set up a patent system which sought to balance the need for interest of the public with 

encouraging innovation. India's march toward innovation super power status in the rising 

globalized scenario depends on technical advancements with increasing innovations and full 

proof defense of IP rights to make the country the world's best destination for FDI ever. 

***** 

 

                                                      
6 T. B. Simi, Guarding Creativity: Intellectual Property Rights and Laws in India in (Dr. Prankrishna Pal ed 

IPRs in India, 2008). 


