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In the Context of Four ‘Liberty Limiting 

Principles of Criminalization’, Penal Policy of 

the State seems Guided by which Principle to 

Best Justify the Criminalization of Consumption 

of Narcotic Drugs (NDPS Act) 
   

SAURABH SINGH
1 

       

  ABSTRACT 
India is an unfortunate victim of a large number of road crash fatalities. Three out of four 

people in the country are hesitant to help injured accident victims on roads due to fear of 

police harassment, detention at hospitals, and prolonged legal formalities. Even if someone 

wants to help, these factors stop them from doing so. In the last ten years, road crashes 

have killed over 13 lakh people in India. According to the Law Commission of India, 50% 

of these victims died of preventable injuries and could have been saved if they had received 

care on time. The role of the bystander is critical in providing emergency care to the victim. 

Yet, in India, bystanders have been hesitant to help the injured for fear of legal 

repercussions and procedural hassles. This study is intended to know the response of the 

people in a situation like road accidents and to orient about the law that is available to 

protect the interest of the by standers who voluntarily without having no lawful duty but as 

a moral responsibility comes and rescues the accident victim and save the life during the 

golden hour. The study has a main focus in analysing and appreciating the available laws 

on the good Samaritans and the awareness adequacy amongst the general public. 

Keywords: Accidents, Good Samaritan, Law, bystander, Golden hour etc. 

 

I. INTRODUCTION  

The four liberty limiting principles are the universal justified principles for curbing the liberty 

of citizens by state. These principles are used by state to justify the laws made by state to limit 

the conduct of citizens. In this article, the four principles of criminalization are discussed 

briefly and further, criminalization of consumption of narcotic drugs by state is justified on the 

basis of one of these four principles.   

 
1 Author is a LL.M. Student at National Law University Delhi, India. 
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II. HARM PRINCIPLE 

“The Harm Principle is one of the most widely used principle used by states to curtail liberty 

of people and is referred to as Master Principle for Criminalization”2  Comments on harm 

principle mostly advance John Stuart Mill’s idea in ‘On Liberty’: “the only purpose for which 

power can be rightfully exercised over any member of a civilized community, against his will, 

is to prevent harm to others.”3 Harm principle limits the state’s power to coerce individual by 

legal or moral pressures. Mill formulated the harm principle with the intention to “serve as a 

general principle to curb the power of community to coerce individuals (whether it is legal 

measures or moral pressure), and as a limit on individuals to interference with the lives of other 

people.”4 To understand the meaning of this principle it is necessary to understand for whom 

‘others’ is denoted in ‘harm to others’ and what does ‘harm’ mean here.  Reference to the first 

question, those acts which directly hinder with others’ personal space shall be separated from 

acts which are concerned with collective interests of people such as administrations free of 

corruption, unpolluted air, a currency system to be protected against counterfeited money. 

‘Harm to other’ gives a responsibility and duty of a citizen to not infringe rights of other people.  

To understand ‘harm to individuals’ we can refer to Feinberg’s definition “thwarting, setting 

back or defeating of an interest.”5 Joseph Raz defines the same as, “to making another worse 

off in a way which affects his future well-being.”6 From legal view, only fact of loss is not 

sufficient, instead, the harm or loss must be caused due to another person’s wrongful act.7 

According to mill, the liberty of an individual shall not be curtailed until his acts causes harm 

to someone else. Every individual shall have full freedom and liberty until and unless he 

infringes liberty of other person. It is good reason to curtail liberty of autonomous rational 

agent. It is good reason in support of criminal prohibition i.e. it would be effective in preventing 

harm to other person and provided no other means of equally effective way to do so.  

The primary objective of Mill was of negative liberty i.e. wrong reasons for limiting liberty. 

and against this is paternalistic reasoning i.e. moralistic noncompliance is not enough for taking 

 
2 Joel Feinberg, Harm to Others (1984); Joseph Raz, The Morality of Freedom (1986) 418-419; Andrew 

Ashworth,  

Principles of Criminal Law (5th ed. 2006) Chap. 2; Husak (n. 1) 65-72 (non-trivial harm or evil); AP Simester,  

Andreas von Hirsch, Crimes, Harms, and Wrong (2011), 35-88; Baker (n. 6) 37-100  

3 John Stuart Mill, On Liberty (1859) in On Liberty and Other Essays, Oxford World’s Classics (2008) 14.  

4 Mill (n. 30) 14.  

5 Mill (n. 31) 14.  

6 Raz (n. 29) 414.  

7 See Feinberg (n. 29) 105 f.; Gerald Dworkin, ‘Devlin was Right: Law and the Enforcement of Morality’, (1999) 

40 William and Mary LR 927, 930; Husak (n. 1) 71; Duff (n. 24) 126-135; Simester, von Hirsch (n. 29) 38-40, 

also 50-51 on ‘harm-independent wrongs’; Baker (n. 6) 45-49  
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away liberty. What is right or wrong is not convincing ground.   

Conclusively, Harm Principle is one of the main principle of Criminalization used to States to 

curb liberty of citizens in cases where the liberty of a person causes harm to an individual or 

collectively to group of people. In case of Murli S. Deora versus Union of India where the court 

held that the right to life under Article – 21 is infringed by smokers while smoking in public 

places and causing serious health problems to passive smokers. Supreme Court stated upon 

harm principle in their reasoning to ban smoking in public places by stating that smoking in 

public places infringes the right to life of passive smokers provided to them under Article – 21.  

III. LEGAL MORALISM 

This principle of criminalization namely, the principle of Legal Moralism aims to justify the 

curbing of liberty by state of its citizens for doing some immoral act irrespective of the fact 

that whether that act is harmful or not for any other person or for the person acting himself. 

Legal Moralism can be defined as follows : “the immorality of an act of type A is a sufficient 

reason for the criminalization of A, even if A does not cause someone to be harmed.”8 This 

principle gives state the power to decide what is right and what is wrong. This principle is used 

by state to make people live the life with moral values with states burden upon them. The moral 

values of an individual had to be ideally decided by himself based on his own principles instead 

of state.  

1069 men with mean age of 37 years were prisoned in England & Wales by the end of 1954 

for committing homosexual acts. A committee was formed under Sir John Wolfenden to 

consider homosexual act and prostitution. The Wolfenden Report recommended that, 

“homosexual acts between consenting adults in private shall not a criminal offence.” The report 

stated that it shall not be the business of law to interfere in private life of citizens or to enforce 

any particular kind of behavior on them. This was the first time in England when the rights of 

individuals were given preference and it was observed that homosexual acts between 

consenting adults in private place cannot be held to be immoral.  

After this report, in the case of Shaw versus DPP in England 1962, where physical attributes 

in 1960s along with their contact numbers were published, there was shock in society. This act 

was not covered under any offence at the time. House of Lords Particularly Lord Simo departed 

from  

Wolfenden Committee’s Report and they went back to view that the courts are "custodians of 

 
8 Feinberg (1988) (pp. 4 and 8), Moore (1997) (p. 68) and Alexander (2003) (p. 33) provide definitions similar to 

this.  
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the public morality”9, with "a residual power to conserve not only the safety and order but also 

the moral welfare of the State.”10  This led to debate that legal morality should be ground for 

criminalization and others said it should be otherwise i.e.; Hart - Devlin debate. Lord Simon in 

support of Devlin was of view that morals are binding cement which give shape to society and 

if no shape will be given to society then it will disintegrate.  But Hart said societies are changing 

all the time and no concept of sacrosanctness of a particular set of morals and he referred to 

Woflenden Committee, 1955. He took pragmatic view that looking into morals as cement is 

only an assumption which is not bagged by any research and if some of the morals remain 

unenforced there is no way that society would disintegrate. He also argued that there can never 

exist a universal moral agreement in a society in given time. Another argument Hart made was 

not following few morals doesn't mean that a person doesn't follow any rule.  

In the context of India, based on principle of legal moralism, States have made various laws to 

enforced a way of life on people. Anti – Romeo Laws in UP are one of the examples where 

law is made by state on the basis of principle of legal moralism to enforce their own ideology 

and morals on people. The laws for criminalization of homosexual acts between consenting 

adults under Section – 377 of IPC and the law for criminalization of Adultery under Section – 

497 of IPC were also justified in the criminal law on the basis the principle of legal morality 

as these acts were against the principles of majority of people living in India giving shape to a 

society and were thereby considered immoral acts. These laws have been decriminalized now 

by Supreme Court of India in Navtej Singh Johar versus Union of India and Joseph Shine 

versus Union of India, respectively. Supreme Court laid stress on the concept of “Constitutional 

Morality” and stated that only morality which citizens shall be made to abide should be 

constitutional morality.  

The concept of constitutional morality can stop the misuse of principle of legal moralism by 

states to enforce their morals on citizens.   

IV. OFFENCE PRINCIPLE 

The mental state of fear, anxiety, annoyance, embarrassment and disgust are not harmful in 

themselves and thereby, these acts which brought a person in these kind of mental states cannot 

be legitimately covered under the harm principle. These kind of unliked mental states are 

referred as “Offence” in the Offence Principle propounded by Joel Fienberg. The principle says 

that sometimes it is necessary to prevent certain offences to person other than actor and be an 

 
9 In R. v. Debaval (1763) 3 Burr. 1434 at 1438-39.   

10 See generally Viscount Simonds, (1962) A.C. at 267-68.  
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effective means to that end i.e. to stop offence to others. Here Fienberg is referring to offence 

and not to harm. To get a better understanding of this principle we shall first understand what 

does the word “Offence” mean according to this principle. The word offence in general cover 

all the generally disliked mental states such as shame, disgust, hurt, anxiety etc. and the word 

offence in normative sense here means and covers those mental states only which are caused 

by a wrongful act of others. Only the latter normative sense of the word offence is being 

intended in offence principle. The main ingredient for the application of the offence principle 

is that the disliked state of mind shall be brought by the wrongful act of another party. Offence 

is comparatively less serious thing than harm. Harm is tangible but offence is over and above. 

A person may not be able to say that he is harmed but he may be offended.   

The main question which arises here is whether there are any human experiences that are 

harmless in themselves yet so unpleasant that we can rightly demand legal protection from 

them even at the cost of other persons' liberties. This question can be better answered by 

referring to some hypothetical examples. In a case where a passenger A in a bus who has not 

bathed for more than a month sits next to a passenger B. B cannot change his seat since all 

other seats are occupied and there is no space to stand in the bus. Here, B will experience 

unlikely state of mind due to act of A. Even though A has not infringed liberty of B or caused 

harm to B but B is in unlikely mental state due to wrongful act of A and that would amount to 

an offence to be covered under offence principle. In another case where a group of passengers 

who were sharing seating compartment with A started eating live insects, in their lunch. Here 

eating of live insects in a public transport by passengers can bring A in disliked mental state 

and this can be covered as offence in offence principle. Sensory offences are also covered under 

this principle. Ride on a bus where he is showing that some people boarding and some de-

boarding which some copassengers can’t take, they offend the sensory.    

Section – 509 of IPC which punishes the conduct, word or gesture of a person intended to 

disrobe the modesty of a woman is an example where criminalization of an act is done on the 

basis of offence principle. The act of disrobing modesty of a woman causes the mental state of 

fear, anxiety in the woman and such wrongful act of an individual is criminalized and such 

liberty of individual is curbed by the justification of offence principle. Another example of 

criminalized of conduct justified by harm principle could be the criminalization of Stalking 

under Section – 354 D of IPC.   

V. LEGAL PATERNALISM 

The principle of legal paternalism justifies “the coercion by state to safeguard individuals from 

https://www.ijlmh.com/
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self-inflicted harm, or in its extreme version, to guide them, whether they like it or not, toward 

their own good.”11 The principle of Legal Paternalism is based on the notion that state knows 

what is best for its citizens and acts as a guardian. Paternalism can be understood as narrow 

paternalism and broad paternalism. The narrow paternalism is only concerned with the coercion 

by state whereas Broad paternalism covers coercion by state, individual or an institution such 

as hospital.   

Paternalism also of two types namely soft and hard. Hard paternalism would be used only in 

few cases until then soft paternalism shall be used. Hard paternalism states that principle of 

autonomy is always compromised but same might not be case in soft paternalism. In a case 

where person A is poisoned and he is refusing to take antidote since he is not aware that he is 

being poisoned. Forcefully making A to swallow antidote will not amount to coercion. Since 

in this case, A is not in a state to think rationally for his good will and neither it would amount 

to forcing others values on him. Hard paternalism always restricts the person’s liberty for their 

own good and right to violate the autonomy for their own good. In another case “a person who 

only speaks Japanese was about to cross a bridge which was broken, if we could not 

communicate him about the danger, a soft paternalist would justify forcibly preventing him 

from crossing the bridge in order to determine whether he knows about its condition. If he 

knows, and wants to, say, commit suicide he must be allowed to proceed. A hard paternalist 

says that, at least sometimes, it may be permissible to prevent him from crossing the bridge 

even if he knows of its condition. We are entitled to prevent voluntary suicide.”12 Liberals hold 

that three values should always guide the state:   

1. State shall not make or set any criteria for a good life.  

2. Principle of Autonomy shall be followed and Principle of beneficence shouldn't 

be given value.   

3. Kant’s Principle of humanity - to treat the humanity in ourselves and others as 

an end and not as mere means. Every person should be allowed to exercise free will.  

The fine imposed by traffic police for not wearing helmets, fine on crossing red light even 

though it does not result in an accident, punishment for attempt to commit suicide are some of 

the examples where the principle of legal paternalism is used by states to curb the liberty of 

individual even against their will. The criminalization of consumption of narcotic drugs is one 

of the fine examples where state limits the liberty of an individual even against their will.   

 
11 JOEL FEINBERG Legal Paternalism 1 2013 pg - 105  

12 JOEL FEINBERG Legal Paternalism 1 2013 pg - 107  
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VI. CRIMINALIZATION OF CONSUMPTION OF NARCOTIC DRUGS OVERVIEW OF THE 

NDPS ACT 

Consumption of Narcotic Drugs and production/manufacturing/cultivation, possession, sale, 

purchasing, transport and/or storage of any narcotic drug or psychotropic substance is regulated 

and restricted under the Narcotic Drugs and Psychotropic Substances Act, 1985 excluding for 

medicinal and scientific purposes under license. This act extends to the whole of India and also 

to the citizens of India outside India and to all persons on ships and aircraft registered in India. 

India did not have any legislation criminalizing narcotics till 1985.  Cannabis smoking is 

prevalent in India since 2000 BC and is also mentioned in the Atharvaveda, which dates back 

a few hundred years BC. Cannabis and its by product like marijuana, hashish/charas and bhang 

were sold legally in India till 1985, and their recreational use was common place. Cannabis 

consumption was not seen as immoral behavior, and was viewed as being similar to the 

consumption of alcohol. Ganja and charas were considered by upper class Indians as the poor 

man's intoxicant, although the rich consumed bhang during Holi. The United States began to 

campaign for a worldwide law against all drugs, following the adoption of the Single 

Convention on Narcotic Drugs in 1961. However, India opposed the move, and withstood 

American pressure to make cannabis illegal for nearly 25 years. American pressure increased 

in the 1980s, and in 1985, the Rajiv Gandhi government succumbed and enacted the NDPS 

Act, banning all narcotic drugs in India. The act came into force on 14th of November, 1985 

and had been subjected to amendments three times till now. The act contains total of six 

chapters covering different subjects under the act. India is among the 32 countries in world that 

have provision of capital punishment for narcotic crimes. Section – 31A of the act provides for 

capital punishment for repeated offenders involving a large quantity of drugs. The act had 

provision for mandatory capital punishment if a certain threshold limit (1 kilogram for heroin 

and morphine and 10 kilograms for opium) of drugs was exceeded in case of repeated offenders 

but the same provision was amended in 2014 amendment. Now death penalty can only be 

imposed on repeated offenders in place of other punishments provided in the act and the 

application of death penalty is not mandatory now. Section – 27 of the act provides for the 

punishment of consumption of narcotic drugs which states that a person found consuming any 

of the narcotic or psychotropic substances shall be punished with rigorous imprisonment of up 

to one year or fined up to twenty-five thousand rupees or both. Any narcotic or psychotropic 

substance which is not included in the central government list shall attract the punishment up 

to 6 months or fine up to ten thousand rupees or both. The intention of person whether the drug 

was ought to be used for sale, distribution or consumption is not relevant for the purpose of 

https://www.ijlmh.com/
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punishment. Therefore, selling 5 grams of heroin shall attract the same punishment as of 

consumption of 5 grams of heroin will attract. The NDPS Act also provides for treatment as an 

alternative to, and as an independent of penal provisions. Many provisions given under the Act 

depenalise personal use or offences involving small quantity and encourage treatment.  Section 

– 39 of the NDPS Act proved that if addicts are convicted for consumption or offences 

involving small quantity then they can be diverted to treatment by the Court, instead of prison, 

for undergoing treatment for detoxification and Section – 64A of NDPS Act provides for 

Immunity from prosecution to addicts volunteering for treatment. It’s pathetic to know that in 

reality, treatment is not given priority by the Government. The judiciary too, has narrowly 

interpreted these beneficent provisions, thereby denying their benefits to people who use drugs. 

Courts insistence on technicalities like proof of addiction has restricted access to treatment for 

drug dependence.  

VII. JUSTIFICATION FOR CRIMINALIZATION OF CONSUMPTION OF DRUGS UNDER 

NDPS ACT IN THE CONTEXT OF FOUR LIBERTY LIMITING PRINCIPLES OF 

CRIMINALIZATION 

(A) Legal Paternalism 

The Principle of Legal Paternalism justifies the criminalization of Consumption of narcotic 

drugs more than any other principle of criminalization. Consumption of narcotic drugs causes 

harm to the consumers directly. Regular use of narcotic drugs effects the consumer physically, 

mentally and psychologically too. Most of the drug consumers initially start consuming drugs 

to overcome some short term problem or for short term happiness and for the sake of that short 

term happiness they tend to ignore the long term loss which is caused to their health (physical, 

mental and psychological), productiveness, and reputation in the society. It can be assumed 

from these notions that the people who become habitual to consumption of drug whether due 

to some conditions in life or just for short term pleasures are not mature enough to decide for 

their own well-being. The people who voluntarily consume drugs regularly can be treated as 

immature by state as these people have failed to make a good decision in choosing between 

their health and short term pleasure. According to these rationales, it becomes the duty of State 

to act as a parents for such people and limit liberty of people who consume drugs by way of 

criminalization of consumption of narcotic drugs. The state here acts as parent of children by 

restricting the liberty of children who are trying to harm themselves. In many cases it might be 

possible that the consumer might not be aware about of the fact that the consumption of drugs 

is causing harm to his health (physical, mental and psychological), making him less productive 

https://www.ijlmh.com/
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and making him more dependent on drug. In such cases, it becomes the duty of state to limit 

the liberty of that individual to consume drugs. Through the principle of legal paternalism, state 

limits the liberty of an individual for his own good and not to protect others. Causing harm to 

oneself is considered as an immoral act and it is the duty of state to stop such immoral acts. 

Adults who are severely mentally ill or mentally disabled may lack the capacity to be the best 

judges of their own interests and so are vulnerable to self-harm or exploitation that is not 

genuinely voluntary, and so may rightly be protected by state paternalism. Curbing the liberty 

of those adults who consume drugs voluntarily instead of knowing the long term loss caused 

by consumption of drugs is justified through the principle of strong paternalism. A statement 

made by Justice Rant in a test case that “People must sometimes be protected from themselves” 

supports the justification of limiting the liberty of individuals acting voluntarily. The rationale 

of state behind restricting the freedom of an individual is to safeguard his health and make him 

a productive person of the society who can work to feed his family and live a standard life 

which he would otherwise fail to do due to drug addiction.   

(B) Harm Principle and Offence Principle 

There is certainly a strong correlation between drug use and crime. With respect to violent 

crime, according to the Bureau of Justice Statistics (BJS), “about 26% of the victims of violence 

reported that the offender was using drugs.”13 In addition, Norman Miller and Sara Spratt, 

“examining legal issues concerning drug, note that more than 50% of murderers were using 

alcohol, drugs, or both, at the time of their crime.”14 With respect to prisoners, the BJS notes 

“In the 2004 Survey of Inmates in State and Federal Correctional Facilities, 32% of state 

prisoners and 26% of federal prisoners said they had committed their current offense while 

under the influence of drugs.”14 These reports clearly shows the connection between drugs and 

crime. Thus, a person consuming drugs possesses a greater probability of causing harm to other 

person than a sober person. Even though drug consumption does not harm the other person 

directly but the percentage of drug consumers among criminals so high that the criminalization 

of drug can even be justified on the basis of harm principle.  

A person under influence of drug might act very strange and might behave in unexpected 

manner or in a manner which could bring the other person in unlikely mental state. Excessive 

 
13 U.S. Dept. of Justice. Office of Justice Programs. Bureau of Justice Statistics. Drugs and Crime Facts. By Tina 

L.  

Dorsey. NCJ 165148. (Washington D.C. 2008) 7.  

14 Norman S. Miller and Sara Spratt, “Addictions and the Law,” Principle of Addictions and the Law: 

Applications in Forensic, Mental Health and Medical Practice, Norman S. Miller, ed. (New York: Academic 

Press, 2010) 22. 14 U.S. Dept. of Justice, Drugs and Crime Facts, 9.  
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aggression, lack of consciousness and torturing the other person are some of the common 

behaviors which might be seen in people under influence of drugs and behaviors as such could 

easily bring the other person in the state of fear, anxiety, depression etc. Bringing the other 

person in such unlikely state of mind is considered as offence and based on offence principle 

the liberty of person consuming drug can be curbed down to safeguard the other person.   

VIII. CONCLUSION 

Consumption of drugs though does not seem to be a Sevier crime but it has very disastrous 

outcomes in a long time. Consumption of drug by majority of people in a society could lead to 

disorder in the society. Drug consumption regularly makes a person less productive which 

would result in incapacity of the person to perform task which he was capable of performing, 

and this would result into making a less productive society. The crime rate would increase 

largely and the crimes like robbery and snatching might also increase to meet the expenses of 

drug that are very costly. Drug addiction could also ruin the marital life of the addicted person 

as it is found in many cases that drug addicted people become violent. Such violent behaviors 

of drug addicts not only ruin his own life but also ruins the life of his family and psychologically 

effects his children. Therefore, the criminalization of drug is really needed for a stable society. 

The principle of Legal Paternalism rightly justifies the criminalization of consumption of drugs. 

Apart from punishing the person for consumption of drug, it shall also be the duty of state to 

create awareness among drug addicts about the harms caused by consumption of drugs and the 

way drug traps the person slowly and gradually and make a person totally dependent on drugs. 

Rehabilitation of accused in drug cases shall be made mandatory so that the people might be 

reformed into a better person instead of becoming a bigger criminal after spending years in jail.      

***** 
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