
Page 1536 - 1546                  DOI: https://doij.org/10.10000/IJLMH.113952 
 

 

 

 

   

  

  

 

INTERNATIONAL JOURNAL OF LAW 

MANAGEMENT & HUMANITIES 

[ISSN 2581-5369] 

Volume 5 | Issue 6 

2022 

© 2022 International Journal of Law Management & Humanities 

 

 

 

  

 

 

 

 

 

 

Follow this and additional works at: https://www.ijlmh.com/ 

Under the aegis of VidhiAagaz – Inking Your Brain (https://www.vidhiaagaz.com/) 

 

This article is brought to you for “free” and “open access” by the International Journal of Law Management 
& Humanities at VidhiAagaz. It has been accepted for inclusion in the International Journal of Law 
Management & Humanities after due review.  

  
In case of any suggestions or complaints, kindly contact Gyan@vidhiaagaz.com.  

To submit your Manuscript for Publication in the International Journal of Law Management & 
Humanities, kindly email your Manuscript to submission@ijlmh.com. 

https://doij.org/10.10000/IJLMH.113952
https://www.ijlmh.com/publications/volume-v-issue-vi/
https://www.ijlmh.com/
https://www.vidhiaagaz.com/
file:///E:/IJLMH/Volume%205/Issue%205/3682/Gyan@vidhiaagaz.com
file:///E:/IJLMH/Volume%205/Issue%205/3682/submission@ijlmh.com


 
1536 International Journal of Law Management & Humanities [Vol. 5 Iss 6; 1536] 
 

© 2022. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

Indian Succession:  

An Analysis in India Context 
    

NITA DAVE
1 

         

  ABSTRACT 
Testamentary succession Testamentary succession or disposition by wills refers to a case 

when the deceased leaves behind a will and the devolution of property take place as per his 

wishes expressed in his will.  Intestate succession  Intestate succession refers to a case when 

the deceased person has passed away (a) leaving behind the property for which he has not 

left succession plan i.e. a will (b) if the bequest of property is for illegal or immoral purposes 

(Section 127 of the Indian Succession Act, 1925). In such instances, the devolution of 

property of the deceased happens as per the laws applicable to the succession of the 

property of the deceased which in India depends upon the religion followed by the deceased 

at the time of death. In this paper we trying to deal with the legal provision of the 

Testamentary Provision as the Indian Succession Act and other laws.  

Keywords: testamentary, succession. 

 

I. INTRODUCTION 

Indian Succession Act of 1865 once governed succession in India. With a few exceptions, this 

Act, which was primarily based on English law and was applicable to all types of testamentary 

and intestate succession in British India, formed the law in force there. The exceptions were so 

numerous, nevertheless, that all Indian nationals were left out. The Hindu Wills Act was 

therefore passed in 1870. According to this law, several provisions of the Indian Succession Act 

would also apply to all wills and codicils written by Hindus. The Probate and Administration 

Act was later passed in 1881 and made applicable to both Muslims and Hindus. The Hindu 

Wills Act of 1865 was replaced by the Indian Succession Act of 1925, which the Parsi Intestate 

Succession Act as well as the Probate and Administration Act. According to the Act's Preamble, 

it is designed to codify the laws governing both intestate and testamentary succession. 

 It mostly embodies the application of English law. Hindus are subject to the 1956 Hindu 

Succession Act, but Muslims are controlled by their own law in relation to subjects not covered 

by this Act. The Indian Succession Act, 1925 governs wills for the vast majority of Indians, 

who practice Hinduism, Buddhism, Jainism, and Sikhism, with a few exceptions that safeguard 
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their personal law. These unique clauses have recently been added to the Indian Succession Act. 

Consequently, the study and location of the Hindu law of wills are as follows: the Indian 

Succession Act's definition of testamentary succession law.  

The history of testamentary succession must be briefly mentioned in order for our discussion to 

be complete. In terms of Hindu law, there is much mystery surrounding the beginnings and 

development of testamentary authority among Hindus. The Dharmashastras authors and the 

commentators whose work gave rise to the many schools of Hindu law were completely 

unaware of the concept of Will. The traditional Hindu joint family system was viewed as 

incompatible with any notion of lordship over property, and perhaps this is why Hindus 

testamentary power was never acknowledged by the courts set up in British India. Family 

members only possessed the right of usufruct in the early days when the family owned the 

property. 

II. SUCCESSION 

Succession is the transfer of property that belonged to a person at his or her death to another 

person or group of people. In every nation, succession is subject to legal restrictions. However, 

legal historians have discovered that such laws of succession in the various nations do not share 

a generally shared beginning and did not evolve along the same lines everywhere in the world. 

There are certain systems where the evolution of the law of succession was significantly 

influenced by religion. The Hindu society serves as a good illustration of this. The first source 

of Hindu law, Kinds of Succession The fourth person is the giver, according to Manu, who also 

said that three libations of water must be presented.  

A sapinda's assets are given to The phrase "The property of a sapinda goes to the nearest 

sapinda" illustrates the close relationship between the obligation to provide spiritual benefit and 

the authority to claim a Hindu's property. Hindus thought that the Hindu Law of Succession and 

Inheritance was based on divine ordinance. Succession excludes survivorship. Inheritance 

exclusively refers to the acquisition of property through succession, not through a will. There 

are once more villages where communal ownership and family rights norms predominate, but 

they have gradually given way to individual ownership structures. Professor Pluckett has 

described the Law of Succession in relation to these communities as "an attempt to explain 

family in terms of property." 

2KINDS OF SUCCESSION: - The law governing succession only advances gradually. A Law 
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of Succession is not required unless there are disagreements. However, the law has evolved, 

and today we refer to the Law of Succession as the law that governs the transfer of a deceased 

person's property to another person or individuals. In the present era, there are two categories 

of succession law: testamentary succession and intestate succession. When someone passes 

away with a will that disposes of their property, the law of testamentary succession governs 

how that property is distributed. On the other hand, the transfer and distribution of a deceased 

person's undisposed property are governed by the law of instate succession. 5:00 a.m. 

Communities a will was not what it was later defined to be by law.  

Typically, it took the shape of a death transport. As a result, it was typically used when a testator 

wanted to divide his property after his death in a way that was different from how it would have 

normally passed under the applicable customary law. This power to divert was typically limited 

to a portion of the estate owned by a person and was not accessible against the full of the estate. 

There are still many cases when a specific percentage of the inheritance is authorised to pass to 

close family members like the widow and children. of the modern laws relating to Wills. At the 

events, these dependents of the deceased could at least claim provisions for their maintenance 

from out of the estate devised to third parties. 

Communities a will was not what it was later defined to be by law. Typically, it took the shape 

of a death transport. As a result, it was typically used when a testator wanted to divide his 

property after his death in a way that was different from how it would have normally passed 

under the applicable customary law. This power to divert was typically limited to a portion of 

the estate owned by a person and was not accessible against the full of the estate. There are still 

many cases when a specific percentage of the inheritance is authorized to pass to close family 

members like the widow and children. of the modern laws relating to Wills. At the events, these 

dependents of the deceased could at least claim provisions for their maintenance from out of the 

estate devised to third parties. 

III. NEED OF SUCCESSION 

Testamentary Succession is Required.3 The law of every civilised people accords to the owner 

of property the right to specify, in his last Will, who the things he leaves behind shall pass, 

either in whole or in part. However, it is evident that although if the law gives the property 

owner complete freedom in this final disposition of the possessions he is now allowed to dispose 

of, the use of this privilege comes with a moral duty of minimal significance. The vast majority 
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of the time, human instincts and loves will prompt people to provide for those who are closest 

to them in relation to their family and who have been the focus of their attention in life. A guy 

on the verge of passing away would naturally distribute his possessions to his children or closest 

relatives, regardless of any laws in place. When granted by law, he will use the same motivations 

to exercise his right of disposal. As a result, a man's remaining relatives have a legitimate 

expectation that upon his death, his possessions will be transferred to them rather than handed 

to strangers. It shocks the common sensibilities of mankind and violates what all men agree is 

a requirement of the moral law to disappoint the expectations so formed and neglect the claims 

of the kindred to the inheritance. It cannot be argued that by providing the ability to make 

testamentary decisions These factors have not been taken into account when crafting the statute. 

However, if they had stood alone, it is likely that the power of testamentary disposition would 

have been denied and that the law itself would have universally governed how property was 

distributed when its owner passed away. However, there are further factors that tip the scale in 

favour of testamentary power. 

IV. COMMON TERMS RELATED TO TESTAMENTARY SUCCESSION  

It is important to understand the frequently used terms that might sound complicated but are 

easy to interpret. They are:4 

• Will – A legal declaration created by a person expressing clear intention or wish with 

regards to how his or her property and assets Will be transferred after death. 

• Testator – A person who creates his or her Will. 

• Executor – A person appointed by the Testator for executing the Will. 

• Administrator – A person appointed by the Court for executing the Will. 

• Attestation of Will – It is the process of signing the Will by two witnesses to verify the 

signatures of the executant. 

• Codicil – A legal document made by Testator and signed by two witnesses for making 

minor changes in the Will that has already been executed. Section 2(b) of the Indian 

Succession Act defines a codicil as: 'Codicil' means an instrument made in relation to a 

Will, and explaining, altering or adding to its disposition, and shall be deemed to form 

part of the Will”. 

• Probate – It is documentary evidence of the appointment of the Executor and establishes 
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the validity of the Will. 

• Letter of Administration – A certificate granted by the Court for appointing an 

Administrator of the Will. 

V. WHAT IS THE NEED FOR A WILL? 

• Everyone wants the family to remain intact after death and for there to be no disputes 

regarding property. 5 This is what their legal heirs should do. After all, deciding how 

to divide property fairly is a delicate subject. Today, if something is done well, it 

can create long-lasting ties, and if something is done incorrectly, it permanently 

sever relationships. 

• Section 2(h) of Indian Succession Act, 1925 provides that Will means the legal 

declaration of the intention of a person with respect to his property, which he 

desires to take effect after his death Will has been defined in Corpus Juris 

Secundum as A ‘Will’ is the legal declaration of a man’s intention, which he 

wills to be performed after his death, or an instrument by which a person makes 

a disposition of his property to take effect after his death. 

• Making a fair Will is quite useful for this reason. The testator must expressly state 

in writing his or her intentions regarding the assets that would pass to his or her legal 

heirs upon death. The testator's property must be expressly described in the will, 

including how, to whom, and how much it will be transferred. The testator's property 

must be expressly described in the will, including how it will be distributed, to whom 

it will be given, and how much of it will go to each successor. 

• What transpires when someone passes away without leaving a Will behind is 

generally a fairly frequent subject that comes up here. In these situations, property 

is divided and transferred legally. We refer to this as intestate succession. 

(A) Essential Qualities of a Valid Will 

• When drafting his or her will, a Testator must keep in mind the following vital 

qualities: 

• It is a written statement of the testator's explicit intentions or wishes about the transfer 

of his or her assets or property. 

 
5 What is the Need for a Will | A Study Hindu Law Of Testamentary Succession | Mr. Vijay Pratap Singh And Dr. 
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• It can be made by anyone who is at least 18 years old and is able to form a contract. 

• A will cannot be drafted by someone who is under the influence of drink, fear, illness, 

or deception. 

• There is no required format for creating a will according to the Indian Succession 

Act, 1925. 

• Minor accidental mistakes in a will, such as typographical errors or inaccuracies in 

the description of property, do not change the testator's real intentions. 

• The Testator must initial the Will. The Will must be signed by the Testator and 

countersigned by two witnesses. Thumb prints of the testator should be taken in 

circumstances when they are unable to sign. 

• The testator's signature should be at the bottom of the page or at the conclusion of the 

Will's contents. 

• The beneficiaries themselves should not be the witnesses to the will. 

• A will is only effective after the testator dies. 

• It is not required to create the Will document on stamped paper and register it, either. 

In addition, the testator may write it on plain paper.  

• The Will must be signed by the Testator and countersigned by two witnesses. Thumb 

prints of the testator should be taken in circumstances when they are unable to sign. 

• The testator's signature should be at the bottom of the page or at the conclusion of the 

Will's contents. 

• The beneficiaries themselves should not be the witnesses to the will. 

• A will is only effective after the testator dies. 

• It is not required to create the Will document on stamped paper and register it, either. 

In addition, the testator may write it on plain paper. 

1. Persons capable of making wills 

Section 59 of the Indian Succession Act, 1925 states that a person who is of sound mind 

and is not a minor can transfer his property by will. A blind, deaf or dumb person or a 

married woman is not incapacitated from making a will if they know the consequences 

of it. Thus, only people devoid of making the will, are the people who are of unsound 

mind or in an improper state of mind due to intoxication, illness, etc. 

https://www.ijlmh.com/
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2. Testamentary guardian 

Section 60 of the Indian Succession Act, 1925 states that a guardian or guardians can be 

appointed by will by a father for his minor child. 

3. Revocation of will by testator’s marriage  

Section 69 of the Indian Succession Act, 1925 states that all kinds of wills that were 

made before one’s marriage, stand revoked by the marriage of the testator. 

4. Probate of will 

‘Probate’ means a copy of a will certified by the court granting the administration of the 

property of the testator. In case of Parsi dying after the commencement of the Act, 

probate is mandatory, if the will is made or the immovable property to be devolved under 

the will is situated within the jurisdiction of three presidencies; Calcutta, Madras, and  

Bombay. On the other hand, a Christian does not need to obtain Probate for his will. The 

will alone would suffice. 

VI. INDIAN SUCCESSION ACT, 1925: STATUTORY LAW 

The scope and extent of the Indian Succession Act of 1925's6 statutory authority over Indian 

wills In terms of their wills' testamentary disposition, Hindus are currently subject to the rules 

outlined in section 111 of the Indian Succession Act, 1925. The Indian Succession Act's 

provisions are essentially based on the basis of the law of wills as established by English courts, 

but they have been modified to fit the country's various social circumstances. The provisions of 

consolidator legislation like the Indian Succession Act are obligatory on the courts because their 

goal is to put legal principles on a footing that is more precise and certain than the way English 

courts have traditionally handled similar situations. It is important to keep in mind that those 

statutory clauses It is especially our responsibility to protect ourselves from following too many 

English cases and not enough statutory language. It must be remembered that the Indian statute 

diverges from the guidelines and values accepted in England in many areas. 34 The provisions 

of Part V of the Indian Succession Act are declared to be the law of India and to apply in all 

instances of testamentary succession by Section 58(2) of the Act. Subsection of the 

aforementioned law exempts  

(1) Muslims' testamentary succession from the application of the aforementioned part.  

(2) Wills written before January 1st, 1866 by Hindus, Buddhists, Sikhs, or Jains, among others.  

 
6 Indian succession act, 1925-statutory law | A Study Hindu Law of Testamentary Succession | Mr. Vijay Pratap 

Singh and Dr. Kuldeep Singh) 
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(3) It should be emphasized that under Section 57, Testamentary Succession among Hindus, 

Buddhists, Sikhs and Jains was brought under statutory control in gradual stages;   

(a) Wills and codicils made after 1st September 1879, within the territories then subject to the 

Lieutenant Governor of Bengal and within the original civil jurisdiction of the High courts of 

Madras and Bombay;  (b) All Wills and codicils made outside those territories and limits but 

relating to immovable property situate within those territories and limits; and  (c) All Wills and 

codicils on or after the first day of January, 1927 and not included under the former classes. 

(A) What are the key characteristics? 

1. Legal declaration: Documents claiming to be a Will or a testament must be legal, 

that is, in compliance with the law, and they must be signed by a person who is 

legally qualified to prepabe in relation to the estate of the testator It is a legal 

document that the family must abide by. 

2. Property distribution: In a will, the testator names the person or people to whom 

he wishes to leave his possessions or things. A Hindu can leave all of his 

possessions to others through his will. A member of an undivided family, however, 

is not permitted to leave behind his coparcenary interest in the family's assets. 

3. Has an afterlife effect: The testator's death is the only time the will becomes 

enforceable. 

A Will is not required to be registered under Section 18 of the Registration Act. Additionally, 

the SC ruled in Narain Singh v. Kamla Devi that an inference cannot be drawn from the Will's 

simple lack of registration.re such a document. Additionally, the intention statement be drawn 

up against the Will's sinceres. However, registering it is advised because it offers solid legal 

support for the Will's legality. A Will cannot be altered, destroyed, mutilated, or stolen once it 

is registered since it is kept in the Registrar's safe custody. Only the testator himself or, after his 

passing, a designated individual who presents the Death Certificate may receive access to it. 

The standard of proof is quite high since a testamentary disposition always speaks from the 

testator's grave. The individual who proposes the Will always has the initial burden of evidence. 

VII. CASE LAW UNDER THE TOPIC 

1) The Bombay High Court also mentions the same fact in Mamta Dinesh Vakil v. 

Bansi S. Wadhwa (2012 BOM 748). 7 Sections 23 to 56 of the Indian Succession 

 
7 Mamta Dinesh Vakil v. Bansi S. Wadhwa(2012 BOM 748) (getlegalindia.com) | Babu Singh and Ors. vs Ram 

Sahai @ Ram Singh((2008) 14 SCC 754) 
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Act govern intestate succession. According to the act, heirs get prioritised as follows: 

a) Shares of the spouse and lineal descendants. 

b) If no lineal descendants exist, the spouse and kindred share. Father 

has the highest priority among kindred, followed by mother and 

siblings, and then distant kindred. 

c) If there are no kin or lineal descendants, the spouse is left alone. 

d) If there is no spouse, then lineal descendants will be considered. 

e) If there is no spouse or lineal descendants, the father takes 

precedence. 

f) If there is no father, then the mother, brothers, and sisters are the 

next in line. 

g) If none of these are alive, then to distant cousins who are closest in 

degree. 

2.) Babu Singh and Ors. vs Ram Sahai @ Ram Singh((2008) 14 SCC 754) 

In this case, it was held that the requirement of two witnesses per Article 63(1)(c) of the Indian 

Succession Act must undisputedly be attested to a will. 

Examining it further, the Supreme Court in V. Kalyanaswamy (Dead) by Legal Heirs v/s. L. 

Bakthavatsalam (Dead) by Legal Heirs(CIVIL APPEAL NOS.1021-1026 OF 2013), 

revisited the principles of proving the execution of a Will where both the attesting witnesses are 

dead. 

The court examined Section 69 of the Evidence Act. A will can get proved, i.e., The burden of 

proof can then be shifted to others by examining individuals who can confirm the testator’s or 

executor’s handwriting. 

VIII. CONCLUSION 

Personal laws abound in India, with each community having its own set of rules. The Indian 

Succession Act is more general in application and secular, but it is still not considered uniform 

succession law. 

For example, the Hindu Succession Act, which is only applicable to Hindus, has retained 

traditional notions such as Joint Hindu Property. While the 2005 Amendment has improved 

women’s rights, it is still not gender-neutral. 
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India is a religiously diverse country, and our constitution stands secular. Keeping up with the 

plethora of succession laws, on the other hand, can be quite confusing and time-consuming for 

both the ordinary person and law enforcers. 

As every citizen of India, regardless of religion, caste, or culture, is given equal recognition in 

fundamental rights, a uniform code of succession laws across all religions followed throughout 

the country would facilitate the understanding and enforcement of laws for both the ordinary 

person and law enforcers. 
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