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International Norms Governing Liability for 

Damage Caused by Aircrafts on the Surface of 

the Earth: A Critical Evaluation 
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ABSTRACT 

This research paper shall deal with the international norms laid down by two major 

aviation agreements for third party damage and liability caused by foreign aircrafts, 

namely the Convention on Damage Caused by Foreign Aircraft to Third Parties on the 

Surface, 1952 and its amending Montreal Protocol, 1978. The research shall first identify 

the subsisting areas of concern in the international norms of third party damage by 

aircrafts, by analysing the 1952 Convention and its related documents. Further into the 

study, the research shall be focused on the concept and principles of liability of foreign 

aircrafts for third party damage caused on the surface of the earth and its developments 

throughout the years, thereby highlighting the opinions of a few nations with established 

aviation sectors and the rationale behind such viewpoint. Following this, the paper shall 

critically analyse all the provisions of the 1952 Rome Convention and the 1978 Montreal 

Protocol, and elaborate on any existing issues in the area. As we already know, there has 

not been much progress in this area by the ICAO or the different nations involved in 

aviation sector, mostly due to the varied opinions of different nations regarding the liability 

scheme of aircrafts in case of a third party damage on the surface. Any progress made, 

have mostly turned ineffective in the long run, thereby keeping such a crucial issue in the 

aviation industry at bay. Finally, to reach to an amicable arrangement among most nations 

for settling such subsisting issues, the paper shall conclude by providing the author’s 

suggestions on the various areas of concern subsisting in third party damage by aircrafts, 

highlighting the legal changes which may be brought about to mitigate the issue of third 

party damage by aircrafts. Hence, for ease of dealing with this issue elaborately, the 

research paper has been divided into various Chapters and heads, discussing the various 

aspects of third party damage and liability of aircrafts. 

 

 

                                                      
1 Author is a LLM student  (2019 – 2020) at WB National University of Juridical Sciences, Kolkata, West 

Bengal, India, India. 
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I. INTRODUCTION ON THE INTERNATIONAL NORMS FOR LIABILITY OF AIRCRAFTS 

FOR DAMAGE CAUSED ON THE SURFACE OF THE EARTH 
(A) Introduction  

 At the time of initial developments in the international civil aviation sector, there were a few 

pressing issues to deal with, the most important of which were, the liability of carriers for 

damage caused to persons on board, loss of property and death and the liability of aircraft 

operators for damage caused to third parties on the surface of the earth.  

  The First International Conference of Private Air Law, which was convened at Paris on 

October, 1925 discussed on the matters which had not been worked upon by any international 

agreements and further constituted the International Technical Committee of Aerial Legal 

Experts (the CITEJA), to deal with such issues and bring about appropriate multilateral 

conventions.2 The CITEJA convened its first meeting in Paris on May, 1926. The Committee 

was further divided into four ‘Commissions’. Each Commission was given a specific area to 

deal with. The Third Commission was allocated the issue of liability of aircrafts for damage 

caused to third parties on the surface of the earth.   

  Subsequently, after many rounds of discussions and negotiations done by the nations which 

took part in the drafting of a uniform regulation relating to liability towards third party damage, 

the Rome Convention of 19333 was drafted. But, due to many issues which had not been dealt 

with in certainty such as lower limits of liability, insurance and security requirements and the 

pro-airline approach, the Convention of 1933 was not accepted worldwide. These issues and 

the disagreement between the different nations persisted, which led to further modifications in 

the Convention via different protocols. However, the differences in opinions of the nations 

continued to persist and these differences cropped up in the several meetings that were held to 

reconcile their views. Finally, the ‘Convention on Damage Caused by Foreign Aircraft to Third 

Parties on the Surface’ was signed in Rome on the 7th October, 1952 under the auspices of the 

International Civil Aviation Organisation (ICAO), which had formally taken over the functions 

of the CITEJA in 1947. The Montreal Protocol of 1978 to amend the Rome Convention of 1952 

was brought about to clarify and increase the limits of liability of the foreign aircrafts for 

damage to third parties on the surface. However, neither of the two documents have received 

worldwide acceptance. This research shall limit its focus on the critical evaluation of the 

                                                      
2 Elizabeth Gaspar Brown, The Rome Conventions of 1933 and 1952: Do They Point a Moral, 28 J. Air L. & 

Com. 418 (1962), https://scholar .smu.edu/jalc/vol28/iss4/13.  
3 International Convention for the Unification of Certain Rules relating to Damage caused by Aircraft to Third 

Parties on the Surface, Rome, 29th May, 1933.  
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provisions of the Rome Convention 1952 and the Montreal protocol to the Convention of 1978.   

(B) Statement of Problem  

  After the Second World War, the aviation industry was developing and the technology related 

to the industry was not as advanced as today. Hence, it was often considered that due to this 

kind of technology which is very new and in its developing stage, often aircrafts would go out 

of the control of the pilots, thereby bringing about immense damage to the people and property 

on the ground.4 The degree and the frequency of such damage was exaggerated by the then 

statistical reports.5 

  In the course of transportation of persons and goods, aircrafts often fly over territories of 

different nations, especially during international air navigations. In the earlier days, navigation 

by air was limited to a few territories or even within the territory of a nation. Today, 

international flights are involved in transportation almost every day of the year. In this era of 

globalisation, people and organisations are involved in cross-border business and trade. The 

national laws of every nation are different, which has been framed considering the various 

sociological, economic and political conditions of the nation. However, in cases of international 

aviation, a number of states are involved in the flight of an aircraft from one city to another. 

Thus, domestic laws of many nations come into play in case of any accidents in international 

air transportation. Due to the difference in the domestic laws of such nations, a conflict 

regarding many aspects of the offence arise, such as the type of liability to be imposed, principle 

on which such liability shall be imposed, the limit of such liability, the person/organisation 

who shall be made liable, additional insurance of passengers and security on behalf of the 

aircrafts. In these cases, often the issue of jurisdiction is another point of concern. The defences 

available to the aircrafts are also different due to the various defences present under the 

applicable municipal laws. All such factors led to a serious confusion among states and thus, it 

was believed a unification of the laws relating to damage caused by foreign aircrafts to third 

parties would prove helpful in determination of all the conflicting issues.   

Thus, under the CITEJA, the International Convention for the ‘Unification of Certain Rules 

relating to Damage caused by Aircraft to Third Parties on the Surface’ was drafted in 1933 

(Rome Convention, 1933). The Convention provided for absolute liability to be imposed on 

the aircraft operators as per the majority opinion of participating states, yet failed to receive 

substantial ratifications. Later on, the Brussels Protocol to amend the Rome Convention of 

                                                      
4 Andre Kaftal, The Problem of Liability for Damages Caused by Aircraft on the Surface, 5 J. Air L. & 

Com. 179 (1934), https://scholar .smu.edu/jalc/vol5/iss2/2. 
5Id. 
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1933 was formulated, and provisions relating to liability and insurer’s defences were modified. 

However, though the Convention had received a few ratifications, the Brussels Protocol 

remained unratified.6Subsequently, to curb the divergent opinions of the different participating 

states with respect to all aspects of third party liability of operator, the ‘Convention on Damage 

Caused by Foreign Aircraft to Third Parties on the Surface’ was formulated and signed by 

fifteen nations in1952, which came into force in 1958 on receiving seven ratifications.7 Yet, 

there were indifferences in opinions regarding the limits of liability, insurer’s defences and 

compulsory insurance of aircrafts. In order to sort out these issues and bring about a consensus 

among nations, the Protocol to amend the Rome Convention of 1952 was signed at Montreal 

in 1978. This Protocol increased the lower limits of the aircraft operator’s liability while 

maintaining absolute liability in cases of third party damage. However, the Rome Convention, 

1952 and the Protocol amending the Convention excluded from its ambit various other issues 

such as the extremely high limits of compensations to victims and the rationale behind such 

limits, the setting up of the limits based on weight of the carrier which appears absurd in the 

current context when most aircrafts are heavier in nature and the civil aviation industry has 

developed tremendously. The burden of proving intention of the operator in case of damages 

for unlimited liability of the aircraft operator, is on the victim as per the existing international 

norms, which also pose a threat to the right of victims to claim appropriate compensation in 

case of such damage caused to them. Moreover, damage caused to third parties due to mere 

flight of the aircraft over their property in accordance with the traffic regulations is not 

compensable, even though the third party on the surface is never at fault. Further, air crashes 

with other objects have not been dealt with under any existing documents. Similarly, the issue 

of third party damage in cases of terrorist activities or hijacking has been left out, which is now 

one of the major issues to be dealt with under aviation laws. The existing norms are also unclear 

regarding the kind of injury that is compensable under the Convention, and whether it includes 

any form of mental trauma or injury. This may prove to be a problem when claims for damages 

are brought by third parties on an element of mental trauma. Further, damage arising out of 

supersonic jets and sonic booms are still left out of the scope of the Convention. With 

development in aviation industry, supersonic jets have come into being and are in frequent use. 

Any damage caused to people on the surface due to flight of such jets must be addressed in 

details. Hence, again this time, neither the Rome Convention of 1952 nor the Montreal Protocol 

of 1978 received substantial number of ratifications. A few nations which had ratified to the 

                                                      
6Brown, supra note 1, 430. 
7Id. at 436.  
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Convention had also withdrawn their ratifications subsequently. The United States, which had 

a thriving international civil aviation industry, was one of the many nations which did not ratify 

the 1952 Convention. Till date, though several attempts have been made to unify and modernise 

the liability for damages to third parties and property on the surface of the earth cause by 

aircrafts, yet due to the varied opinions of the different nations, the Convention has not been 

successful in governing all aspects relating to the issue of third party damage. Most of the 

nations around the world are not a part of the Convention or Protocol and thus are not bound 

by the norms therein. They continue to follow their national laws in cases of third party damage 

by aircrafts over their territory. 

(C) Research Questions 

1. Has the Rome Convention, 1952 and the subsequent Montreal Protocol, 1978 been 

successful in unifying the divergent opinions of the world community regarding principles 

of liability for damage caused to third parties on the surface by foreign aircrafts?  

2. What modifications can be brought with respect to the Rome Convention, 1952 so as to 

increase the possibility of ratifications by the major players in the civil aviation industry?   

(D) Hypothesis  

  The Rome Convention, 1952 and the Montreal Protocol of 1978 to the Rome Convention have 

not been successful in unifying the divergent opinions of the different nations involved in the 

aviation industry at that point of time, regarding damage caused to third parties on the earth’s 

surface, due to an aircraft in flight. Further, the Convention and Protocol left from its scope 

many other issues arising out of third party damage by aircrafts, which should be incorporated 

in light of various technological developments and increase in air traffic. There should be 

modifications brought about to the Rome Convention, 1952 to enable maximum number of 

ratifications from the world community regarding liability of operators for third party damage. 

(E) Objective  

 The research is conducted to throw light on the various issues present in matters of liability for 

damages to be paid by aircraft operators or owners towards third parties. Further, the research 

shall also reach to a conclusion regarding any modifications required in the Convention and 

Protocol so as to increase its acceptance in the world community. The research shall be 

conducted keeping in mind that there must be a unification of international norms relating to 

liability and other factors for damage on the ground, whereby most nations who have a well-

developed civil aviation industry abide by it.   



466 International Journal of Law Management & Humanities [Vol. 3 Iss 4; 461] 

© 2020. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

(F) Scope of Research  

  The research shall deal with the various aspects enshrined under the Rome Convention of 1952, 

touching upon the historical development of the Convention. The main areas of focus shall be 

the principles of liability and limits of liability to be imposed, the issue of forums, the terms of 

security and insurance covers. Further, a critical analysis of the various provisions of the Rome 

Convention, 1952 and the Montreal Protocol of 1978 to the Convention shall be made. Only 

the liability of aircrafts towards third parties for damage caused on the ground shall be dealt 

with. Further, drawbacks or loopholes, if any, shall be addressed with respect to the Convention 

and its corresponding Protocol.   

(G) Research Methodology  

The research shall be a doctrinal research. The primary sources of information shall be 

collected from the ICAO website, which include the various Conventions and Protocols 

required for the research. Further, reports of the International Private Air Law Committee and 

other concerned sub-committees shall be referred to. The secondary sources of information 

shall include various research papers and articles published in international and national 

journals on air and space laws written by research scholars, lawyers and law students. A few 

books relating to aviation laws shall also be referred in the process of the research, for an insight 

to the various related case laws and theories in this area of research. 

II. DISCUSSION ON THE NATURE AND LIMITS OF LIABILITY OF AIRCRAFTS FOR 

THIRD PARTY DAMAGE ON THE SURFACE OF THE EARTH 
  The liability to be imposed on the aircraft operators or owners for any damage caused to third 

parties on the surface of the Earth was one of the main areas which showed immense disparity 

amongst states who attended the International Private Air Law conferences, held throughout 

the years in an attempt to bring about the unification of laws relating to third party liabilities of 

aircrafts. In this part of the research, we shall focus on the extent to which the nature and limits 

of liability towards third parties have been tried to be reconciled by the Legal Committee of 

the ICAO, considering the majority opinions of the states participating in the discussions, and 

whether such an attempt of unification has at all been effective. 

  When it came to fixing liability under the Rome Convention of aircrafts for damages caused to 

third parties, there were three divergent opinions which came to the light. Some nations 

considered that their national laws provided sufficient compensation to the third parties which 

suffered damage due to flight of an aircraft above their territory and hence, such national laws 

were adequate to protect the interests of the third parties. However, the two other opposing 
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views which came into light were, majority nations supporting the imposition of absolute 

liability on the aircraft operators for damage caused to third parties without exceptions and the 

minority view of imposition of liability with a presumption of fault, which the operators could 

disprove. The Anglo-American states were in favour of presumption of fault liability, however 

most of the developing nations who had small aviation industries were in favour of absolute 

liability. Subsequently, it was acknowledged by the states that a uniform law for liability 

towards third parties were required, as domestic laws of each overflown state would be 

different. Similarly, the nature of the liability imposed, the limits of the liability, the security 

provided for payment of such damages and defences available to operators and insurers would 

also vary. This would entail a lot of difficulty and extensive legal guidance for the operators to 

keep track of or obtain knowledge on the different laws in force in the different nations 

overflown.  

  Thus, after the formation of the ICAO, the Sub-Committee formed by the Legal Committee of 

the ICAO sent out questionnaires to a number of states in order to obtain their views on the 

amending and modification of the provision of the Rome Convention 1933. When the opinions 

of the nations were obtained, it was seen that the views of the nations were so divergent in 

respect to matters that were to be discussed, such as absolute liability, the degree of and basis 

for any limitation of liability, compulsory insurance or other security, defences of the insurer, 

and scope of third party liability8, that bringing about a reconciliation would merely give an 

“appearance of false unanimity”9. However, finally after the formulation of many drafts, the 

principle of absolute liability was incorporated in the Rome Convention, 1952, with a few 

defences, which was further retained in the amending Protocol to the Rome Convention 1952 

(Montreal Protocol, 1978, henceforth). The principle of absolute liability, irrespective of fault 

or negligence on part of the operator was a majority opinion as per many nations on the basis 

of the idea that people on the surface of the earth (third parties) have not entered into any kind 

of contractual relationship with the carrier and may in most cases, not foresee any kind of 

damage or injury caused to them by the overflight of aircrafts. Thus, in such instances, the 

operator shall be held liable irrespective of any negligence or fault for the damage suffered by 

such third parties.As per Article 1 of the Rome Convention, a victim shall have the right to get 

compensated only if he is able to prove that the damage was caused as a direct consequence of 

the incident which caused the damage, and the damage is to be caused by an aircraft in flight 

                                                      
8Brown, supra note 1, 426. 
9Id.  
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or by any person/thing falling from such aircraft in flight.10However, if the damage is caused 

due to the mere passage of the aircraft through the airspace in conformity with the existing air 

traffic regulations, then the operator shall not be liable to pay damages to the third party.11 This 

meant, damages caused only by the ‘physical contact’ of the responsible aircraft are 

compensable, that is damages caused by the aircraft itself, or a person or thing falling from 

such aircraft. However, such aircraft must be “in flight” as per the definition provided under 

the Rome Convention, 1952. Any damage arising out of indirect contact or as a result of indirect 

consequence of the aircraft overflying as per applicable norms, shall not be compensable under 

the Rome Convention, 1952 or Montreal Protocol, 1978. This was also the practice followed 

by a few nations at that point of time.  

  Article 2 of the Rome Convention, 1952 sets out that the liability to pay damages to third parties 

shall be on the ‘operator’ of the aircraft, and further sets out the definition as to who shall be 

treated as the operator. It states that the person who was using the aircraft at the time when the 

damage was caused, he shall be considered as the ‘operator’ of the aircraft.12 However, where 

the aircraft was being used by another person when the damages were caused but the control 

of navigation was retained by the person from whom such right to use was derived, then that 

person shall be considered the operator who gave the right to use the aircraft.13 When the person 

uses the aircraft personally or any servants/agents of the person uses the aircraft in the course 

of their employment (whether or not within the scope of the authority), then also he shall be 

considered as making use of the aircraft.14As per clause (3), the registered owner shall be 

considered as the operator of the aircraft, unless otherwise proved.15 The Montreal Protocol, 

1978 adds that if the aircraft is a registered property of the State, then the person who is 

entrusted with the operation of the aircraft shall be liable for the damages caused to third parties. 

  Articles 5 and 6 of the Rome Convention 1952 state the defences available to the aircraft 

operators for damage to third parties on the surface, which have been retained in the Montreal 

Protocol 1978. It states that absolute liability shall not be applicable to the operator of the 

aircraft when- 

1. The damage is a direct consequence of an armed conflict or civil disturbance.16 

                                                      
10 Article 1, Convention on Damage Caused by Foreign Aircraft to Third Parties on the Surface, signed at Rome, 

on 7 October 1952. 
11Id.  
12 Article 2, Convention on Damage Caused by Foreign Aircraft to Third Parties on the Surface, 1952. 
13Id. 
14Id.  
15Id. 
16Article 5, Convention on Damage Caused by Foreign Aircraft to Third Parties on the Surface, 1952. 
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2. The person who would otherwise be liable for damage to the third party under the 

Convention is deprived of using the aircraft by the public authority.17 

3. The person to be held liable under the Convention proves that the damage was caused 

solely through the negligence or other wrongful act/omission of the person who suffered 

the damage or his servant/agent.18 

In case it is proved that the person who suffers the damage contributed to the negligence or 

other wrongful act/omission, then the compensation shall be reduced to the extent to which the 

negligence or wrongful act/omission contributed to the damage.19Further, the Rome 

Convention, 1952 also states that any person who is found guilty of deliberate act or omission 

done with an intention of causing damage shall be held liable under the Convention.20 Such 

liability on the operator shall be unlimited liability and the burden of proving the intention of 

the operator, his servants/agents shall lie on the claimant. However, if the act/omission is done 

by the servants/agents of the operator, it must also be proved that they were acting within the 

scope of authority and in the course of their employment.21 

 The limits for liability under the Rome Convention 1933 were increased in 1952. Further, when 

the Unites States and a few other nations contented that the limits were quite low for third 

parties who suffered damage on the surface, whereas other nations contented that the limits 

were too high- a compromise was reached between these nations for setting up the caps of 

liability based on the weight of the aircraft responsible for the damage of property. The 

aggregate amount of damage to be recovered from the aircraft operator is mentioned under 

Article 11 of the Rome Convention 1952, and such damages are also provided for the loss of 

life or personal injury to third parties on the surface of the earth. Further, during the amendment 

of the Rome Convention 1952 in Montreal, the limits of liability were also increased to a huge 

extent. Despite this there were diverse views with respect to such limits. The gradation of the 

aircrafts were reduced to four from five, depending on the weight of the carriers. The 

magnitude of the changes in the Montreal protocol 1978 are as follows: 

1. Aircrafts weighing 2000 kgs or less, the limits were increased nine-folds of the Rome 

Convention, 1952.22 

                                                      
17Id. 
18Article 6, Convention on Damage Caused by Foreign Aircraft to Third Parties on the Surface, 1952. 
19Article 6, Convention on Damage Caused by Foreign Aircraft to Third Parties on the Surface, 1952 
20Article 9, Convention on Damage Caused by Foreign Aircraft to Third Parties on the Surface, 1952. 
21Article 12, Convention on Damage Caused by Foreign Aircraft to Third Parties on the Surface, 1952. 
22DhrubaChattopadhyay, A critical analysis of international norms relating to surface damage by the 

aircrafts(22 January, 2020, 08:15 PM), 

https://www.academia.edu/17312163/A_critical_analysis_of_international_norms_relating_to_surface_damage
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2. Aircrafts weighing 2000 kgs to 6000 kgs, the limits were increased by six times of the 

1952 Convention.23 

3. Aircrafts weighing 6000 kgs to 30,000 kgs, the limits were increased by five times.24 

4. Aircrafts weighing more than 30,000 kgs, the limits were increased by almost eight 

times as compared to that of the 1952 Rome Convention.25 

5. The compensation for personal injury or loss of life was increased from maximum 

500,000 francs per person killed or injured, to 125,000 SDR or 1,875,000 equivalent 

monetary units (for countries not a member of the IMF) per person killed or injured.  

 The liability limits mentioned under points 1 to 4 state the amount available to the all the 

persons suffering damage to property due to the aircraft in one incident. All damages, including 

loss of life and personal injury shall have to be met preferentially from the total amount of 

compensation available to the victims.  

 The limits of liability were set as per the weight of the carriers because it was mostly the 

developing nations which had commercial business in lighter carriers, whereas heavier aircrafts 

were usually used by the well-developed nations having a strong aviation sector. So, in order 

for the developing nations to be easily able to pay the damages arising out of the flight of their 

registered aircrafts over the airspace of another nation, the limits were kept restricted to the 

weight of the carrier. With respect to the separate limits of liability for personal injury or loss 

of life, there were arguments stating that the operator should not be given another chance of 

having a limited liability except on cases of catastrophes.26 

 Finally, as we have today, the limits of liability have not been further revised and the principle 

is that of strict liability of the operators (with certain exceptions), despite many objections of 

developed nations having a successful commercial aviation industry. Instances of catastrophes 

and force majeure have not been expressly included anywhere in the Rome Convention 1952 

or Montreal Protocol 1978. Though a formal uniformity was brought about by a compromise 

between the conflicting interests of the nations that took part in the international private air law 

conferences, yet at the time of ratification of the Convention, it was seen that major state 

players in the aviation sectors did not ratify it. This led to an overall failure in the adoption of 

the Convention worldwide, with respect to liability of damage caused to third parties by 

                                                      
_by_the_aircrafts. 
23Id. 
24Id. 
25Chattopadhyay, supra note 21. 
26I.H. PH. DIEDERIKS-VERSCHOOR& P.M. DE LEON, AN INTRODUCTION TO AIR LAW211 (9th ed. 

2012). 
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aircrafts. Thus, the attempts of ‘unification’ of such liability by the ICAO did not prove 

effective in setting up the intricacies of liability for third party damage. 

III. ANAYSIS OF THE ROME CONVENTION, 1952 AND THE MONTREAL PROTOCOL, 

1978 
  In this part of the research, the discussion shall be focused on the various loopholes of the 

Rome Convention 1952 and Montreal Protocol 1978, and the drawbacks arising from such 

loopholes. The two other major issues regarding the setting up of liability for third party 

damage as had surfaced during the various air law conferences would be discussed, which are- 

security or guarantee for payment of damages and single forum.  

(A) INSURANCE-On consideration of the principle and limits of liability in discussions, 

another major concern was the one in which the operator may become insolvent. If that is the 

case, then the entire international norms of liability for third party damage caused by aircrafts 

would collapse, and the defence of ‘insolvency’ would then be an easy approach for operators 

of aircrafts to escape liability. Thus, a proper system of insurance was required so that, 

irrespective of the reason of injury caused to third parties by aircrafts, they will receive the 

compensation payable by the operator. The Rome Convention, 1933 contained a provision for 

compulsory insurance to be paid to third parties suffering damage and further alternative 

methods, such as through cash deposits or bank guarantees.27 However, the rights and 

obligations of the insurer were not considered then which led to many aviation insurance 

companies not providing insurance to the operators. This issue was later included in the 

Brussels Protocol of 1938, which further limited the defences of the insurers. These were 

retained in the Rome Convention 1952, which provides that the contracting states of the 

Convention had the power to require that the operator of an aircraft registered in another 

contracting state shall be insured, alongwith alternative methods available such as securities in 

the form of bank guarantees, cash deposits and guarantee by state of registry whereby it 

undertakes to not claim immunity from suit.28 The insurance shall be considered as satisfactory 

if it is effected as per the norms of the 1952 Convention and by an insurer authorised to effect 

such as per the national laws of the state of registry of aircraft, or the state where the insurer 

has his residence or principal place of business.29 The financial responsibility of the insurer 

may be verified by either of such states.30 However, the Convention also states that an 

                                                      
27Brown, supra note 1, 232. 
28Id.  
29Article 15, Convention on Damage Caused by Foreign Aircraft to Third Parties on the Surface, 1952. 
30Id.   
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overflown state may refuse to accept the insurance as a satisfactory one which is effected by 

the insurer not authorised to do so in a contracting state.31 “This last provision was a tacit 

acknowledgment by the delegates that there was a real possibility certain governments might 

not accept the convention and that these governments were of the nations where the aviation 

insurance market was largely centered.”32 

 Earlier, with the certificate of verification of the insurer’s financial ability which was to be 

provided by a “state” was a drawback for the federal structure of USA. There, each state would 

have to issue the certificate of verification for the insurers, which might be a problem under the 

Convention norms. Thus, the Rome Convention, 1952 stated that, “appropriate authority in the 

State” would mean “the appropriate authority the highest political subdivision thereof which 

regulates the conduct of business by the insurer.”33 

 Further, in the Montreal Protocol, 1978, the defences of the insurer were retained and the limits 

of the insurance was set as per the limits of liability of aircraft operator under Article 11 of the 

Rome Convention, 1952. Further, it was amended that in case the overflown state has a doubt 

regarding the financial capability of the insurer or guarantor, then it may hold a consultation 

with the state of registry, state of the operator or with any other state where the guarantees are 

provided.34 

(B) SINGLE FORUM-As per the Rome Convention, 1952 and the Montreal Protocol, 

1978, Article 20 provides that the action for damages shall be brought about in the courts of 

the Contracting State where the damage had occurred. However, this was also one of the major 

reasons for the non-ratification of the Convention by many nations. The victims would want to 

sue at their home country, as it will always not be possible for them to travel to and from any 

other state where the action is brought, especially when the victim never apprehended any 

danger to his property or life due to the overflight of the aircraft. Moreover, all the evidences 

will more easily be obtainable from the state where the damage has occurred.35However, the 

operator would always be in the favour of being sued in his national country or the state of 

registry, and to avail the defences present under his national laws. These two opinions posed 

an opposing interest in the availability of a single forum for bringing action caused by aircrafts 

to third parties. But again, providing an option of multiple forums for bringing about a suit in 

                                                      
31Supra note 28. 
32Brown, supra note 1, 233. 
33Id. 
34 Article VI, Protocol to Amend the Convention on Damage caused by Foreign Aircraft to Third Parties on the 

Surface, signed at Montreal, on 23 September 1978. 
35 Gerd Rinck, Damage Caused by Foreign Aircraft to Third Parties, 28 J. Air L. & Com. 405, 441 (1962) 

https://scholar .smu.edu/jalc/vol28/iss4/12. 
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this regard would create a difficulty for the operator, as victims may belong to different states 

and may thus sue in different jurisdictions. Then, keeping track of such proceedings would be 

difficult, and furthermore, the amounts of compensation ordered by the different courts in 

different jurisdictions may exceed the maximum limits of liability under the Rome Convention, 

1952. Hence, the Rome Convention also provides for another forum, whereby by an agreement 

between one/more claimants and one/more defendants, the claimants may take action before 

the courts of any other Contracting States, however this shall not prejudice the rights of the 

person who brings action in the state where the damage occurred.36 If so agreed, parties may 

agree to opt for arbitration for settlement of the disputes.  

 As far as the execution of foreign judgements were concerned, the Rome Convention of 1952 

states that on special circumstances as mentioned in Article 20, the execution may be refused 

by the Court. Thus, earlier which was an issue pointed out by Canada stating the division of 

powers between the central and provincial governments, whereby the central government 

would be reluctant to recognise and enforce foreign judgements as it was within the powers of 

the provincial governments, was solved.   

(C) GREY AREAS- There are a few other aspects which have not been dealt with in details 

during the international private air law conferences while drafting the Rome Convention, 1952 

and amending it by the Montreal Protocol, 1978. Those are- 

1. The limits of compensation were much higher than the limits set under the Warsaw system 

of liability for carriers. This implies, that those people who enter into a contract and suffer 

substantial damage as a result of such contract, shall receive lesser compensation as 

compared to the people who have no contractual relation with the operator of the aircraft, 

even in cases of were unforeseen damage or due to force majeure. 

2. The limits of the liability are the aggregate sum which are to be payable to all the injured 

parties for one incident due to damage caused to property, loss of life or personal injury. 

This implies, where the number of victims are more, the compensation available to all shall 

decrease, as the limits were based on the weight of the aircraft solely.  

3. Article 1 of the Rome Convention, 1952 mentions that the damage caused to the third party 

must be a direct consequence of the incident which caused the damage. However, it does 

not specify the causal relation between the damage caused and the aircrafts in flight, which 

caused the damage. It is mostly left on the domestic laws to determine the causal link 

regarding the damage caused. Thus, only damage caused due to physical contact of the 

                                                      
36Article 20, Convention on Damage Caused by Foreign Aircraft to Third Parties on the Surface, 1952. 
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aircraft itself (to be decided under national laws) and any person/thing falling from such at 

flight is compensable. Any other kind of damage which may result due to overflight of 

such aircraft over a territory is not compensable, that is, indirect damages. 

4. In case of death or personal injury, the limits are kept the same under the Rome 

Convention, 1952 and Montreal Protocol, 1978 and they are to be appropriated 

preferentially. But there may be instances, where the compensation granted to a person 

who suffered personal injury is lesser than the compensation being paid to the family of 

the dead victim. However, due to such grave personal injury, the third party becomes 

disabled to carry out the activities of his daily life and thereby in actual circumstances 

suffers a greater loss than the dead victim. This compensation mechanism would then be 

very unfair for the persons suffering such grave personal injury.  

5. “Personal injury” under the Rome Convention, 1952 does not mention whether it includes 

mere physical injury or also mental trauma. Under the Warsaw System of liability, mental 

trauma arising as a consequence of the physical injury is only compensable, and not mere 

mental injury. However, neither the Rome Convention nor the Montreal Protocol mentions 

this clearly, which may later on cause certain problems when claims on mental injury are 

made. But, if mental injury is included, that will be unfair to the passengers who are in a 

contract with the carrier under the Warsaw System. Any third party, on the surface of the 

earth who sees an air crash or collision may claim damages from the aircraft on account of 

the ‘mental trauma’ caused to him, inspite of not being physically injured. It would be very 

absurd as under the Warsaw System, the passengers inside the carrier suffering any kind 

of mental injury from such a crash or collision are not provided compensation.  

6. The imposition of unlimited liability under Article 12 of the Rome Convention, 1952 

places a burden of proof on the victims to prove the mala fide intention of the operator of 

the aircrafts to cause the damage. However, for a victim it is very difficult to prove the 

intention of the aircraft for imputation of the liability, which is operating the aircraft in the 

sky while he is suffering the damage on the surface of the earth. Furthermore, any technical 

details, if involved, in causing such damage shall be available only to the operator and not 

the third persons on the surface.  

7. The issue of sonic booms were not dealt with in the Rome Convention 1952, nor in 

Montreal Protocol, 1978. However, in this era of supersonic jets, sonic booms should be 

dealt with and included in the Convention. 
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8. Article 1 of the Rome Convention, 1952 states that damage caused due to the mere passage 

of an aircraft through the airspace in conformity with the existing air traffic regulations 

shall not be compensable under the Convention.37In Duchemin v Pan American World 

Airways38, the overflight of a supersonic aircraft had led to the collapse of a building. A 

causal relation was determined between the damage caused and the flight of the aircraft. 

However, it was stated that the liability of the aircraft operator with respect to damage 

caused by noise during take-off and landing was “limited to damage and inconvenience 

over and above that normally to be expected in an urban environment.”39 In the case of 

Nova Mink Ltd. v Trans-Canada Airlines40, the overflight of the aircrafts caused the minks 

in the farms to be terrified. Due to this, the minks either gave premature birth or killed their 

young ones. However, such a damage was not held to be compensable.41 

9. Article 7 of the Rome Convention 1952 states that in case of an air collision, the operator 

of each operator involved shall be liable in proportion to the damage caused to third parties 

on the surface of the earth. However, it nowhere discusses the instances of collision of an 

aircraft with a ship or other vessel or with an object (like, the twin towers in the 26/11 

incident). The liability and limits of such liability in those case and who shall be considered 

as the ‘third parties’ may be specifically mentioned in the Convention. Whether the third 

parties should also include the passenger, crew and staffs of the other aircraft (in case of 

aircraft-aircraft collision), or passengers of the other vessel on the surface, should be 

discussed in clear terms.  

10. Further, the Rome Convention does not include liability for damage caused due to unlawful 

interference in the operation of an aircraft. It must be expressly stated that in cases where 

the control of the aircraft does not remain in the hands of the crew or pilot and as a result 

of such unlawful interference damage to third parties are caused, then how shall such 

liability be dealt with or whether the operator shall at all be liable.  

IV. CONCLUSION AND SUGGESTIONS 
  From the present literature and historical development of the Rome Convention 1952 and 

amending Montreal Protocol 1978, we see that an attempt had been brought in for providing a 

set of international norms for liability of damages caused by foreign aircrafts to third parties 

                                                      
37Article 1, Convention on Damage Caused by Foreign Aircraft to Third Parties on the Surface, 1952. 
38Duchemin v Pan American World Airways, Cour de Cassation (2e Ch. Civ.), 17 December 1974. 
39Chattopadhyay, supra note 21, 10. 
40 Nova Mink Ltd.  v Trans-Canada Airlines, [1951] USAvR 40 
41Chattopadhyay, supra note 21, 10. 
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on the surface. However, nations who are among the major players in the aviation sector did 

not ratify the Convention nor the Protocol, and did not assign any reason for it, except for USA. 

Thus, the unification process has never been effective in having international norms for third 

party damage. Having international norms for an issue is not of much importance, rather the 

willingness of the world community in following such norms must be ensured. In case of the 

Rome Convention, 1952, very few nations had ratified it so most nations are not bound by the 

liability regime of the Rome Convention. To gain support from the key players, the treaty must 

also serve their interests.42 

  The stakeholders whose interests need to be taken into consideration for re-drafting the Rome 

Convention are- Governments of Contracting Parties, aviation companies involved in 

international aviation, third parties on the surface who have no contractual relationship with 

the operators (victims) and their families, and simultaneously also the interests of the aviation 

insurance companies, aircraft manufacturers, financial  interests  (the  owner,  the  lessor  or 

the  financier  retaining  title  or holding  the  security  of  an  aircraft)  and the  legal  counsel  

who  represent  all  the  others.43 

  So, a few recommendations which the researcher has, to solve these existing issues in the Rome 

Convention, 1952 and the Montreal Protocol, 1978 in order to attract more ratifications are- 

1. The compensation regime may be brought in parlance to the Warsaw System of liability 

for air carriers for damage caused to their passengers, however a comparatively higher limit 

of compensation to parties who are absolutely unaware of an imminent damage is justified 

to a huge extent. The liability should be so framed that the principle of strict liability with 

the exceptions be still applicable to the aircraft operators, but a defence is allowed to them 

in cases of damage being caused due to an act of God (force majeure) or an unavoidable 

event where the damage could not be foreseen nor prevented. This would then be in 

accordance with the development of the aviation sector. Further, the burden of proving that 

the consequences or damage was unforeseen or could not be prevented would fall on the 

operator, which is comparatively easier to prove than by the injured third party. This is also 

present in the domestic laws of many nations, for liability of third party damages. 

2. The limits of liability in the Rome Convention, 1952 and Montreal Protocol, 1978 depend 

on the weight of the aircraft. However, in the current time, this basis for fixing the limit of 

liability absurd. There may be incidents were a heavy carrier crashing on an empty land 

                                                      
42Chattopadhyay, supra note 21, 19. 
43Id. 
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may cause lesser damage than a light carrier hitting a sensitive target with greater speed. In 

such cases, the victims of damage caused by the heavier carrier will receive hefty amounts 

of compensation, however, the victims of the damage caused by the light-weight aircrafts 

will not be sufficient for all the victims combined, as per the existing system of mechanism. 

Hence, in fixing the limits of the liability, the weight of the carrier should not be the only 

consideration, but other parameters such as the circumstances prevailing at that time, the 

crash vicinity, defects in manufacture or piloting errors must also be considered.  

3. Further, as per the existing aviation law of the USA, the causal link of the damage, be it 

due to a direct impact of the aircraft or indirect, is compensable. This approach should be 

adopted under the Rome Convention, 1952, considering third parties on the surface would 

have no chance to take any safety or preventive measures to protect themselves and their 

property from a sudden damage, of which they had no knowledge.   

4. “Personal injury” under the Rome Convention, 1952 must be expressly specified so as to 

mean which kind of ‘personal’ injury the nations intended to include. Whether it is merely 

physical injury or mental trauma as well. As per the researcher, a favourable option would 

be to keep it as per the standards “bodily injury” set up by precedents under the Warsaw 

System, wherein it has been developed that mere mental injury is not compensable but any 

mental injury/trauma which results out of the physical damage caused to the passenger shall 

be compensable. Further, if mental trauma is at all included within the ambit of the Rome 

Convention, 1952, then factors on which the compensation may be calculated shall also be 

discussed.  

5. Under Article 12 of the Rome Convention, the burden of proving the malafide intention of 

the aircraft operator to cause damage was placed on the claimants. It is not possible for 

injured victims on the surface of the earth to provide evidence as to the malafide intention 

of the operator, who is probably not even using the aircraft at the time the damage is caused. 

Hence, the imposition of fault liability on the operator may prove to be helpful in this case 

as there is a presumption of fault or negligence on part of the operator, which he may 

disprove.  

6. In the modern times, when aviation technology is developing at a rapid pace and that now 

we already have supersonic jets in the aviation industry of a few nations, it is imperative to 

discuss the issues of damage caused due to sonic booms and other such harmful noises 

caused by aircrafts in their ordinary course of flying. The factors for the determination of 

substantial damage in case of sonic booms may also be discussed.  
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7. In the wake of terrorist activities and hijacking, the damages caused by unlawful 

interference should be considered and expressly mentioned that liability for such damages 

shall be dealt with under the Rome Convention, 1952. In the event of such activities, it will 

be only logical for the aircraft operator to compensate the victims on the surface. Further, 

an approach to shoulder the burden between the aircraft operator and the state of registry 

might also prove helpful to the cause of the third parties. In cases of state-sponsored 

terrorism, this liability must be placed on the responsible state to compensate the third 

parties which suffered damage.  

8. Further, in case of air collisions or collision of an aircraft with another vessel or a building, 

it must be specified as to who shall be considered as “third parties” for the purposes of the 

Rome Convention. Should the passengers of the other aircraft or the other vessel (say, a 

ship) or the people in the crashed building be also considered as third parties and 

compensation be provided to them. The factors on which compensation, if at all, to be paid 

to such third parties also needs determination. In cases of collisions, literal interpretation 

may not be used to include third parties present on the “surface of the earth” only, but any 

person not in a contractual relationship with the aircraft colliding. This would provide a 

more reliable compensation regime for third party damages.  

9. Further, third parties on the surface of the earth cannot be injured or their property damaged 

in order to develop and commercialise the aviation sector of a country. The interests of the 

third parties on the ground must be taken into consideration. Thus, an aircraft which flies 

over the territory of a country, due to which damage is caused to the person or property of 

the people residing on the surface over which the aircraft flies, must be made compensable 

even if the aircraft flew in conformity with all the air traffic regulations in force.  

10. Moreover, if unlimited liability is placed for damage caused by deaths, whereas limited 

strict liability is retained for personal injuries caused due to damage by overflight of an 

aircraft, there may be higher number of ratifications of the Convention. Death is a 

permanent damage which cannot be compensated by any amount of money, and thus must 

be made unlimitedly liable on part of the aircraft operator. However, the consequences of 

such different liability regime for injury to the ‘person’ of third parties also have to be 

considered. 

In the absence of a set of uniform international norms on third party damages and its 

corresponding liability on the aircraft operator, the problems that are present now shall continue 

to exist, which would lead nations to follow their own national laws, thereby furthering the 
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continuation of the conflict in interests. Thus, considering all these aspects, the Rome 

Convention, 1952 needs to be re-drafted so as to meet the interests of the major and minor 

players in the aviation market, and for that a consensus among the nations is required. 

International Private Air law Conferences must be called for foremost, for an elaborate 

discussion on these issues, and all interested states must be open for participation in the 

Conferences that are to follow.  

***** 
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