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Interpretation Perspective w.r.t Viability and 

Application of Uniform Civil Code 
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ABSTRACT 

India is a diverse country not only based on territory but also based on religions and 

cultural groups. Our Indian Constitution provides secularism in its Preamble and 

Implementation of a Uniform Civil Code under the Directive Principles. One aims to 

protect freedom of professing and practicing any religion and the other aims to safeguard 

the right of equality and the basic norm of justice. There has been a dispute on these 

matters and rights since the inception of the Indian Constitution. The lawmakers aimed to 

protect every right by successful codification of all the laws. After the codification of 

Hindu Laws, the disputes arose and a need of codification of the laws of minority 

communities was sought to be achieved. Interpretation tools give a complete 

understanding of the provision, its applicability and viability in a particular legal system. 

The research paper aims to analyse the need of a Uniform Civil Code by using the rules 

of interpretation, legal maxims, and external aids. The researcher has also aimed to 

determine the scope of a UCC and its chances of being implemented.  It is next to 

impossible to implement a Uniform code keeping in mind the religions and their interests. 

Thus, a mid-way of making changes ‘within the religion’ is sought to be achieved. 

Keywords: Religions, Communities, Personal Laws, Diversity, Secularism, Uniform Civil 

Code, Constitution, Preamble. 

 

I. INTRODUCTION  
India is not only diversified in its geography and boundaries but also its culture, language, 

and religions. Such a diversity of culture and religion might often lead to conflict due to 

different classes of people and their treatment according to their specific personal laws. The 

idea of implementing a Uniform Civil Code has found its way through the criticism and 

support throughout these years. The critics contend that a uniform set of rules will affect their 

rules and the way they live under such laws. Moreover, the necessity of Uniform Civil Code 

has paved its way into the Indian Constitution as a Directive Principle. It clearly shows that 

 
1 Author is a student at Kirit P Mehta School of Law, Narsee Monjee Institute of Management Studies, Navi 

Mumbai, India. 
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the lawmakers had an intention to formulate and implement a uniform civil code just like a 

criminal code that is uniform across the nation. The criminal code is same across the country 

irrespective of caste, religion and gender. The personal and civil laws are different across 

religions because of different philosophy and application. The simple objective behind such 

implementation is to enhance national integration by eliminating the differences. Despite the 

importance of Uniform Civil Code, the lawmakers are yet to give effect to such a provision. 

The term civil code governs the laws related to marriage, succession, divorce, and adoption. 

The exact texture of the uniform civil code is not yet decided but it must contain modern and 

progressive laws.  

Further, the Preamble of the Indian Constitution states that India is a “Secular, Sovereign, 

Democratic and Republic.2” A secular state means that India does not have a particular 

religion and the State shall not discriminate based on religion. There is no Uniform Code 

applicable to different religious groups. The term Uniform Civil code has been a matter of 

discussion in many constitutional debates. Muslim as well as some of the Hindu members 

were always against the provision under Article 443 (Implementation of Uniform Civil Code). 

Article 44 is a mandatory provision and is binding on the government and must come into 

effect. It was observed that the orthodox rules of religions were about specific school and 

traditions because they are mentioned in the texts and scriptures. BR Ambedkar after detailed 

research on Hindu texts and scriptures stated that the religious texts are flawed and there is an 

urgent need of implementing Uniform Civil Code. Thus, many advisors contended that the 

country should forget the theory of being an isolationist. Moreover, the idea of different 

personal laws for different religions was brought forward by the British government and thus, 

it must be removed after the independence of the country.  

The supporters of the Uniform Civil Code also contended that religion should not be given 

such a vast jurisdiction that it encroaches upon the basic structure of the constitution. The 

legislation and judiciary must take steps to implement such reforms that conflict with 

fundamental rights. Dr Ambedkar always maintained the argument of directive principles 

being binding and mandatory for the proper and efficient functioning of democracy.  

From the first case4 of Uniform civil code to the latest case5, the Supreme Court and various 

High Courts have emphasised that the steps must be initiated to enact the uniform civil code 

envisioned by Article 44 of the Indian Constitution. Further, the time has now come for a 

 
2 Constitution of India, 1950 
3 Ibid 
4 State of Bombay v Narsu Appa Mali, AIR 1952 Bom 84 
5 John Vallamatom v Union of India, 2003 AIR (SC) 2902 
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complete and holistic reform of the law of marriage and make a uniform and secular law 

applicable to all people irrespective of religion, caste, or gender. All the judges suggested that 

there must be a positive intervention of legislation to formulate and enact laws to provide for 

uniform code related to marriage and divorce.  

In the landmark John Vallamatom’s case6, a priest challenged the constitutional validity of 

Section 118 of the Indian Succession Act7, which applies to Non-Hindus of the country. The 

petitioner contended that Section 118 was discriminatory against the Christians as it enforces 

unreasonable boundaries on the donation of their property for any religious or pious purpose 

by testament. The competent bench struck down the provision as unconstitutional. It was 

stated in the judgment that the common and uniform civil code will help in the holistic and 

integrated development of the country by removing redundant ideologies.  

In the Shah Bano case8, a Muslim woman claimed maintenance from her husband under 

Section 125 of the Criminal Procedure Code9 after triple talaq by her husband. The Supreme 

Court held that the Muslim women could claim maintenance under Section 125 of CrPC10 

even after having their law for the said purpose. The Hon'ble court also stated that Article 

44(3) has always remained in dead light because the legislators are not focusing upon the 

need of today. However, the then government was not in support of the above judgment. The 

said stance of the government led to the violation of fundamental rights of Muslim women.  

The Supreme Court has also observed in many cases11 that the people of the specific religion 

tend to abuse their laws by converting themselves to the other religion for an inappropriate 

purpose. Moreover, the interpretation of the word “uniform” is not that there should be the 

same laws for all aspects but there should be similar laws on important subjects to ensure 

gender equality and justice.  

A) RESEARCH OBJECTIVES  

The objectives of the research paper are: 

• To analyse the need of a Uniform Civil Code. 

• To understand the interpretation tools w.r.t Uniform Civil Code. 

• To focus on the viability of a uniform code instead of varied personal laws.  

 
6 Ibid 
7 Act No. 39 of 1925 
8 Md. Ahmed Khan v Shah Bano Begum, 1985 AIR 945 
9 Act No. 2 of 1974 
10 Ibid 
11 Sarla Mudgal v Union of India, 1995 AIR 1531, Lily Thomas v Union of India, AIR 2000 SC 1650 
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B) SCOPE OF THE RESEARCH   

The research is limited to interpretation tools with respect to viability and application of 

Uniform Civil Code in India.   

C) METHODOLOGY OF RESEARCH 

The method of research is doctrinal. It involves secondary sources of data collection and 

analysis. The sources are books, journals, research papers and articles.             

D) REVIEW OF LITERATURE 

In the words of Von Savigny, “Law grows with the growth of nation, strengthens with the 

strength of nation and finally dies with the death of nation.” The statement very appropriately 

relates itself to the personal laws in our country. The personal laws of different religions grow 

with the increase in the followers of such a law, but the laws and provisions are still outdated. 

The personal laws have depicted diversified cultures and religions in India but some of the 

provisions are discriminatory and against the basic principles of justice. Exchange of cultures 

and traditions has been a part of the country since the ancient times, but no community has 

adopted the culture of other religion in totality. It is fascinating to see that India is a land o 

diverse cultures and religions, but it has also emerged as a threat to the application and 

viability of Uniform Civil Code. It is quite evident that the Muslim rulers never accepted and 

adopted the rules and provisions of Hindu scriptures and on the same line, Hindus have also 

always opposed the principles and provisions of other religions or cultures.  

It can be inferred from the history of India that the rulers never aimed to establish common 

rules and provisions for different religions. However, in the British regime, the government 

took an initiative to enact statutes like Transfer of Property Act, 188212 and Indian 

Succession Act, 192513. Both the examples are applicable to every person irrespective of 

religion, caste, or culture. While enacting such acts, the British government learnt about 

different religious interventions and thus, adopted the practice of non-interference in the 

religious and sensitive matters.  

After independence, the demand for uniform and similar laws again took a momentum and 

the discussion arose among the members of the constituent assembly. The members of the 

assembly witnessed different opinions on the subject because of difference in religion and 

culture. In the beginning of such debates, members of constituent assembly suggested that the 

people of a particular religion who are not comfortable with using the provisions of the 

 
12 Act No. 4 of 1882 
13 Act, supra Note 6 at 6 
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uniform code can stick to personal laws. But the contention was rejected by members 

including Dr. BR Ambedkar. After some discussions, Article 44 was added in the Indian 

Constitution which provides that, “The State shall endeavour to secure for the citizens a 

Uniform Civil Code throughout the territory of India.14” The deep-rooted diversification and 

variation in cultures of Hindu, Muslims and Christians never allowed the lawmakers to 

formulate Uniform Civil Code for every person in the country irrespective of caste, culture or 

religion. The major concern was a common law for tribes also. There are many tribes that are 

not even governed by the normal and general laws of the country. Thus, it is a challenging 

task to enact a uniform civil code for the entire nation. By the enactment and implementation 

of Uniform Civil Code, all the provisions and rules of a particular religion will be replaced by 

one single act.  

While drafting the Constitution of India, Dr. BR Ambedkar was in favour of a uniform civil 

code but after looking at the dynamics of the nation, the then Prime Minister Pt. Jawahar Lal 

Nehru opposed it and supported strengthening the religions instead of integration. The major 

challenge at that time was to fulfil the needs of the people and feed them instead of debating 

on such an issue. Thus, a conclusion could not be determined on whether there must be a 

Uniform Civil code in the country.  

Before implementing the Uniform Civil Code in the country, it is essential to understand the 

need of such a uniform code. Firstly, there should be uniformity and non-ambiguity in the 

personal laws. Secondly, it is essential to enact such rules and statutes that are modern and 

conform with the principles of gender equality and justice. Thirdly, India is a secular nation 

and thus, there is a need of uniform laws. Lastly, to ensure national integration in true sense. 

Moreover, it has been observed that some judges tend to be biased towards a particular 

religion. After the enactment of a Uniform Civil Code, the discrimination shall come to an 

end.  

In the plethora of cases, Supreme Court and various High Courts have refrained themselves 

from interfering in the personal laws of the religions. They have even gone to the extent of 

stating that the personal laws are immune from any violation of fundamental rights. But, the 

Indian Constitution itself mandates the protection of citizens as the prime concern of the 

State. The integration and upgrading of personal laws and civil laws, whether Hindus or 

Muslims, is need of the hour. Despite of various objections and criticisms from various 

communities of the society, it is the right time and opportunity for the state to use its 

 
14 Constitution, supra Note 1 at 5 
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sovereign power and substitute all the personal laws by enacting a uniform civil code. 

However, the fundamental right to profess any religion guaranteed under Article 25 of the 

Constitution must be kept in consideration. People must start thinking about the issues like 

honour killing, khap panchayats and violation of fundamental rights to understand the 

importance of the enactment of a uniform civil code. All these crimes occur because of 

different traditions and customs of religions. It is clearly the only way to integrate the nation. 

The trivial reasons and opinions of the society must not affect the decision of the legislation.      

II. INTERPRETATION TOOLS 
Enacted statutes and laws have been drafted by the experts and there is a slight expectation 

that the language of the provisions will leave a little room for construction or interpretation15. 

Interpretation of statutes is a process of ascertaining the true meaning of the words or phrases 

used in a particular statute. The interpretation tools help the courts to identify the true 

meaning of ambiguous or vague words. There might be two meanings to a particular word 

and thus, it becomes essential to determine the true meaning.  

Salmond defines interpretation as “the process by which the courts seek to ascertain the 

meaning of the Legislature through the medium of authoritative forms in which it is 

expressed.16”   

III. RULES OF INTERPRETATION 
There are four types of rules of interpretation: literal, golden, mischief and harmonious 

construction. Literal rule of interpretation involves understanding the true and plain meaning 

of the words. They must be given their true colours. In the interpretation, there should be no 

additions or subtractions. It is the primary and safest rule of interpretation. The second rule of 

interpretation is the golden rule. It is a type of statutory interpretation that takes into 

consideration the intent of the lawmakers behind enacting a particular statute. It tends to 

solve the problems of interpretation and is a step ahead of literal rule. It prevents any type of 

ambiguity or absurdity. Mischief rule is the third rule of interpretation. Mischief is the wrong 

or defect committed by the legislators. The judiciary must interpret in a manner to make good 

the mischief. It has originated in Heydon’s case in the year 1584. The main objective is to 

cure the mischief or defect. The last rule of interpretation is the rule of harmonious 

construction. The need of this rule arises when there is a conflict between two or more 

statutes and the harmonization of statutes is necessary. If it is not possible to harmonize the 

 
15 Keshav Mills Co Ltd v CIT, AIR 1965 SC 1636 
16 Salmond, Jurisprudence, 11th Edn, p 152 
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conflicting statutes, then the court must give the decision on the same and such a decision 

shall prevail. Further, if provisions of the same statute are in conflict then the court shall try 

to give meaning to both the provisions and arrive at a conclusion. The underlying idea here is 

if legislation has intended to give something, then it would not intend to take the thing back 

by enacting another provision. Thus, it becomes essential to harmonize the provisions or 

statutes. 

In the present scenario of analysing the application and viability of the Uniform Civil code, 

Golden rule and Mischief rule come into play.     

A) GOLDEN RULE 

As already stated, the Golden rule of interpretation considers the intent of the legislature 

behind enacting a statute along with the black letter of the law. Article 44 of the Indian 

Constitution clearly provides the need of implementing a Uniform Civil Code in the state.  

Moreover, the literal rule of interpretation is not viable here because the term ‘uniform civil 

code’ is itself vague and it is not actually possible to enact a uniform civil code without a 

decision on its extent and periphery.  

The purpose and spirit behind Article 44 must be observed and appreciated. The intention of 

the lawmakers behind enacting such a provision was to ensure national integration instead of 

diversified laws. The legislators intended to respect every religion equally while drafting the 

Uniform Code. However, it has been observed over time that to respect every religion equally 

is easy to state but very challenging to execute. The underlying aim behind the code was 

“One Code, One Nation.” The contention and argument in support of the uniform Civil Code 

is that it will strengthen the nationalism by properly addressing the issues of gender 

inequality and lack of justice. It shall not encroach upon religious beliefs and sentiments but 

shall curb and prevent the practices that in violation of the fundamental rights.  

For instance, there are many laws and regulations in the Hindu Law as well as Muslim Law 

that amount to gender inequality and thus, should be quashed. Polygamy under Muslim Laws 

is a prime example of gender inequality. It is because the Muslim women face difficulties and 

unwanted situations because of such a provision. Thus, a Uniform Civil Code shall remove 

such redundant and discriminatory provisions an enact a more modern statute.  

Viability and Application of the Code: It is quite evident from the debates in the constituent 

assembly and houses of Parliament on Uniform Civil Code that it is difficult and challenging 

to replace the personal laws with a common law. The critics and opponents define UCC as 

‘cultural genocide’ because it has the power to instigate communal violence. The argument or 

https://www.ijlmh.com/
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contention here is that it is essential and feasible to assure national unity by respecting the 

personal laws and provisions of different ethnic and religious groups. It can be observed that 

the arguments in favour or against the Uniform Civil code are based on emotions rather than 

logics and reasons. The legislators must keep in mind that the adoption of Uniform Civil 

Code must happen with after the consent of all the groups and strata. It must not act as an 

imposition on any cultural or religious group.  

It is also important to understand what the true nature of Indian Secularism is. There can be 

two views for the same. The first view is that Secularism is about erecting a wall between the 

state and the religion. On the other hand, the second view is about treating all religions as 

equal and accepting varied identities in terms of religion. The Constitution of India has made 

repeated efforts to protect diversified religions and cultures to uphold the principle of Unity 

in Diversity. Thus, it is against the beliefs of the makers of the Constitution to ignore the 

religious beliefs and enact a common rulebook for every cultural and religious group. On the 

other hand, it is also essential to modernize certain provisions and ensure national integration. 

The lawmakers must make a choice between national integration and national strengthening. 

The intention of the lawmakers is ambiguous because the Constitution upholds the principle 

of secularism along with the enactment of Uniform Civil Code. Secularism is a part of the 

Preamble of the Indian Constitution whereas Article 44 is under Directive Principles of State 

Policy. Thus, it is quite evident that Preamble must be give more importance than a directive 

principle.        

B) MISCHIEF RULE 

The mischief rule of statutory interpretation involves four main questions to cure the defect: 

1. What is the mischief? 

2. Has there been any judgment or decision to cure the mischief? 

3. If not, what can be the solution to the mischief? 

4. What is the reason and purpose of such a remedy? 

The existing mischief in the legal system is discrimination and gender inequality because of 

different personal laws for different religions. The mischief has been addressed before the 

Supreme Court and various High Courts in many case laws. The courts have stated the 

importance of adopting a Uniform Civil Code as a substitute of all the personal laws. There 

are certain enactments that have been codified in the Hindu Law, but some rules are still 

uncodified and thus, the traditions and customs prevail over modern rules and provisions. 

https://www.ijlmh.com/
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There has been a directive that has not been looked upon in more than seven decades after 

independence. Thus, it is clearly a violation of the basic principles of the Constitution and the 

intention of the lawmakers. The main aim is not to just gain uniformity but to also secure 

justice and equality for the weaker sections of the society in the areas of marriage, divorce, 

inheritance, and adoption. UCC is clearly a mandate under Article 44 of the Indian 

Constitution. There have been suggestions and directives from the courts regarding the 

adoption of the Uniform Civil Code, but the legislation has not taken appropriate measures 

yet. Thus, the legislation must adopt a holistic approach towards the adoption of the Uniform 

Civil Code. The code must be such that it respects the principle of secularism and considers 

the essential traditional practices of different religions keeping in mind gender equality, 

national integration and social justice. The legislators must aim at quashing the outdated and 

discriminatory provisions and make such common laws that respects all the religions as well 

as minority communities. Thus, the only way to remove the mischief and defect is to enact 

the common civil code so that the laws and provisions are modernized. In the beginning of 

the efforts of the makers of the Constitution, implementation of the Uniform Civil Code had 

to be a part of fundamental rights but because of the conflicting opinions, it had to be a part 

of directive principles. Thus, it clearly depicts the importance of the implementation of the 

Uniform Civil Code.      

IV. GENERALIA SPECIALIBUS NON DEROGANT 
The next important tool of interpretation is ‘Generalia Specialibus non derogant.’ It means 

that general laws do not prevail over special laws. It means if the legislation has enacted a 

particular statute for a subject then it should prevail over the general laws made for all the 

subjects. For instance, Transfer of Property Act17 contains special provisions and rules for 

immovable property and the Contract act contains general provisions. In such a case Transfer 

of Property Act18 shall prevail over Indian Contract Act in case of provisions related to 

immovable property.  

Uniform Civil Code will be a general code in comparison with the personal laws existing 

simultaneously. It should be kept in mind that the legislation declares all the personal laws 

unconstitutional and void before the enactment of the Uniform Civil Code. It is the only way 

to apply the common law in toto. Thus, the application and viability of the code depends on 

complete substitution and replacement. If the UCC and the personal laws shall operate hand 

in hand, then the personal laws shall prevail any day and it shall give rise to an unwanted 

 
17 Act, supra Note 11 at 8 
18 Ibid 
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situation. The Hindus shall follow the Hindu laws and the Muslim shall follow their laws 

keeping aside the code.  

The interpretation related to the viability and application of the Uniform Civil code in 

relation with the legal maxim is that the two statutes cannot harmoniously walk hand in hand, 

and it is essential to ensure complete and total replacement. On the issue of declaring the 

personal laws void, the minority communities like Muslim community raised a contention 

stating that the Uniform Civil Code will infringe their fundamental right of freedom of 

religion guaranteed under Article 2519. But the counter argument here shall be that how the 

practices like triple talaq or polygamy amount to a justified right of practicing their religion? 

It is quite clear that the contentions raised do not have logical basis and they solely depend on 

baseless emotions. A Uniform Civil Code shall be enacted in such a manner that it respects 

the minority communities as well.  

Owing to diversified and opposing views regarding the implementation of the Uniform Civil 

Code, it is essential to understand that the decisions should not be imposed on any religion or 

cultural group. The decision must be consensual and should be for the ultimate benefit of the 

society including the minority communities. Thus, the Uniform Civil Code can take birth 

only after nullity of different discriminatory personal laws. It is a huge step in terms of 

implementation. Thus, it is high time now to follow the mandatory directives of the 

Constitution.   

V. PARLIAMENTARY HISTORY 
There have been debates in the constituent assembly as well as Parliament and the two houses 

along with the State Legislature on the implementation of the Uniform Civil code.  

In 2016, the Law commission sought to seek the public opinion on the Uniform Civil code. 

The Muslim bodies announced the boycott of this step of the Law Commission. The Muslim 

bodies also called the Prime Minister a ‘dictator.’ The then Union Minister and the current 

Vice President of India Venkaiah Naidu raised an offer of structured debate to know the 

reason behind the opposition. He added that the provision of triple talaq is against the basic 

principle of equality and the common opinion is to end such a provision. The main issues 

here are discrimination, gender injustice and harm to the dignity of women. The Muslim 

Board was confusing the entire issue of uniform code with the triple talaq issue and Naidu 

expressed dissatisfaction stating that such a behaviour can be expected from the Politicians 

but not from the members of the Muslim Board. At the same time, the Congress government 

 
19 Constitution, supra Note 1 at 5 
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came up with a negative view that it is next to impossible to implement a Uniform Civil Code 

in a country like India. The same view was also opposed by many leaders of other political 

parties like BJP. Thus, in the year 2016, the steps taken by the Central government was 

subjected to criticism from Muslim community as well as opposition parties like Congress. 

Further, the Union Ministry of law and justice answered the contentions of the minority 

communities and the Muslim board by addressing the importance of equality, secularism, 

essential religious practices, and marital law prevalent in the Islamic community.  

In the year 2017, a senior politician Sharad Yadav raised a question of the Law Commission 

stating that the consultation on the Uniform Civil Code is far from mandate as it is the step 

that can only be taken after proper consensus. Moreover, he also stated that his government 

could not give a confirmed stand on the UCC. Sharad Yadav also contended that the Indian 

Constitution guarantees freedom of religion and the constitution itself provides the provision 

of consensual decision. Moreover, the Muslim religious groups have also raised opposition 

on the implementation of the UCC and thus, the Bihar Government was unable to provide its 

consensus. Nitish Kumar also mentioned that though the words of Article 4420 mention the 

word ‘shall’ but the makers of the Constitution intended to gain the consent of all the 

stakeholders. 

There has been a specific timeline of politicisation of the idea of a Uniform Civil Code.  

During the period of 1951-55, there were intense debates about UCC during the time of 

codification of the Hindu Customary practices. The need here was the discriminatory 

practices in different religions. The Hindu laws emerged out be one of the most 

discriminatory laws. The first reason being that daughters did not have any right of 

inheritance and the widows also had limited rights in succession. The second reason was that 

the women had no right divorce and the provision of polygamy has no restriction. Senior 

leaders like Dr. BR Ambedkar opposed the codification of Hindu Laws on the ground that 

they felt that the bill already retained the patriarchy principles, and it did not elevate or 

upgrade women. Thus, after intense debates, as already mentioned, there were reforms in 

personal laws that led to the formation of four separate acts for Hindus.  

The next phase was from 1956-86.  After the laws were passed, there were two major areas: 

codified Hindu personal laws and Uncodified Muslim Personal Laws. The debates decreased 

on secular and religious grounds until Shah Bano case in the year 1985. 1985-86 was the 

period of intense and increased politicisation over the UCC. It was a case where a Muslim 

 
20 Constitution, supra Note 1 at 5 
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woman claimed maintenance under Section 125 of the Criminal Procedure Code21. The 

Supreme Court allowed the petition and held that a Muslim woman can claim maintenance 

under the Criminal Procedure Code despite having a Muslim personal law. The All India 

Muslim Personal Law Board (AIMPLB) criticised the judgement and contended that the 

Judiciary promotes the Hindu dominance over the Indian citizens.  

The third phase was from 2015 to 2017. There were two major stands and contentions during 

this phase: national integration and gender equality and justice. The debates started from the 

Supreme Court hearing of the petition of Shayara Bano. The case invalidated the practice of 

Triple Talaq or talaq-e-bidat. BJP, the leading political party, always supported the idea of a 

Uniform Civil Code (UCC). Thus, in today’s times, there is a coalition of different Hindutva 

forces, Women groups, and some minority groups like All India Personal Law Board.  

Viability and Application of the code: There have been debates and differing opinions on 

the enactment of the Uniform Civil Code. Many minority groups have brought up the issues 

of gender inequality and further injustice. The Judiciary and many leaders had different 

opinions on the Uniform Civil Code. The application is necessary, but it may not be viable 

because of different perceptions and opinions of the Courts and Legislators. In today’s times, 

there are different personal laws for all the religions. There are customs and traditions which 

govern the personal laws.  

VI. REPORTS OF THE COMMISSIONS  
Law Commission Report (2018) 

In 2016, the Government of India entrusted the Law Commission with a task of addressing 

the issues and dilemmas related to a Uniform Civil Code. The Law Commission thought it as 

a golden opportunity to address the ambiguity and confusion related to the questions on 

personal laws. The Law Commission released a consultation paper in 2018 as a step to 

understand, acknowledge and suggest potential legislative actions to address discriminatory 

provisions under the family laws of different religions. It has protected and preserved the 

diversity and plurality in the present social and cultural norms. There are different facets in 

the present personal laws that deprivilege and undermine women all over the country. The 

Commission has put forth an opinion saying that the discrimination is the root cause of 

inequality and not the differences. The commission also suggested codification of certain 

personal laws so as to decrease the ambiguity of the personal laws.  

 
21 Act, supra Note 8 at 6 
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In the range of notable cases starting from State of Bombay vs Narasu Appa Mali22, the 

question whether personal laws come under the ambit of Article 1323 and are protected under 

Article 25-2824 has been disputed. There could not be consensus ad idem on the idea of 

Uniform Civil Code and thus, the Commission was of an opinion that it is better to move 

forward might be to preserve the diversity of personal laws and also ensure simultaneously 

that the fundamental rights are not affected in a negative manner. It is important to ensure 

codification of all personal laws related to family matters and then be remedies by an 

amendment to the laws. But there is a problem in codification of personal laws also. The first 

instance is that the codification of a discriminatory custom regardless of the customs, 

stereotypes or acceptability in society may lead to prejudice and further discrimination. 

Moreover, the codification of ‘personal laws’ can be a challenge against Article 1425 of the 

Indian Constitution. It was urged in the report that the legislature must first aim to guarantee 

equality ‘within communities’ between men and women rather than ‘equality between’ the 

communities. Thus, this way can also preserve the differences between the communities and 

weed out the inequalities to the greatest possible extent. There have been battles between 

freedom of religion and right to equality. On the one hand, the fundamentalists contend that 

the freedom of religion must be guaranteed, and the customs must be kept away from the 

fundamental rights. On the contrary, the advocates of fundamental rights suggested that the 

laws must not consider customs and traditions. But in the end, both the rights are fundamental 

rights and hold equal importance and thus, women of different communities must be given a 

choice between the two. Moreover, the fact that Special Marriage Act, 195426 continues to 

walk freely amidst the debates suggests that more codified and gender-neutral laws can 

guarantee justice.  

It is important to preserve democracy by giving proper chances to all the people to propagate 

and practice their religions but it is also necessary to keep in mind that many social evils arise 

in the name of preserving customs and traditions. The instances of such emerging evils are 

sati, slavery, dowry, triple talaq and child marriage. These practices have been abolished 

under many laws as they do not conform to the basic human rights and equality. Thus, the 

right to equality is also not an absolute right and the practice of ‘equity’ must be adopted 

wherein the interests of all religions and communities are protected.  

 
22 AIR 1952 Bom 84 
23 Constitution, supra Note 1 at 5 
24 Ibid 
25 Constitution, supra Note 1 at 5 
26 Act No. 43 of 1954 
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The report also stated the reforms brought in the Hindu Personal Laws post-independence. 

The Hindu Bills were the omnibus to reform and unify the family laws for those who were 

not Muslim, Parsi or Christian. It is true that diversity of Indian culture must be celebrated 

and protected but the weaker sections must not be dis-privileged. The western countries are 

trying to embrace the differences and it is also true that minimal differences do not amount to 

discriminatory practices. On the other hand, such a difference is an indicator of a democracy.  

The contentions and claims not only extend to the family laws or personal laws but also to 

certain exceptions in the civil law. There are provisions that been conflicted upon, even after 

enacting exceptions regarding the same. There are certain customary practices in North-

Eastern states that are against the ‘mainstream’ notions of the society but are in compliance 

with the traditions. These practices are deemed to be valid and acceptable in these states. 

Thus, it can be also said that secularism does not contradict plurality or vice-versa. The main 

idea of secularism can also be interpreted as ‘co-existence of different religions and 

communities at a same place and at the same time.’  

Thus, it is quite clear that one interpretation or viewpoint can be that UCC can defeat the 

purpose of secularism and unity in the country. Preamble, no matter what, is the basic 

structure of the Indian Constitution and is above the directive principles of the Constitution.  

VII. ANALYSIS  
Uniform Civil Code is clearly a debated issue with different opinions and perceptions. There 

are advocates of freedom of religion and freedom of equality. It must be understood that the 

affected parties get mashed between the two opinions and fail to get their rights enforced. 

Women and minority communities were the ones who were the most affected parties in case 

of UCC. It has been discussed on media platforms as well as in legislative houses of 

Parliament. But the ultimate result is that it is not viable and applicable in India. A Uniform 

Civil Code can clearly be against the basic principle of secularism. India is known for ‘Unity 

in Diversity’ as there are different religions and communities who live together under same 

roof.  

Further, it is true that there are discriminatory provisions in different personal laws, but they 

can be solved within themselves. The people of a religion must stand for their own rights and 

injustice. A Uniform Civil Code may come as a flood that will swipe all the traditions and 

customs of different religions with it. It can defeat the purposes of the makers of our 

Constitution. It is a presumption that a state shall be bound by the law. It clearly means that 

the UCC shall govern every citizen of the country. It is easy to say that the legislators shall 
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implement such laws and provisions that would inculcate all the provisions, customs and 

essential religious practices of each and every religion, but it is very difficult to implement 

the same.  

The main role behind the protests and incitement of riots is of political leaders and parties. 

Let’s take an example, where the UCC is successfully implemented and it excluded certain 

provisions that, in the opinion of the Legislators, were discriminatory and against certain 

norms of justice. Many political leaders of the opposition parties shall emerge and provoke 

violence and riots so that they hamper with the overall peace of the country. Thus, it is quite 

clear that politicisation of concepts and actions can lead to wrong implementation and 

enforcement.  

There are many cases that emphasized on the implementation and importance of the Uniform 

Civil Code. But the Law Commission report of 2018 clearly depicted a totally different 

viewpoint. Secularism and plurality must go simultaneously so that the purpose is not 

defeated. UCC is a very difficult ball to play in India where different religions have totally 

different practices. The communities within religions have different and distinct practices that 

are mandatory to be followed. Thus, the need of the hour is to make changes within the 

religion and own laws rather than focusing on the other.      

VIII. RECOMMENDATIONS 
Implementation and application of a Uniform Civil Code is clearly a tough card in India. 

There are different religions and distinct representatives of these communities. It is essential 

to protect the interests of every person within the Indian territory. Thus, the recommendations 

must be such that uphold religious practices as well as gender equality and justice. 

The first and the foremost recommendation in such a scenario is to make changes within the 

laws. The best example of such a change and amendment is the abolition of Triple Talaq. The 

provision was against the basic interests of women and thus, the Legislature aimed to remove 

the provision and declare it as void. It was in the interest of the women and promoted the idea 

of justice and gender equality. The action was taken without any Uniform Civil Code. Thus, 

it is quite clear that the issues can be resolved within a religion of a family. The second 

instance of the same was in Hindu Law where the daughters were given share in inheritance 

and succession in the year 2005. Prior to this amendment, the daughters were not given such 

a right and a change was implemented within the religion.  

The second recommendation is to embrace the differences. Secularism is where different 

religions live together. The legislators must not compare laws and take steps on the cause of 
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action or issue brought in the court. 

The researcher is clearly of a view that Uniform Civil Code is not possible and viable at this 

point of time where there are protests on almost every legislation because it apparently harms 

the feelings or emotions of a particular stratum of the society. 

IX. CONCLUSION  
The interpretation tools guided the entire path of implementing the Uniform Civil Code. 

Starting from the Golden Rule of interpretation, flowing through Mischief Rule, Generalia 

Specialibus non Derogant, Parliamentary History and ending at Report of the Law 

Commission, it is quite clear that the preamble stands a step ahead of a directive principle in 

the Indian Constitution.  

The intent of the legislature can be understood with the help of golden rule of interpretation. 

In the first phase of the Constitution, there were debates and many leaders were in favour of 

the code. But it has become essential to understand the true meaning of secularism as a basic 

principle in the Indian Constitution. It can be to unite different religions or hold the diversity. 

There are more possibilities of the latter to be true and thus, the intent of lawmakers to ensure 

secularism must be fulfilled first. 

Secondly, the mischief as detected is gender inequality and justice. To solve this defect, the 

recommendations are provided wherein there must be changes ‘within the religion.’ The next 

maxim depicted that the General Laws shall not prevail over Special Laws and thus, it will 

become necessary to remove all the personal laws and declare them void which can be 

rendered as unethical. The Parliamentary debates and the Law Commission’s report also 

depict that the aim and objective of achieving secular and uniform civil laws cannot be 

achieved at all at this point. Thus, it is better to only focus on those provisions and rules that 

are discriminatory and against basic norms or regulations.  

In the last, the researcher declares that there is negative hypothesis in the present research. In 

the beginning of the research, the hypothesis was that there is an emerging need of 

implementing a Uniform Civil Code but it is quite clear that a UCC is not viable and 

applicable in a secular country like India where all the religions tend to live together 

harmoniously. A person must respect the important and valid practices of another religion 

and must not coerce any other person to follow a certain tradition. It shall clearly violate the 

purpose of secularism and diversity.  

https://www.ijlmh.com/
https://www.ijlmh.com/


 
961 International Journal of Law Management & Humanities [Vol. 3 Iss 6; 945] 

© 2020. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

X. RESEARCH GAP AND SCOPE OF FUTURE RESEARCH 
The researcher has relied on secondary sources alone and there is no data analysis of primary 

or first-hand data. The future researchers can interpret and analyse primary data by way of 

surveys or questionnaires.  

***** 
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