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  ABSTRACT 
The paper here will try to adopt the Functionalist approach of Comparative Law in 

understanding the how Indian process of Recusal is insufficient in dealing with the issue of 

judicial impartibility and accountability. And how the legal framework followed by USA 

and UK can work as a guiding light to deal with the issue of Judicial Recusal in India. The 

way the recusal matter is resolved in India in the recent past, it is evident that the idea of 

transparency and accountability of the judiciary remains only in theory and not in practice. 

The “principle of nemo judex in causa sua” acknowledged by judges themselves in 

numerous cases have been overruled by judges in deciding the recusal matters. The 

Research basically will revolve around the following issues: -Whether there exists a 

structured legal framework to regulate Judicial Recusal for Higher Judiciary in India. 

Whether there is need to have a specific codified law to regulate Judicial Recusal in Higher 

Judiciary in India. Whether law related to judicial recusal practiced in USA and UK differ 

from what is being practiced in India. Whether the Legal framework of Judicial Recusal 

practiced in UK and USA can be applied to Indian legal system in the light of Indian 

Constitutional governance. Whether legislative enactment to regulate recusal for Higher 

Judiciary will amount to encroachment on independence of Judiciary in India. 

In the light of above issues, the Research will dwell into international trend of Judicial 

Recusal specifically focusing U.K. and U.S.A. and will provide the legal mechanism for 

legal reform for such process in India. 

Keywords: Judicial Recusal, Indian Judges Accountability, U.K., U.S.A., Judicial Reform, 

Codification of Judicial Recusal. Etc. 

 

I. INTRODUCTION  
The paper here will try to adopt the Functionalist approach of Comparative Law in understanding 

the how Indian process of Recusal is insufficient in dealing with the issue of judicial impartibility 

and accountability. And how the legal framework followed by USA and UK can work as a guiding 

light to deal with the issue of Judicial Recusal in India. In his famous work, “Legal Transplants: 

 
1 Author is a LLM student at National Law University, Delhi, India. 
2 Author is a LLM student at National Law University, Delhi, India. 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
849 International Journal of Law Management & Humanities [Vol. 4 Iss 6; 848] 
  

© 2021. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

An Approach to Comparative Law”, “Watson examines the migration of Roman civil law across 

several European” legal systems.3” He claims that legal transplants, which consist of transferring 

rules between legal systems, are the primary instruments of legal change. He urges students of 

comparative law to study these transplants as a means of appreciating various legal cultures. This 

functionalist method neutralizes the effect of cultural contexts in comparison. Similarly, Zweigert 

and Kotz proposed that “legal systems often offered similar solutions to similar problems, 

explaining away” diversity.4 

The “functionalist case is premised on the fact that particular constitutional provisions facilitate 

particular functions in a system of governance. To these scholars, comparative studies perform 

the task of identifying those functions and illustrating how different provisions serve similar 

functions in different systems, or how similar provisions serve different functions in different 

systems. The functionalist may then be able to advocate alternate constitutional arrangements to 

improve the task of performing that function in a local jurisdiction.” 

Un-biased trial is a necessary element of the fair trial, and to ensure un-biasedness, the concept 

of recusal is kingpin to understand. Since India lacks a robust mechanism and procedure to deal 

with this, the paper will compare the Indian position with the common law countries UK and 

USA. This comparative study will help to see that what India can learn and adopt from these 

countries, if any, to develop a fair and transparent recusal procedure for Higher Judiciary. 

In India, there is no written rules or legislation on recusal of judges, the power of recusal is 

completely vests with judges themselves which has made challenge to the impartiality of a judge 

an arduous task. The reasons of recusal are not disclosed in majority of court order as some judges 

orally convey to the lawyers and many do not. In some instances, even after lawyer has raised the 

concern regarding apprehension of partiality, the judge has refused to recuse on the ground that 

they are bound by constitutional oath taken by them as judge to perform duties without fear and 

favour however, such refusal to recuse is devoid of proper reasoning. As in the case of “Supreme 

Court Advocate-on-Record Association v. Union of” India5, in order to insulate the judiciary from 

these recusal petitions, the Court adopted the 'real danger' test that permits recusal only on 

extremely limited grounds. In Indore development Authority v. Manohar Lal6 court observed that 

if recusal request is acceded to then litigant will take over the roster making power of CJI and it 

would be an interference with the independence of judiciary. Further it was observed that ultimate 

 
3 Alan Watson, ‘Legal transplants: An approach to Comparative law’, (1974). 
4 K. Zweigert and H. Kotz, ‘Introduction to Comparative law’, (1988) at 39-40. 
5 (2016) 5 SCC 808.  
6 (2020) 6 SCC 304. 
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discretion as to reasonable apprehension of bias, pecuniary or otherwise is with judge to decide 

on the question of impartiality.  

The way the recusal matter is resolved in India in the recent past, it is evident that the idea of 

transparency and accountability of the judiciary remains only in theory and not in practice. The 

“principle of nemo judex in causa sua” acknowledged by judges themselves in numerous cases 

have been overruled by judges in deciding the recusal matters. The court have ignored the doctrine 

of separation of power and led down their own standards to resolve the issue of recusal in India. 

The issue of recusal have become a selective call for morality for judges as the decision rest on 

the conscience of judges. The recusal framework being single-handled by judges themselves adds 

to the disbelief in the process of administration of justice and aspect of fairness. The judges are 

ignoring the arguments on the touchstone of the Constitution as judiciary is reluctant to adopt any 

uniform and consistent approach in dealing with recusal cases. The judges on many occasions 

refused to recuse on ground of independence of judiciary but the existence of apprehension of 

bias is equally destructive. This absurdity in deciding the recusal cases has raised the doubt on 

the efficacy of the judicial system. 

(A) Literature Review 

1.  Grant Hammond, Judicial Recusal: Principles, Process and Problem. Source: Oxford: 

Hart Publishing. 2009. xiv, 183 pp. ISBN: 9781841132600. 

“Hammond's declared intention is to articulate as best as he can the central concepts that engage 

courts around the common law world on the rule against bias. While it may seem rather ambitious 

to seek to cover an area as large as” "the common law world." “Hammond ably demonstrates 

that there is much common ground on this issue among the common law jurisdictions. He has 

chosen to focus his discussion around questions that the (old) British Commonwealth and US 

Federal law identify as requiring attention, reducing these to the following three critical 

questions: 1. When should a judge withdraw from a given case to which he or she has been 

allocated? 2. Who decides when that judge should withdraw? 3. What process or procedures 

should be utilized by the decision maker?” While recognizing that the precise answers to these 

questions would vary between jurisdictions, he appropriately takes a "broad principle" approach. 

“The book is a notable contribution to the literature on recusals, and should be of considerable 

interest to public lawyers and judiciary watchers. Topics covered include the distinction 

between” "objectivity" (Hammond's preference) and "impartiality" “in the context of recusal 

law; disclosure requirements for judges in order to forestall accusations of bias; waivers; 

necessity; prior viewpoints of judges; appellate review of the decisions of lower courts; and 
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issues of practice, process and” proceed. “The discussion traces the historical development of 

the law, noting the early federal statutes in the USA. The substantive discussion is broadly (due 

recognition being given to the dangers of reductionism)” disqualification.   

This literature helped to relate the present issue of Recusal in India in laying down the parameters 

for the recusal process and the justifications for following various procedural mechanism for 

dealing Judicial recusals in India. 

2. Roger Toulson, Judicial Recusal: A Need for Balance and Proportion, 4 BRIT. J. AM. 

LEGAL Stud. 71 (2015).  

This article discusses common law leading decisions on judicial recusal and also have focused 

on objective impartiality and judicial independence. This article will be analyzed in the light of 

application of recusal of judge for alleged bias by delving into the question of proportionality 

where the judges are trained to exclude the irrelevant allegation for keeping sense of reality and 

proportion. One of the limitations of article is that it only deals with the common law and 

principles, however, research paper is also delving into need of making of legislation regarding 

recusal of judges in India. 

3. American Bar Association Section of Antitrust Law: Report to the House of Delegates 

on Judicial recusal (2021): Source: Antitrust Law Journal, Vol. 55, No. 3/4, NATIONAL 

INSTITUTE/DEVELOPMENTS: (1986), pp. 655-663; Published by: American Bar 

Association.  

The report proposes amendment in legislation which would authorize the Chief Judge to 

authorize another judge to determine whether the interest of the judge involved in case is 

substantial or not. The similar approach can guide Indian judicial system by introduction of either 

making rules or legislations. This way Indian judges will refrain from deciding their own recusal 

application by themselves which will further help in maintaining the judicial transparency and 

accountability. 

4. Raghav Pandey & Neelabh Kumar Bist, The Recusal Conundrum- Analysing the crisis 

in the Indian Supreme Court, (2020):  

The authors raise concern regarding the urgent need of clear procedure with respect to judicial 

recusals. It looked into recusal matter from the lens of its origin and application of doctrine 

originated from common law. Further, article comparatively examine the recusal cases as 

understood in USA and UK. This article was accommodating in knowing the overview of recusal 

practice in USA, UK and India. The limitation of article is that it only delvers into the issue of 

recusal practice in India but did not really address the issues. 
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5. Stephen L. Wasby, Recusal of Federal Judges: A Discussion of Recent Cases, Source: 

The Justice System Journal, 1991, Vol. 14/15, No. 3/1 (1991), pp. 525-549, Published by: Taylor 

& Francis, Ltd.  

This paper discusses about the developments in the concept of recusal in U.S.A over the period 

of time, particularly in the federal courts over there. This paper examines a number of aspects of 

federal judges' recusal. It turns first to the judicial disqualification statute, i.e., 28 U.S.C. S. 455. 

This statute is the basis of and source for requests for recusal in federal courts of U.S.A. various 

grounds of recusal are analyzed in this paper in great detail which in-turn helps to understand 

the process of judicial recusal in U.S.A. Also, some major cases have been discussed by the 

author in order to show the trends in judicial recusal. Some of the landmark cases are Barksdale 

v. Emerick,7 Easley v. University of Michigan Board of Regents8 and Russell v. Lane9. 

Further, the paper highlights the major problem of the US system that, there, the judges 

themselves has to rule on the effort to disqualify themselves. This highlights the gap that there 

is a contradiction between the parties’ need to have a case tried by an impartial judge and the 

interest of the judiciary itself. 

6. Stephen Wasby, Forcing Recusal as a Form of Judge Shopping, Source: The Justice 

System Journal, Vol. 18, No. 2 (1995), pp. 204-206, Published by: Taylor & Francis, Ltd 

This paper also analyses the concept of judicial recusal in U.S.A. but from different angle. In 

this, the author has tried to analyses the concept from the point of view of the lawyers practicing 

in the federal courts of the country. In most of the cases of recusal, the lawyer may seek a judge's 

recusal usually directly from the judge whose removal is sought. The paper highlights one 

particular instance of Los Angeles where there was a lawyer’s campaign of vilification to force 

the recusal of judges. There was one attorney named Stephen Yagman, who carried on a battle 

for the recusal of the Chief Judge, Manuel Real in cases over which Judge Real presided and 

Yagman was the attorney.  Through this instance, the author has highlighted a major problem in 

the process of judicial recusal which may be present in any country’s system, that is, bench 

hunting for convenient and favorable decisions.  The author has suggested that the party to the 

proceeding or their lawyers cannot force a judge to recuse through personal attack on him.   

7. Michael Kirby, Judicial Recusal: Differentiating Judicial Impartiality and Judicial 

Independence, Published by: 4 BRIT. J. AM. LEGAL Stud. 1 (2015). 

 
7 853 F.2d 1359 (6th Cir. 1988). 
8 853 F.2d 1351 (6th Cir. 1988). 
9 890 F.2d 947 (7th Cir. 1989). 
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This article examines the concepts of impartiality and independence governing judicial recusal, 

particularly in the context of U.K. It analyses some earlier English decisions and a more recent 

decision in England. The author focuses on the test of manifest fairness in judicial recusal. He 

has explained why, in his opinion, such requirement is important. This is recognized by 

international and regional human rights law; earlier judicial analysis; and appropriate 

conceptualization. Impartiality refers to what goes on, and appears to go on, in the mind of the 

decision maker. Independence concerns the relationship of the decision maker to government, 

the parties and external influences. According to the author, the dangers lie in merging or 

ignoring these requirements. The main argument of the paper is that the law relating to recusal 

deals with the circumstances in which a judge (or other independent decision-maker), acting 

under legal power, should take no part, or no further part, in a decision or in the steps leading to 

a decision, although he or she has been initially empowered to decide it. It rests on the 

fundamental proposition that a court should be fair and impartial, and that sometimes a judge's 

personal or prior 'connection' with that case should lead to him or her not sitting on it, 

notwithstanding the initial lawful allocation. 

8. Grant Hammond, Judicial Recusal: The Legislature Strikes Back, Published by: 4 

BRIT. J. AM. LEGAL Stud. 19 (2015).  

This paper analyses the concept of judicial recusal in New Zealand. As per the author, the 

common law procedure managing the recusal of judges has historically had marked deficiencies. 

In New Zealand, this has resulted in the introduction to Parliament of the Register of Pecuniary 

Interests of Judges Bill, which proposes a financial register of judges' interests alongside some 

prospective amendments to the Judicature Act 1908 relating to senior courts on recusal issues. 

This article tracks the events leading to the resignation of Wilson, J. from the Supreme Court of 

New Zealand, which provided the backdrop for the introduction of the Bill. Difficulties with the 

legislative model are highlighted by reference to the federal recusal law of the United States of 

America. The author concludes with a number of observations informing the development of 

recusal law, but suggests that the appropriate way forward should remain with the judiciary 

rather than Parliament. This paper helps to ascertain the developments in U.S.A. with specific 

reference to New Zealand and also to ponder over the question that who should regulate judicial 

recusal, the Judiciary or the Parliament.  

9. Dr. Yogesh Pratap Singh, Judicial recusal: setting canons of governance in judiciary, 

(2021). 
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In this paper, the author wants to covey as to why the practice of recusal grew and was nurtured 

over the period of time, so as to trace the history of concept of recusal. we cannot presume from 

the Blackstone’s proposition that judges cannot be wrong. The judiciary Itself should look into 

the reforms that are required.  

RESEARCH QUESTIONS 

1. Whether there exists a structured legal framework to regulate Judicial Recusal for Higher 

Judiciary in India? 

2. Whether there is need to have a specific codified law to regulate Judicial Recusal in 

Higher Judiciary in India? 

3. Whether law related to judicial recusal practiced in USA and UK differ from what is 

being practiced in India? 

4. Whether the Legal framework of Judicial Recusal practiced in UK and USA can be 

applied to Indian legal system in the light of Indian Constitutional governance? 

5. Whether legislative enactment to regulate recusal for Higher Judiciary will amount to 

encroachment on independence of Judiciary in India? 

HYPOTHESIS 

1. There does not exist any structured legal framework to regulate Judicial Recusal for 

Higher Judiciary in India. 

2. There is need to have a specific codified law to regulate Judicial Recusal in Higher 

Judiciary in India. 

3. The law related to judicial recusal practiced in USA and UK differs from what is being 

practiced in India. 

4. The Legal framework of Judicial Recusal practiced in UK and USA can be applied to 

Indian legal system in the light of Indian Constitutional governance. 

5. Legislative enactment to regulate recusal for Higher Judiciary will not amount to 

encroachment on independence of Judiciary in India. 

RESEARCH METHODOLOGY 

We adopted doctrinal research methodology wherein we have relied on primary and secondary 

sources. The primary and secondary source comprises of statutes, legal rules, enactments, 

judicial interpretation of case laws, Parliamentary reports, commentaries, Law Commission 

Report and books. With the help of methodology, the approach undertaken is descriptive in 

https://www.ijlmh.com/
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nature wherein we have provided a description to the concept of Judicial Recusal and concept of 

Judicial Impartibility and accountability, examined through various cases where these concepts 

are applicable when it comes to Judicial Recusal system.  

The approach of the study is also analytical in nature where analysis of the existing legal 

concepts, doctrines, propositions, judicial decisions, and international trends of Judicial Recusal 

system and various procedures in relation to this. After analysis we have provided my reasoned 

opinion, argument on these topics and at last after critically evaluating based my conclusion.” 

The data collection method and source of information itself reveals that my approach is 

descriptive, analytical as well as reflects comparative research, the paper would also 

comparatively study the practice of recusal followed in USA and UK for examining the rationale 

behind its relevance. The research paper will further propose the needful changes and 

recommendation to improve the current framework of judicial recusal in the country. The study 

collects the data from these sources and critically analyze, compare and contrast the propositions, 

case analysis and legislations to base my assumptions or come to a conclusion. 

II. WHAT IS RECUSAL 
It “is the act of abstaining from participation in an official action such as a legal proceeding due 

to a conflict of interest of the presiding court official or administrative officer.”  

The concept of recusal 

a) “It is a basic precept that no one should be a Judge in his own case. Courts must keep the 

promise of dispensing fair and impartial justice, and must decide controversies without bias. The 

practice of recusal i.e., when and how an individual justice should be excluded from participating 

in a specific case, where he has some interest—has been a regular topic of passionate debate 

since the founding in the United States of America and United Kingdom.”  

b) Recusal is “removal of oneself as a Judge or policymaker in a particular matter, especially 

because of a conflict of interest”.  

c) “The doctrine of judicial recusal enables, and may require, a Judge who has been, 

appointed to hear and determine a case to stand down from that case and leave the disposition of 

it to another colleague or colleagues. The judicial oath in England and Wales, widely echoed in 

the common law world, is to do justice without fear or favour, affection or ill-will. Fear and 

favour are the enemies of independence, which is a state of” being10.  

“Affection and ill-will undermine impartiality, which is a state of mind. But independence and 
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impartiality are the twin pillars without which justice cannot stand, and the purpose of recusal is 

to underpin them. That makes the law relating to recusal a serious business.”  

Common Grounds for Recusal  

“Motions to recuse or disqualify judges and other adjudicators have been made for all sorts of 

reasons.  Most commonly such motions are predicated upon a claim that the judge is biased in 

favour of one party, or against another, or that a reasonable objective observer would think he 

might be.  But such motions are also made on many other grounds, including the challenged” 

judge’s:  

• Interest in the subject matter, or relationship with someone who is interested in it  

• Background or experience, such as the judge’s prior work as a lawyer  

• Personal knowledge about the parties or the facts of the case. 

• Ex-parte communications with lawyers or non-lawyers  

• Rulings, comments or conduct.  

In some jurisdictions the ability of a judge to recuse himself is constrained by the so-called” 

“duty to sit doctrine”.  According to this doctrine, unless a judge is required by law to disqualify 

himself, he cannot simply choose to recuse himself, but must remain on the case  

Why does a judge recuse? 

“When there is a conflict of interest, a judge can withdraw from hearing a case to prevent creating 

a perception that she carried a bias while deciding the case. The conflict of interest can be in 

many ways — from holding shares in a company that is a litigant to having a prior or personal 

association with a party involved in the case.”  

The practice stems from the cardinal principle of due process of law that nobody can be a judge 

in her own case. Any interest or conflict of interest would be a ground to withdraw from a case 

since a judge has a duty to act fair. Another instance for recusal is when an appeal is filed in the 

Supreme Court against a judgement of a High Court that may have been delivered by the SC 

judge when she was in the HC.”  

“What is the process for recusal?” 

The “decision to recuse generally comes from the judge herself as it rests on the conscience and 

discretion of the judge to disclose any potential conflict of interest. In some circumstances, 

lawyers or parties in the case bring it up before the judge. If a judge recuses, the case is listed 

before the Chief Justice for allotment to a fresh Bench.”  

https://www.ijlmh.com/
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There are no formal rules governing recusals, although several Supreme Court judgments have 

dealt with the issue  

In “Ranjit Thakur v Union of India (1987), the Supreme Court held that the tests of the likelihood 

of bias is the reasonableness of the apprehension in the mind of the party.” “The proper approach 

for the Judge is not to look at his own mind and ask himself, however” honestly, “Am I biased?” 

but to look at the mind of the party before him,” the court had held. “A Judge shall not hear and 

decide a matter in a company in which he holds shares… unless he has disclosed his interest and 

no objection to his hearing and deciding the matter is raised,” states “the 1999 charter 

‘Restatement of Values in Judicial Life’, a code of ethics adopted by the Supreme” Court11. 

III. BASIS/RATIONALE FOR JUDICIAL RECUSAL 
Judicial recusal dates back to antiquity.12 It means a judge stepping aside, either voluntarily or 

in response to a litigant's motion due to any personal bias or prejudice that he may hold in the 

case. 

Such practices can be traced to the Roman era's Code of Justinian which allowed for a party to 

disqualify a judge who was under” suspicion of bias.13 

The rationale behind judicial recusal reflects two principles of natural justice, discussed as 

follows- 

The first principle was notably found in Dr. Bonhom's case.14 In this case, Sir Edward Coke had 

famously used the Latin phrase, nemo judex in causa sua which translates” to "no one is a judge 

in his own cause." It means the no person can judge a case in which he or she is a party to it, or 

has any interest, whatsoever, in its outcome.' This principle sought to reaffirm people's faith, 

preserve public confidence and protect the sanctity of the judiciary.15 It was also reflected in 

Dimes v. Grand Junction Canal Proprietors in which Lord Cottenham presided over a case 

involving a canal company. It was found that he owned shares to the amount of thousand pounds 

in the said canal company. Lord” Cottenham was thereby, disqualified from sitting as a judge in 

 
11https://www.google.com/amp/s/indianexpress.com/article/explained/how-judges-recuse-from-cases-and-why- 

7371106/lite/ (last viewed on 22 November 2021). 
12 Matthew Menendez and Dorothy Samuels, Judicial Recusal Reforms: Towards Independent Consideration of 

Qualification, BRENNAN CENTER FOR JUSTICE, https://www. brennancenter.org/sites/default/files/2019-

08/ReportJudicial_Recusal_Reform.pdf. (Last viewed on 12 November 2021). 
13Judicial Disqualification, JUDICIAL DISQUALIFICATION RESOURCE CENTER, (Jan 29, 2020), 

http://www.judicial recusal.com/historical perspective-of-judicial-disqualification/.2 (Last viewed on 14 

November 2021). 
14 Thomas Bonham v. College of Physicians, 77 ER 638 (hereinafter 'Bonham'). 
15 Dr. Anil Gopal Variath and Kopal Garg, Role of Chief Justice as Master of Roster Time to Revisit, 4 J. L. S&R 

249 (2018). 
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the cause, on the ground of pecuniary interest."  

Later, this principle came to be intertwined with another principle that developed in the early 

20th century. In a dictum by Lord Hewart, in the case of R. v. Sussex Justices", he pronounced 

that "justice must not only be done but seen to be done. These remarks are heard throughout 

common law jurisdictions. It sustains an ethical point of view: that judges should not hear a case, 

if from the perspective of a reasonable observer, their impartiality might appear to be” 

compromised16.  

The second principle was stated by Lord Bowen in Leeson v. General Council of Medical 

Education, which was, "Judges should be above suspicion." A judge has to be impartial, for the 

existence of an impartial judge is said to be a hallmark of a democracy." Impartiality here 

connotes the absence of bias, real and perceived. That does not mean that a judge should discount 

all previous experiences and sit on the bench without sympathies or antipathies. Rather, the judge 

needs to consciously recognize these past attitudes and decide whether or not he should” 

recuse.17 

John Rawls, a well-known legal and political philosopher, believes that justice must be linked 

with fairness in order to create a civilised society. In a liberal democratic society, this structure 

can also apply to institutions. "There is a need for the formation of an original stance where a 

collaborative dialogue may take place," he preaches. 

Additionally, the actors participating in the above process have to be behind a 'veil of ignorance' 

to eliminate any bias." This veil had to be compulsorily placed to prevent the seepage of any 

arbitrary factors.18 Rawls wanted the participants to be guided only by reason and not by factors 

such as ethnicity, race, gender that could affect the decision-making process.” Although this idea 

is based on a hypothetical setting, it is important in ensuring that everyone is treated equally and 

that justice is upheld. We recognise that incorporating Rawls' theory into the law concerning 

judicial disqualification is a challenging task in today's world. Judges' judgements give life to 

their 'experiences,' and hence a decision cannot be free of 'traits' or 'characteristics' that are 

inherent and intrinsic to an adjudicator. We do not propose in this study the construction of such 

an unattainable objective norm that must be integrated into our regime. Instead, we examine the 

tests, standards, methodologies, systems, and strategies by which the court deals with and 

 
16 R. v. Sussex Justices, [1924] 1 KB 256. Ann Richard Oakes and Haydn Davies, Justice Must be Seen to be Done: 

A Contextual Reprisal, 462 Adelaide Law Review (2016), https://law.adelaide.edu.au/system/files/ 

media/documents/2o19-o2/alr-37-2-cho6-oakes-davies.pdf. (last viewed on 12 November 2021). 
17 ID. 
18 ID. 
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handles these biases and natural prejudices. 

“Judges who adjudicate are presumed to have a transcendental veil in their minds that helps them 

to be objective and disregard arbitrary parameters." However, there may be certain situations 

where it would be difficult for the judge to ignore elements of bias. 

In such a scenario, the judge should voluntarily disqualify himself in order to get public 

confidence in the administration of justice.19  However, in some cases, it may be impossible for 

the judge to disregard aspects of bias. 

In this case, the judge should voluntarily recuse himself to restore public trust in the 

administration of justice. However, judges have refused to recuse themselves in some occasions, 

claiming their constitutional responsibility to sit and decide a matter. "Because judges have 

unlimited control over recusal, a challenge to a judge's impartiality becomes a difficult 

endeavour".20 

As a result, Rawls' idea of equal justice and emphasis on establishing a veil remains theoretical 

rather than practical. In this article, we advocate for a change in the court's methods and 

procedures for determining a judge's prejudice. 

Justification of recusal on basis of Human Rights: 

If the qualities of a judge's "independence" and "impartiality" are correctly understood as traits 

of the same notion, a lack of real or perceived prejudice, in the language of the relevant sections 

of international and regional human rights legislation, appears to be abnormal. Both use the terms 

“independence” and “impartiality” interchangeably, as though they relate to separate qualities. 

“Viewing the relevant human rights instruments in the order in which they were adopted, the 

dual requirement appears for the first time in the Universal Declaration of Human Rights 

(UDHR) which came into operation in 1948.  

Article 10 of that Declaration states”: “Everyone is entitled in full equality to a fair and public 

hearing by an independent and impartial tribunal, in the determination of his rights and 

obligations and in any criminal charge against him.” 

On September 23, 1953, the European Convention on Human Rights (ECHR) was signed. The 

United Kingdom ratified the Convention on March 8, 1951, making it the first country to do so. 

"The "Right to a Fair Trial" is defined in Article 6. Article 6.1 states, "Everyone has the right to 

a fair and public hearing before an independent and impartial tribunal constituted by law in the 

 
19 Justice PD Dinakaran v. Judge's Inquiry Committee, (2011) 8 SCC 474. 
20 John P Frank, Disqualification of Judges: In support of the Bayh Bill, Vol.35, Law AND CONTEMPORARY 

PROBLEMS, 45 (1970). 
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determination of his civil rights and responsibilities or any criminal accusation brought against 

him."  

The International Covenant on Civil and Political Rights (ICCPR) entered into force in March 

1976. It went further than the two preceding statements. Article 14.1 introduced the additional 

prerequisites” of "competence" on the part of the tribunal and the obligation that it should be 

"established by law"21. 

The Basic Principles on the Independence of the Judiciary, agreed by the United Nations General 

Assembly in 1985, focused on the substance of the demand of independence in the instance of 

the judiciary. In its second recital, the document mentions the UDHR and its need of a "fair and 

public hearing before a competent independent and impartial tribunal constituted by law." In 

reality, as previously demonstrated, there is no reference to the need of competence in Article 10 

of the UDHR. Article 14.1 of the ICCPR was the first to mention it. 

So judicial Impartiality has always been an issue of international discussion and its now and 

international pressure on India also to have a proper procedure of Judicial recusal system keeping 

in mind international standard and also those convention which India is signatory. 

IV. RECUSAL OF JUDGES IN THE U.S.A 
Grounds and Process 

There are settled principles for recusal in the U.S.A. The country follows clear principles which 

provide for situations for recusal. The “Due Process” Clause of the US Constitution necessitates 

that the judge should recuse in these conditions22: 

1. The cases in which the Judge has a monetary interest in its result. 

2. Cases in which there is otherwise a good probability that the decision of the Judge will 

be a biased one. 

In any of this case, it doesn't substantial whether the judge is really biased or not, but it matters 

that even though the judge is not biased, the high likelihood of bias still damages the judicial 

system's integrity. Any party to a case may demand a judge to recuse himself or herself from the 

proceedings. 

There is dedicated legislation in the U.S.A. that provides grounds on which the judge must recuse 

 
21 All persons shall be equal before the courts and tribunals. In the determination of any criminal charge against 

him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair and public hearing by a 

competent, independent and impartial tribunal established by law. 

 
22 https://www.law.cornell.edu/wex/recuse (last viewed on 15 November 2021). 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
861 International Journal of Law Management & Humanities [Vol. 4 Iss 6; 848] 
  

© 2021. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

and provides for some exceptions to it. It is a CODE called JUDICIARY AND JUDICIAL 

PROCEDURE CODE23. Title 28 of this code “is the portion of the United States Code (federal 

statutory law) that governs the federal judicial system.”  

According to S. 455 of this code, “A justice, judge, or a Magistrate Judge of the United States” 

shall be disqualified from proceeding in any proceeding if- 

(a) His impartiality may be rationally doubted; 

(b) “He will also disqualify himself in the following”” situations:” 

1. Where the Judge has a personal bias relating to any party or any personal knowledge of 

disputed evidentiary facts regarding the case; 

2. If “in private practice”, he had appeared as a counsel in the matter to be judged, or a 

counsel with whom he formerly practiced law; 

3. If he had served in governmental service and in that employment, he acted as a lawyer or 

prime witness relating to the proceeding or stated any views/ opinion regarding the merits of the 

particular case beforehand; 

4. “If he has knowledge of the fact that he, individually or, his spouse or minor child, has a 

pecuniary interest in the present matter in argument or in any party to the case, or any other 

interest that could materially affect the outcome of the case”; 

5. “He or his spouse, or any person within the three degrees of relationship to any of them”; 

a. “Is a party to the case, or director, or a trustee, or an officer of any such party; 

b. Is serving as a counsel in the case”; 

c. “Is known by the presiding judge to have an interest that could be affected by the outcome 

of the case”; 

d. Is, in the knowledge of the judge, likely to be a primary witness in the case. 

(c) A judge shall apprise himself about his individual or fiduciary interests and should inform 

himself about the individual or fiduciary interests of his spouse and minor children. 

(d) “No Justice, Judge, or Magistrate Judge, shall, in any case, accept from any of the parties to 

the case a relinquishment of any ground for disqualification as mentioned in in subsection (b). 

But if the ground for disqualification rises only under subsection (a), a waiver may be accepted 

by The Justice, Judge or Magistrate Judge, provided it is headed by a complete disclosure on the 

 
23https://www.govinfo.gov/content/pkg/USCODE-2011-title28/pdf/USCODE-2011-title28-partI-chap21-

sec455.pdf (last viewed on 17 November 2021). 
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record of the basis for disqualification.” 

Also, Section 144 of the same code, captioned as "Bias or prejudice of judge," provides for the 

transfer of cases based on apprehension of bias at the instance of a party to the proceeding. It 

provides that under the circumstances when a party to a proceeding in a US District Court claims 

a "timely and sufficient motion that the presiding judge, before whom the matter is sub-judice, 

has a personal bias or prejudice either against him or in favour of the opposite party," the matter 

shall be transferred to another judge24. 

So, there are sufficient provisions in the law of the United States which regulate the process and 

grounds of the recusal of judges to ensure a fair trial. 

When recusal is required under the Code of Judicial Conduct, the Judge must recuse on its own, 

even without expecting a party's demand that he should do so. Often, this is indeed what happens, 

when the Judges steps aside before any party to the case files a motion requesting recusal.” This 

“self-enforcing scheme” is unquestionably crucial as the parties are often ignorant of the Judge's 

disqualifying interest. “Moreover, out of caution, many judges will recuse themselves even in 

absence of a request for recusal by any of the party.  If a judge do not recuse on his own, a party 

must and should seek ineligibility of a Judge by filing a recusal motion with the court, along with 

appropriate evidences.”  

The challenged judge thereafter elects whether to accept the motion or not. This is based on his 

own review of the motion and the supporting documents and evidences. If the concerned judge 

is of the view that the movant has established a sufficient and good cause for recusal, the judge 

is mandatorily required to recuse. If not, “the judge can remain on the case unless an appellate 

court reverses the judge's decision or issues a writ of mandamus disqualifying the judge”. “In 

the end, the conclusion of whether to recuse or not, depends exclusively “in the hands of the 

judge” whose impartiality is doubted-the very judge who is alleged to harbour bias against the 

moving party, or in favour of its opponent, or both.” As a result to this, the person with the most 

significant stake in the decision of the recusal is the one who decides whether to recuse or not. 

From above, it can be said that the concept of recusal of judges and the grounds on which it can 

be sought is evident in the U.S.A. as there is specific legislation governing it. Also, from time to 

time, the courts of the country have made this concept clearer by interpretation.  

 
24 Liteky v. United States, 510 U.S. 540 (1994). 
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V. RECUSAL OF JUDGES IN THE U.K. 
Grounds & Procedure 

Under early English law, i.e., before the nineteenth century, “a Judge could be debarred from 

presiding over a matter only if he could be shown to have a disqualifying pecuniary interest in 

the matter and then only when another judge was available to hear the cause25.” However, by 

“the Nineteenth Century”, the viewpoint of the English toward judicial disqualification had 

grown further pliable. “Originally, courts in the U.K. acted slowly by expanding the grounds for 

recusal to include conditions in which the challenged judge possessed only a remote proprietary 

interest in a case, rather than a direct and substantial one26.” “Thereafter, by the middle of 19th 

century, English sentiment regarding the propriety of presiding judges in the circumstances, 

other than those involving their own pocketbook, had also begun to change”. For example, in an 

1866 case27, the Queen's Bench specified, in an obiter-dicta, that “disqualification should be 

ordered whenever there was a real likelihood that the judge has a bias in favour of or adverse to 

one of the parties28.” 

In a lecture to the “Cambridge University Law Society in the year,1920, Lord Justice Scrutton 

said29 that”, “in England, people were inclined to treat the integrity of Judges in a routine manner 

that it was superfluous to mention it.” However, “even in initial English law, a judge could be 

disqualified from deciding a case if he possessed a direct/substantial pecuniary interest in its 

outcome.” For such cases, Lord Coke set out the standards for his time with his admonishment 

that, "No one shall be a Judge in his own case."30 Actually, even prior to “Bonham's Case”, some 

English statutes have accepted one ground for recusal of judges and to prevent favouritism, that, 

“no judge was permitted to try a case in the county in which he was born31”. These statutes were 

not repealed until 1739.  

It can't be held otherwise that an “English judge may now be subject to recusal for ostensible, as 

well as, for actual bias.” In a recent case, “Mengiste and another v Endowment Fund for the 

Rehabilitation of Tigray and others32”, Lord Justice Arden, observed that "the doctrine of 

judicial recusal was a subject of wide importance."  He further wrote that "the established test 

 
25 https://www.judicialrecusal.com/united-kingdom/ (last viewed on 7 November 2021). 
26 Caesar’s Wife Revisited – Judicial Disqualification After the 1974 Amendments, 34 Wash. & Lee L. Rev. 1201, 

1202 n.11 (1977). 
27 The Queen v. Rand, L.R.-Q.B. 230, 232-233 (1866) 
28 Dimes v. Proprietors of the Grand Junction Canal, 10 Eng. Rep. 301, 313 (H.L. 1852) 
29 Borrie, Judicial Conflicts of Interest in Britain, 18 Am. J. Comp. L. 697, 708 (1970). 
30 1 Lord Coke, Institutes 141a.  
31 [Statutes 8 Rich. 2, c.2 (1384), 13 Hen. 4, c.2 (1411), and 33 Hen. 8, c.24 (1541)]. 
32 [2013] EWCA Civ 1003; [2013] WLR (D) 337. 
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for apparent bias was, if a reasonably prudent and informed man, having considered all the facts, 

would conclude that there was a real possibility that the judge was biased, the judge had to recuse 

himself."33 

So, the concept of recusal in the U.K. developed even before the 19th century. Later on, the 

concept was refined by further developments in the common law. The base of the concept of 

recusal, i.e., "No one shall be a judge in his own case," was developed in the U.K. itself. Besides 

developing this jurisprudence in case laws, the Supreme court has come up with a guide to 

judicial conduct in the year 2019, which provides grounds for recusal of judges and the 

procedure to deal with it. It is officially called “THE UNITED KINGDOM SUPREME 

COURT GUIDE TO JUDICIAL CONDUCT (2019)34”.  

From S.3 onwards, it provides grounds to determine bias and the procedure to be followed for 

recusal on such ground.  

“3.8 Circumstances will definitely vary enormously, and guidelines can do nothing more than to 

assist the individual Justices, to take the decision of recusal, after considering the perception of 

the fair-minded and informed observer, who would have made the same decision in that 

circumstance.”  

3.9 A Justice shall recuse from a proceeding when; 

a. “If he or she has a near family relationship with any party to the case or with the spouse of 

any such party”; 

b. If his or her spouse was a judge in a court inferior to it; 

c. If “he or she has a near family relationship with the counsel appearing before the Court”; 

“3.10 Sufficient reasons for not presiding over a case may also comprise”: 

a. Attachment with, or personal enmity towards a party;  

b. fresh business connotation with a party; “this includes the Justice's own solicitor, doctor, 

accountant, dentist, or other professional advisers; it does not generally include Justice's 

insurance company, local authority to which he or she pays council tax or bank.” 

3.12 “A Justice shall not preside over a case in which she or he or, to her or his information, a 

member of his or her family has any crucial pecuniary interest in the case's result. 'Family' for 

this purpose means spouse, domestic partner, or other people in a close private relationship with 

the Justice; daughter, daughter-in-law, son, son-in-law, or any other person who is a employee 

 
33 Porter v Magill [2002] 2 AC 357, para 102. 
34https://www.supremecourt.uk/docs/guide-to-judicial-conduct.pdf (last viewed on 14 November 2021). 
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or companion living in the Justice's household. It is for the Justices to inform themselves about 

their personal financial and fiduciary interests and take reasonable steps to be informed about 

the interests of members of their family.” 

“3.15 If situations give rise to apprehension of partiality, or the appearance of partiality, are 

present, they should be revealed to all the parties, well before the hearing.”  

3.16 “Unless the issue has been fixed prior to the hearing, the argument on the issue of bias 

should be in open court. Even though the parties’ consent to the Justice sitting, the Justice should 

recuse himself or herself if the Justice considers that this is the proper course.”  

A judge may recuse of their own volition, or a party can make an application for the judge to 

recuse themself, and it is for the judge to decide whether to accede to such an application and 

step down. However, if the presiding judge refuses to recuse at the instance of the application of 

any party to the proceeding, then such aggrieved party may file an appeal to the appellate court, 

which will decide the recusal application. Such appellate court may allow the application and 

order of the case to be decided by another judge in the lower court. 

Hence, from above, it can be concluded that the U.K. have a robust system and procedure which 

regulates recusal of judges there. 

VI. PRACTICE OF RECUSAL IN INDIA 
Every litigant who approaches the court has right to free and fair trial which also include reaching 

at just decision through fair means and by an impartial judge. In India, there is no codified law 

for ensuring the impartiality and transparency. The absence of any law or guidelines has 

compelled judges to formulate their own test to regulate their judicial conduct to ensure 

impartiality and transparency in deciding a recusal matter. In Ashok Kumar Yadav v. State of 

Haryana35 the court held that ‘mere likelihood of bias in India is considered sufficient to warrant 

a recusal’. In Ranjit Thakur v. UOI36, the court observe that the proper approach to test of 

likelihood of bias for the judge is not to look at his own mind but to look at the mind of the party 

before him. However, the application of these rationale in matter of judge’s recusal is very vague 

and devoid of reasoning as in the recent past cases of court there is no clarity as to when and 

how to apply this rationale. The judges automatically recusing themselves without giving reasons 

in writing and also non-recusing themselves after an objection is raised is a serious issue in India. 

This uncertainty in the practice of recusal have been highlighted in the recent past. 

 
35 1985 SCR Supl. (1) 657. 
36 1988 SCR (1) 512. 
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In India, due to absence of any law, the courts have adopted different methods to decide the cases 

of recusal. The research paper will delve into four practices of recusal in Indian court. First, 

Automatic recusal method where the judges recused themselves by disclosing their biasness to 

the subject matter. Second, No objection method where judge disclose their previous 

involvement in case and ask the litigant if they have objection. Third, Constitutional oath method 

where judges do not recuse otherwise it would be in breach of oath. Fourth, Master of Roster 

method where judges do not recuse because it would be an interference with the independence 

of judiciary. These aforesaid methods have been discussed in detail below.   

Automatic Recusal method 

In Ayodhya land dispute, Justice U.U Lalit automatically recused himself from hearing because 

he as a lawyer represented UP Chief Minister Kalyan Singh in contempt hearing related to Babri 

Masjid in 199437. Justice Vikramjit Sen and Justice A. R. Dave recused themselves from hearing 

the 2G Spectrum case because of their involvement in additional 2G spectrum case in 200238.  

In Inderpreet Singh Kahlon v. State of Punjab39, Justice S. B Sinha himself raised the concern 

about two senior judges who already headed committee should not have taken part in decision 

making process and they should have automatically recused themselves or disclosed the position 

to parties.  

In Novartis case, J. Markandey Katju recused himself because he wrote an Article on Pharma 

Patent in Supreme Court journal and J. Bhandari recused himself in response to a letter by activist 

regarding his presentation at International Conference on Intellectual Property Owners 

Association (IPOA)40. As per the ‘extrajudicial source doctrine’, the presence of extrajudicial 

source by judges outside judicial proceeding does not establish bias or prejudice41. The judges 

express their opinions on different question of law on different platforms, this understanding of 

impartiality is problematic as it would result in recusal of all the judges.  

When judges automatically recuse themselves by demonstrating that they have pecuniary bias in 

the subject matter then judge should provide ‘real danger’ evidence to the integrity of Indian 

Judicial system. 

 
37Ayodhya case: J. Lalit recuses himself, constitution bench to be reconstituted” “https://thewire.in/law/ayodhya-

case-justice-lalit-recuses-himself-constitution-bench-to-be-reconstituted (Last visited 10 October 2021). 
38 2G: SC judge recuses from hearing case, https://indianexpress.com/article/news-archive/web/2g-sc-judge-

recuses-from-hearing-case/lite/ (Last visited on 9 October 2021). 
39 Inderpreet Singh Kahlon v. State of Punjab (2006) 11 SCC 356 [Para 23]. 
40 The fine line for judges, https://www.downtoearth.org.in/blog/the-fine-line-for-judges-34015 (Last visited on 8 

October 2021). 
41 John Patrick Litkey v. US 510 U.S 540 (1994) 
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No objection method 

Another practice of recusal which is followed by judges is that they disclose their previous 

involvement in the case to lawyers and if the lawyers have no objection, then judge will proceed 

to hear the matter. This method was followed in Inderpreet Singh Kahlon42, the lawyer did not 

object to the involvement of two senior judges who voluntary disclosed the information to them 

that they were member of the committee. Similarly, J. SH. Kapadia disclosed the fact that he 

owned some shares in Vedanta and asked the lawyers if they have any objection43. The lawyers 

had no objection and he may proceed to hear the matter.   

The recusal of judges has been made an individual affair, the court as an institution is not 

involved. When there is an allegation of pecuniary or personal bias or if there is any other 

possibility of conflict then it becomes an institutional interest. The exoneration by lawyers on 

possibility of impartiality by stipulating that they have complete faith in the judges have 

disregarded public confidence in administration of justice.  

Constitutional oath method 

In Subrata Roy Sahara v. Union of India44, J. JS Khehar and J. KS RadhaKrishnan refused to 

recuse themselves by ruling that recusal is appropriate remedy when there is pecuniary bias. But 

since under Article 219 and of Constitution judges take oath and therefore, they should faithfully 

and to their best knowledge should perform the duties without fear or favour. The judges in this 

case relied upon R.K Anand v. Delhi45, where J. Manmohan Sarin refused to recuse on the 

ground that request of recusal was made to intimidate court and to cause delay in proceedings 

for obstructing the course of justice.  

In “Supreme Court Advocates-on-Record Association” v. UOI46, J. KS Khehar refused to recuse 

despite the fact that he was member of NJAC. J. Khehar relied on two test ‘real danger’ and 

‘reasonable suspicion’ test47 which means that recusal sought by litigating party unless justified 

and reasonable must never be acceded to. It should be matter of judge own choosing on recusal 

from a case entrusted by CJI. A judge takes oath under Third Schedule of Constittuion to 

discharge his duties without fear or favour. A judge would be in breach of oath if prayer for 

recusal is accepted unless justified.  

 
42 Inderpreet Singh Kahlon v. State of Punjab 1985 SCR Supl. (1) 657. 
43 Disqualification by judges interest in litigation, https://www.thehindu.com/opinion/op-ed/Disqualification-by-

judgesrsquo-interest-in-litigation/article16892702.ece (Last visited on 10 October 2021) 
44 AIR 2014 SC 3241. 
45 (2009) 8 SCC 106.  
46 (2016) 5 SCC 808. 
47 R v. Gough (1993) AC 646. 
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In Indore Development Authority case48, the prayer for J. Arun Mishra recusal was demanded 

on the ground that he expressed his contradicting view in Pune Municipal Corporation case49 by 

holding it to be per incuriam and overruled it. Despite this he refused to recuse himself in Indore 

development case from the case by citing the reason that if the application of recusal is permitted 

then it would open the flood gates for the litigants to ask for recusal upon an imagined 

apprehension of legal predisposition and parties would be choosing benches of their liking. This 

would be against judicial discipline and will erode the confidence of people in judiciary. The 

recusal request if acceded to then litigant will take over the roster making power of CJI and it 

would be an interference with the independence of judiciary. Further he observed that ultimate 

discretion as to reasonable apprehension of bias, pecuniary or otherwise is with judge to decide 

on the question of impartiality. In case judge is of opinion that he/she able to deliver justice to 

cause then judge cannot and must not recuse as constitutional duty had to be performed as per 

the oath in the larger public interest.  

Master of Roster Method 

Recently, the efficacy of ‘Master of roster’ power vested in CJI have been questioned as power 

of assigning cases to the same judge who already heard the matter earlier is affecting it 

subsequent outcome. Furthermore, in some circumstance CJI have allocated cases to himself due 

to his unfettered, unrestricted and unguided power of allocation.  

In Kamini Jaiswal v. Union of India50, Justice A. M. Khanwilkar disposed the Prasad Education 

Trust earlier but despite that he refused to recuse on the ground that recusal of judges cannot be 

asked on the ground of conflict of interest. Furthermore, if any party is unscrupulously trying to 

indulge in malpractices and influence decision making then judges mandatorily can take 

cognizance under Contempt of Courts Act. This court after relying upon State of Rajasthan vs. 

Prakash Chand 51 stated that CJI is Master of Roster and he had prerogative to constitute 

benches and allocate cases to ensure that no judicial time is wasted and any order in 

contrary to order of constitution bench was held to be ineffective in law. Similarly, J. 

Rajan Gogoi in the garb of his administrative power as the Master of Roster refused to recuse 

himself in Sexual Harassment case and presided over the bench.  

In these cases, the principle of nemo judex in causa sua was overruled by the CJI himself. This 

indicates the existence of gaps in exercising potential impropriety to challenge the biasness of 

 
48 Indore Development Authority v. Manohar Lal (2020) 6 SCC 304. 
49 Pune Municipal Corporation & Anr v Harakchand Misrimal Solanki & Ors (2014) 3 SCC 183. 
50 (2018) 1 SCC 194. 
51 (1998) 1 SCC 1. 
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judge. This raises the question on possible subjectivity in allotment of cases and immediate 

attention in dealing with the matters of judicial recusal.  

From the above analysis of recusal cases, this can be determined that judges in garb of 

‘independence of judiciary’ are indifferent in entertaining recusal cases this sets a problematic 

precedent. This practice of recusal has affected the faith of common people in judiciary because 

in court the justice doesn’t appear to be achieved in transparent and fair manner.   

VII. PROBLEMS WITH INDIAN SYSTEM AND SUGGESTIONS 
After analysing the Indian system regulating recusal of Judges in the Higher Judiciary, and after 

critically examining the similar systems in U.S.A. and U.K., the following problems of Indian 

System are highlighted. The study of these foreign system has helped to suggest some 

changes/improvement in the Indian system. Therefore, to address the problems or lacunas in the 

Indian System, the following suggestions are also recommended- 

1) Lack of specific legislation to regulate judicial recusal in higher Judiciary.  

PROBLEM-In India, there is no specific legislation/law which regulates the recusal of Judges 

in the Higher Judiciary. There are only precedents to regulate the same. 

SUGGESTION- Specific legislation can be made to regulate the same. The Parliament of India 

can do so by exercising its powers as given to it in Article 246 read with entry 97 in the Union 

list of The Constitution of India. The parliament has already enacted some legislation dealing 

with the basic idea of recusal, but in the different context. For example, Schedules V and VI of 

The Arbitration and Conciliation Act, 1996. The schedule V of this act provides for specific 

grounds which gives rise to justifiable doubts as to independence or impartiality of arbitrators. 

These grounds, if not all, can be the basis for recusal of the judges in the higher Judiciary.  

Another Example is Section 479 of the Code of Criminal Procedure, 1973. This section expressly 

incorporates the concept of Nemo Judax In Causa Sua.  

So, a specific legislation to regulate the recusal of judges in the Higher Judiciary can provide a 

uniform framework to address recusal. This view founds its basis from The U.S.A. model. There 

exists a specific legislation, i.e., JUDICIARY AND JUDICIAL PROCEDURE CODE, which 

regulates the recusal of judges.  

2) The Judges are their own Judges. 

PROBLEM- The existing system to regulate recusal of Higher Judiciary Judges in India is 

primarily based on precedents. One of the key problems in this is that the Judges themselves 

decides whether they should recuse or not. This is contrary to the principle “Nemo judex in Causa 
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Sua”. 

SUGGESTION- There should be such a system by which some other judge will decide the 

question of recusal, if any party to the proceeding raises the same.  Also, the order of acceptance 

or rejection of request of recusal should be made appealable. The U.K. and U.S.A. models on 

this subject also provides for appeal against order of acceptance or rejection of motion of recusal 

filed by any party.  

In order to provide for the same, necessary amendments should be made in procedure codes, 

both civil and criminal. These amendments should provide for the simple and quick procedure 

for it, so that the right of fair and speedy trial shall not be compromised with.  

But since, misuse of law is very common in India, it should be ensured that there shall not be 

any bench hunting by the party to the proceeding in the guise of the request for recusal. 

Therefore, penalizing provisions or provisions for imposing costs should be there in the 

procedural codes themselves, for making frivolous or vexatious requests of recusal in order to 

prevent bench hunting. 

3) No active role of the Indian Supreme Court to address this issue. 

PROBLEM- the Supreme Court of India has never taken a proactive step to address the lacunas 

in the process of Judicial Recusal in Higher Judiciary. On this issue, it has only given its rulings 

in the cases, like Ranjit Thakur V. Union of India (1987 SC), which came before it for disposal. 

This is also problematic that the dictums of these cases are not uniformly followed by the 

Supreme Court itself. Justice Arun Mishra’s refusal to recuse in Indore Development authority 

case is such an instance.  

SUGGESTION- the Supreme Court of India should proactively made definite and certain rules 

regarding the process of Recusal of Judges in the Supreme Court, by exercising its powers under 

article 145 of The Constitution of India. The Indian Supreme Court, for reference and guidance, 

can rely upon “THE UNITED KINGDOM SUPREME COURT GUIDE TO JUDICIAL 

CONDUCT” (2019). This is a kind of guidelines which are prepared by The Supreme Court of 

U.K. to regulate the process of judicial recusal. The Indian Supreme Court should also, like the 

Supreme Court of U.K., come up with some rules and guidelines to address this issue and to 

ensure uniform application of the law to regulate recusal. 

4) Freedom of speech and expression of Judges should be limited- 

PROBLEM- the Judges of the higher courts frequently express their views on public platforms 

on specific issues. This raises an apprehension of bias in the mind of parties when that specific 
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issue comes before a judge to decide. 

For example, the press conferences of four Hon’ble Judges of the Supreme Court of India in 

2018 was an unprecedented one, whereby they highlighted a litany of problems afflicting the 

highest court of the country. 

Also, the former Chief Justice of India, Justice S.A. Bobde, in an event in Bengaluru, publicly 

favored the adaptation of Artificial Intelligence in court rooms. Many doubted this as 

replacement of human discretion in the justice delivery system. 

SUGGESTION- There should be a restriction or limitation on higher courts judges from 

expressing their views or comments on any issues in public, like in Media, conferences, 

seminars, farewells, etc. This will ensure that there won’t be apprehension of biasedness in the 

minds of parties when they bring the same issue before the judges in the court.  If a judge publicly 

discloses that he/she holds a particular opinion on any specific issue, it will definitely raise 

doubts on the non-partiality of the judge, when he will decide that matter.  

To ensure that this problem does not arise, The Parliament can make a law to restrict freedom of 

speech and expression of Higher Courts Judges by exercising its powers under The Constitution.  

VIII. CONCLUSION 
It is clear from the above analysis that practice of recusal stems from the common law principle 

‘nemo judex in sua causa’ and its absence in any judicial proceeding is a serious violation of 

judicial process.  Both, the independence and impartiality of the judges are essential 

characteristic of a fair trial. Both these idea casts a duty on judges to uphold the fundamental 

Principle of Natural justice and ensure that judges are free from all external influences. It is 

evident after analysing Indian practice of recusal that, the absence of fear and favour is a 

necessary minimum for the sanctity of decision-making process and therefore, no compromise 

can be made in cases where there is any apprehension of bias.  

The U.S.A. has enacted a statute which has emphasized on strict code of ethics, which is to be 

followed by all the judges. The U.K., on the other hand, follows rule of precedent to guide the 

process of recusal. However, after in depth study of practice of recusal in India, it is found that 

the following of this U.K. system of precedents for guiding recusal, is unreasonable and arbitrary, 

as the Judges may refuse to recuse, which thereby shakes the faith of common people in the 

judiciary. The self-evolving jurisprudence have proved to be inconsistent in India and this 

inconsistency has allowed the judges to mould the fundamental principle according to their 

convenience. The comparative analysis of practice of recusal in India with U.S.A. and U.K. has 
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made it clear that there is a need of legislation to guide the judicial recusal in Higher Judiciary 

in India. It is imperative that when and if the legislature will frame the law on recusal, then it 

must be careful in codifying the principles of natural justice and also must ensure that it will not 

interfere with the discretionary right of judges. The recommendations above seek to address the 

issue of recusal with minimal interference in the judicial process and also try to ensure maximum 

adherence to the principles of natural justice and precedents, by the way of legislation, just like 

in U.S.A. The problems and their solutions highlighted above can act as a guiding light to 

develop a robust, fair and justifiable mechanism to regulate recusal of Judges in Higher Judiciary 

in India. 

***** 
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