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Judicial Review during COVID-19: A Comparative 

Analysis of India and U.S.A. 

 
SHIREEN SEEMA SADIQ

1 
 

ABSTRACT 

Judicial review is the authority of the court to review the acts of the legislative, executive 

and judiciary. It is a key aspect of the constitution and an essential element of 

constitutionalism. Here, the judiciary plays a vital role in reviewing the constitutionality of 

the federal and state governments' legislative enactments and executive orders. Our 

constitution allows for judicial review in order to verify this discrepancy or any other 

unconstitutional legislation, regulations, laws or by-laws, or any other act of statute. 

COVID-19 is declared as global pandemic by WHO and the India has been the second 

worst COVID affected nation after U.S.A. A state of blockade was created by the pandemic-

induced lockdown, making us all demonstrate greater obedience to executive command. 

The blow to the existing state of law, legal framework, and judicial systems has been 

equally immense, if not greater. In order to discourage the constant crowd of thousands of 

lawyers, litigants, and judges with their accoutrements, normal courts have been closed 

down in both India and U.S.A. In pandemics or no pandemics, human tensions and conflicts 

between people and the state could not end. Hence, the courts have adopted virtual mode 

of hearing. Now, in 2021, second wave of COVID has hit both India and U.S. which has 

again led judiciary to shift to virtual mode. This paper discusses the analysis of judicial 

review during COVID-19 on a comparative basis between India and United States of 

America (U.S.A). As the concept of judicial review has been originated in U.S.A. and India 

has adopted it, the comparison becomes more appropriate to know how effectively both 

countries are utilizing the concept. As both follows the principle of integrated and 

independent judiciary, the comparison can lead us to know different aspects which might 

help us to deal with future contingencies. 

Keywords - Judicial review, COVID-19, Courts, Judiciary, Pandemic 

 

I. INTRODUCTION 
The power of judicial review is one of the most significant aspects of the judiciary. Judicial 

review is the authority of both the Supreme Court and the High Courts (Federal Courts) to 

assess the constitutionality of the Laws of Parliament, the state legislatures and executive 

 
1 Author is a student at Symbiosis Law School Nagpur, India. 
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orders. If any of the provisions are found to contradict the provisions of the Constitution, they 

may be considered unconstitutional or ultra-vires of the Constitution and the government may 

not be allowed to enforce a statute which has been declared unconstitutional or constitutionally 

void by the Supreme Court.2 

The most prominent objective of the Judicial Review is to ensure that the government does not 

misuse its control and that equal and fair treatment is obtained by the citizen. The presumed 

concept of judicial review is to legitimize one party's supposed right to litigation and thereby 

to provide redress to the aggrieved party by making an enactment unconstitutional if it is void 

by law. But its real purpose is something greater, i.e., the Court of Law should not make any 

statute repugnant to the Constitution enforceable.3 

According to Redform, “Judicial review is the power of a court to enquire whether a law, 

executive order or other official action conflicts with written constitution and , if the court 

concludes that it does, declare it unconstitutional and void”. The basis for judicial review could 

also be found in the writings of Alexander Hamilton, one of the framers of the American 

constitution in 1789. He wrote, “The interpretation of the laws is the proper and peculiar 

province of the courts. A constitution is in fact and must be regarded by the judges as a 

fundamental law. It therefore belongs to them to ascertain its meaning and meaning of an act 

passed by the legislature.” He added that if any conflict arises between the two, that is the 

constitution and the law, the judges should prefer the constitution as it is supreme. This became 

the basis of judicial review.4 

The COVID-19 pandemic has created the largest disruption in every sector worldwide which 

is unparalleled in history. The COVD-19 pandemic has affected the lives of individuals 

adversely and the same can be seen in terms of different institutions whether they are political, 

social, legal or cultural. As the Corona Virus Disease or SARS COVID is highly contagious in 

nature, social distancing and living in quarantine is advocated which is also a need of the time 

but it has somehow disturbed the lifestyle and economic conditions of individuals. 

In providing healthcare facilities, educational facilities and attempts to cure those afflicted with 

COVID-19, we have seen worldwide insufficiency. The political systems, economic 

establishments, global leaders whether liberal democratic or authoritarian, system of 

 
2Himani Dutta, Judicial Review in India and USA, LEGAL SERVICE INDIA, http://www.legalservicesindia.c 

om/article/1734/Judicial-Review-in-India-And-USA.html, Accessed (Jan. 08, 2021)  
3 Sargam Jain, Judicial Review: A Comparative Analysis of India, USA & UK, Volume 1, Issue 2 IJLMH (2018), 

https://www.ijlmh.com/wp-content/uploads/2019/03/Judicial-Review-A-Comparative-Analysis-of-India-USA-

UK.pdf, Accessed (Jan. 11, 2021) 
4Himani Dutta, Judicial Review in India and USA, LEGAL SERVICE INDIA, http://www.legalservicesind 

ia.com/article/1734/Judicial-Review-in-India-And-USA.html, Accessed (Jan. 11, 2021)  
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governance and even general public had been confused thinking what may follow next. The 

blow to the new state of government, legislative framework, and judiciary processes, if not 

more, has been similarly enormous.5 

A state of siege has been created by the pandemic-induced lockdown where we all have to 

display greater obsequiousness to executive command. Around the same time, with the closing 

of the courts, the vast judicial infrastructure, otherwise massively overused, immediately 

became unusable. Normal courts have been unavailable in order to discourage the constant 

crowding of thousands of lawyers, litigants, and judges with their accoutrements. Even during 

pandemic, social tensions and conflicts between people and the state do not end. Therefore, the 

courts have adapted to the situation, to conduct virtual hearings.6 

Both India and U.S.A. accepted the mode of virtual hearing during the COVID-19 pandemic. 

Supreme of India and some High Courts started dealing some urgent cases virtually. The same 

had been seen in case of U.S.A. Many issues and disputes arose which could only be resolved 

by judicial review. In India, judiciary has played a vital role in many cases during pandemic 

like it suo motto took action in case of migrant workers and it also ruled for free COVID tests 

etc. In U.S.A. criminal courts started to function virtually.  

Recently in March 2021, second wave of COVID-19 with new strain has hit both India and 

U.S. The Supreme Court released new recommendations to help its staff deal with the 

onslaught of Covid lawsuits as 44 out of 90 court workers tested positive for Covid-19. In a 

circular, the court also stated that anyone suffering from a fever, body ache, or loss of smell 

should not come to court and should isolate themselves. If any signs are discovered, all staff 

and supporters must undergo an RT-PCR test or a Rapid Antigen Test. Protocols and protective 

measures have to be adopted. The top court's operation has not been compromised in any way 

except for proceedings that are now again started to be virtually held.7 

Somehow SARS COVID-19 pandemic discouraged people to approach the court and we have 

seen the cases of increase in domestic violence. But as courts allowed e-filing and virtual 

hearing, it helped but only urgent cases are allowed for virtual hearing which also attracted 

some criticism that on what basis a case could be termed as urgent? COVID-19 has introduced 

some serious repercussions on effective operation of every sector. But still we cannot 

 
5 Pallav Shishodia, The pandemic, law and judicial review, Bar and Bench ( May 26, 2020, 3:59 pm), 

https://www.barandbench.com/columns/the-pandemic-law-and-judicial-review, Accessed (Jan. 10, 2021) 
6 Id. 
7 A Vaidyanathan, Edited by Stela Dey, Covid Test Mandatory For People Showing Symptoms Entering Supreme 

Court, NDTV (Apr.14, 2021), https://www.ndtv.com/india-news/covid-test-mandatory-for-people-showing-

symptoms-entering-supreme-court-2413211, Accessed (Apr. 15, 2021) 
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undermine the contribution of judiciary during the COVID-19 pandemic. As both follows the 

principle of integrated and independent judiciary, the comparison can lead us to know certain 

different aspects which might help us to deal with future contingencies. However, we have to 

keep in mind that U.S.A. is a developed country and India is a developing one. The power of 

judicial review how effectively has been exercised during the pandemic would be discussed 

later in the paper in comparative manner. 

II. ORIGIN OF JUDICIAL REVIEW 
Judicial review had prominantly originated in USA from the notable landmark case of Marbury 

vs. Madison.8 Although initially in the judgment of Lord Coke, Dr. Bonham vs. Cambridge 

University9, the scope of judicial appeal was first rooted in England in 1610. 

It is important to remember that the doctrine of judicial review itself derives from the judicial 

construction. Although reading the US Constitution in Marbury v. Madison10, the Supreme 

Court of the United States defined that under Article III-Article VI of the US Constitution, the 

powers of judicial review were inferred. From the preferential order in which various laws were 

set out in these Articles, the Court concluded that the US Constitution was the supreme law of 

the land and that it was the duty of the judiciary to render null and void state laws and acts of 

Congress that are inconsistent with the provisions of the Constitution.11 

Chief Justice Marshall said, “It neither approves nor condemns any legislative policy. Its 

delicate and difficult office is to ascertain and declare whether the legislation is in accordance 

with, or in contravention of, the provision of the Constitution; and having done that its duty 

ends.” 

The American constitution has upheld the concept of judicial review that has made the Supreme 

Court the world's most powerful judicial tribunal, and this function has been accepted by India 

itself. Judicial review in America does not only refer under federal and state laws. Its spectrum 

is broader. The constitution of states, federal treaties, government orders given by the authority 

of the federal and state executives comes under its scope. Matters of national nature, though, 

do not fall under its control. This has contributed to public confidence in the Supreme Court 

 
8 See Marbury v. Madison, 5 U.S. 137, 138 (1803). 
9 Dr. Bonham vs. Cambridge University 8 Co. Rep. 107a, 113b, 77 Eng. Rep. 638, 646 (1610) 
10 See Marbury v. Madison, 5 U.S. 137, 138 (1803). 
11 Ayush Verma, Comparative Analysis of the contribution of the Supreme Court of USA and the Supreme Court 

of India in the development of Basic Rights, IPLEADERS (July 13, 2020), https://blog.ipleaders.in/comparative-

analysis-contribution-supreme-court-usa-supreme-court-india-development-basic-rights/, Accessed (Jan. 13, 

2021) 
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being restored.12 

India has adopted the principle of Judicial Review from the constitution of U.S.A. and it has 

been given due importance by Indian Judiciary in various matters. 

III. OBJECTIVES 
Judicial review is necessary and to ensure that they are constitutional, laws enacted need to be 

reviewed. Judicial review is necessary because it requires the upper courts to review the results 

of the lower courts. It serves to control the other organs of government. Judicial review is 

essential for defending human freedom, balancing government powers and creating and 

preserving equality of every citizen. Without judicial review, the civil rights scheme that we 

have today would be very different.13 

Judicial Review as formulated by Chief Justice Marshall of the American Supreme Court had 

a no. of objectives: 

i. To uphold the principle of the supremacy of the Constitution. 

ii. To maintain federal equilibrium i.e. balance between the centre and the states. 

iii. To protect the fundamental rights of the citizens.14 

The aim of judicial review is to protect the constitution and fundamental rights of people. 

Judicial review is also necessary to protect valid laws which are alleged to be unconstitutional 

and uphold supremacy of constitution. It also acts as a mechanism of ‘checks and balances’ 

where judiciary can control the abuse of power by legislative authorities.15 

IV. CONSTITUTIONAL BASIS OF JUDICIAL REVIEW IN INDIA 
There was no particular provision for the Judicial Review in Government of India Act, 1935 

and the problems related to Constitution arising before the court made it necessary to adopt 

Judicial Review in a wider perspective. However, Doctrine of Judicial Review has been 

explicitly established under several Articles i.e. 13, 32, 131-136, 143, 226, 227, 245, 246, 372, 

etc. of Constitution of India, 1950. Article 13 of the Constitution incorporates “Judicial Review 

of Post constitution and Pre- constitutional laws”. The High Courts and the Supreme Court of 

India have power of judicial review under Article 226 and 32 respectively, which can declare 

 
12 Abhishek Pandey, Judicial Review vis-a-vis Comparative Analysis between U.S.A and India (May 25, 2020), 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3609878, Accessed (Jan. 13, 2021) 
13 Himani Dutta, Judicial Review in India and USA, LEGAL SERVICE INDIA, http://www.legalservicesind 

ia.com/article/1734/Judicial-Review-in-India-And-USA.html, Accessed (Jan. 13, 2021)  
14 Id. 
15 Sargam Jain, Judicial Review: A Comparative Analysis of India, USA & UK, Volume 1, Issue 2 IJLMH (2018), 

https://www.ijlmh.com/wp-content/uploads/2019/03/Judicial-Review-A-Comparative-Analysis-of-India-USA-

UK.pdf, Accessed (Jan. 13, 2021) 
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any law unconstitutional if it contravenes any of the provisions of Part III (Fundamental Rights) 

of the Constitution. Some other doctrines formulated by the courts using the power of Judicial 

Review are Doctrine of Pith and Substance, Doctrine of Colorable legislation.16 

The constitutional validity and legitimacy of a statutory enactment or an executive order can 

be challenged in the Supreme Court on grounds of infringement of fundamental rights, beyond 

the jurisdiction of the authority which framed it, or it is contradictory to the Constitutional 

provisions17 

Section 14 of the Prevention Detention Act was considered to be an in contradiction of Article 

14 of the Constitution in A.K. Gopalan v. State of Madras18. The Supreme Court ruled that it 

is Section 14 of the Act that should be struck down, not the Act as a whole. The omission of 

Section 14 of the Act was thus considered to not alter the purpose of the Act and is thus 

severable. The Supreme Court invalidated the challenged statute by applying the doctrine of 

severability.19 

The Supreme Court in case of Keshavananda Bharti v. State of Kerala20 held that “Under Art. 

368 Parliament can amend the fundamental rights but cannot take or abridge the Basic Structure 

of the Constitution”. This judgment propounded the “Theory of Basic Structure: A Limitation 

on Amending Power.” It was created by the Supreme Court by the way of Doctrine of Judicial 

Review. We can also see the example of judicial review in case of Navtej Singh Johar v. Union 

of India21, where Supreme Court of India declared section 377 of Indian Penal Code 

unconstitutional. 

In India, both Supreme Court and High Courts have power of judicial review and can be 

conducted in respect of both central and state laws. But it could be exercised only when any 

law or rule has been specifically challenged or is being under question before it or during the 

course of hearing a case if the validity of any legislation is challenged before it. 

V. CONSTITUTIONAL BASIS OF JUDICIAL REVIEW IN USA 
The American Constitution does not expressly award the Supreme Court the right of Judicial 

Review. The Supreme Court required Alexander Hamilton to retain the right to put aside 

Legislative laws. He suggested Independent Judiciary as “an excellent barrier to the 

 
16 Id. 
17 Himani Dutta, Judicial Review in India and USA, LEGAL SERVICE INDIA, http://www.legalservicesind 

ia.com/article/1734/Judicial-Review-in-India-And-USA.html, Accessed (Jan. 14, 2021) 
18 A.K. Gopalan v. State of Madras, (1950) SC 27 (India) 
19 Id. 
20 Keshavananda Bharati v. State of Kerala, A.I.R. 1973 S.C. 1461 (India) 
21 Navtej Singh Johar & Ors. v. Union of India & Ors. AIR 2018 SC 4321 
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encroachments and oppression of the representative body.” A particular clause was not 

introduced because, in the terminology of Articles III and VI of American Constitution, they 

considered the authority to be explicitly inferred: 

(A) Article VI section 2 reads, “This constitution, and the laws of the United States which 

shall be made in pursuance thereof; and all treaties made under the authority of the United 

States shall be the supreme law of the land.”  

(B) Article III section 2 reads, “The judicial power shall extend to all cases, in the law and 

equity, arising under this Constitution, the laws of the United States, and the treaties made or 

which shall be made, under this authority.”22 

The spectrum of judicial review has been quite vast due to Fifth Amendment of the 

Constitution. It has been mentioned in one of the clause that “the Government cannot deprive 

anyone of life, liberty or property without due process of law.” The word "Due Process of Law" 

ensures that the life, liberty or property of the people should not be subject to unreasonable, 

arbitrary and unjust restrictions by the law or the executive or even the judges in the course of 

giving punishments.23 

Before five years of Marbury v. Madison24, the Court held a state law invalid as it was in 

conflict with the terms of a treaty Ware v. Hylton25, and after seven years of Chief Justice 

Marshall’s opinion it held a state law void as it was contradictory to the provisions of the 

Constitution in case of Fletcher v. Peck.26 

VI. JUDICIAL REVIEW DURING COVID-19 IN INDIA 
As the courts have been closed down during COVID-19 global pandemic, Honorable Supreme 

Court of India has agreed to take up urgent concerns by way of virtual proceedings with the 

intention that in this present case, the adv. and litigants do not need to stand up physically in 

the session. In addition, the Honorable Supreme Court of India has directed the different Bars 

to proceed with virtual hearings and e-filing. Certainly, even the suo-moto courts, taking 

cognizance of the problems encountered by lawyers in simply recording separate appeals, 

applications, and so on under the steady gaze of the Court and extending the time of restriction 

until their further request, would like to struggle against coronavirus. Since March 2020, the 

 
22 Abhishek Pandey, Judicial Review vis-a-vis Comparative Analysis between U.S.A and India (May 25, 2020), 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3609878, Accessed (Jan. 13, 2021) 
23 Himani Dutta, Judicial Review in India and USA, LEGAL SERVICE INDIA, http://www.legalservicesindia 

.com/article/1734/Judicial-Review-in-India-And-USA.html, Accessed (Jan. 14, 2021)  
24 Supra. 
25 Ware v. Hylton, 3 U.S. (3 Dall.) 190 (1796). 
26 Fletcher v. Peck, 10 U.S. (6 Cr.) 87 (1810) 
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Supreme Court has been contacted by a significant range of individuals and organizations 

concerning the effects of Covid-19. Many of the requests are frivolous, such as a prayer to call 

a financial emergency. Some others have prayers that require high medical or other ability 

levels.27 

A three-judge bench of Chief Justice S.A. Bobde, Justice L. Nageswara Rao and Justice Surya 

Kant, has exercised its power under Article 142, read in compliance with Article 141 of the 

Constitution of India, and has extended the time of incarceration for the filing of appeals, 

complaints, litigation and other cases in courts and tribunals due to corona virus outbreak and 

further crisis in the country.28 

VII. JUDICIAL INTERVENTION FOR MIGRANT WORKERS 
India witnessed the plight of migrant workers during COVID-19 when lockdown was imposed. 

Many migrant workers were forced by the situation to return to their native places from big 

cities after cessation of their employment. Already poor migrant labourers who were mostly 

daily-wage earners had to suffer a lot as district borders were sealed and they were dealt by the 

police and other authorities in an unfavourable manner. 

The Karnataka High Court issued an order on 3rd April 2020 directing the District legal Services 

Authorities to visit several shelters established across the State for migrants and file a report. 

And on May 12 the Court issued ordered to the State of Karnataka to pay the fare for the 

migrants who are not able to pay for themselves. On May 15, 2020, both Madras High Court 

and Andhra Pradesh High Court ordered the respective state government to arrange medical 

facilities, food, and water at certain check posts for migrants.29 

The Supreme Court of India suo-moto took the cognizance and directed the Central and State 

governments to take action. The apex court directed to make available “shramik trains” within 

24 hours of the request and to provide migrant workers the welfare schemes. The Supreme 

Court also ordered to withdraw police complaints filed against migrants for violating the 

lockdown norms while they were going to their native places. The apex court directed Central 

Government and State Governments to finish the process of transporting migrant workers to 

 
27 NITIN VERMA, Impact of Covid-19 on Indian Judicial System, [Vol. 3 Iss 4; 271 & 275] IJLMH (2020), 

https://www.ijlmh.com/wp-content/uploads/Impact-of-Covid-19-on-Indian-Judicial-System.pdf, Accessed (Jan. 

13, 2021) 
28 Id. 
29 Mihir Desai, Covid-19 And The Indian Supreme Court, BLOOMBERG QUINT (May 28 2020, 5:33 PM), 

https://www.bloombergquint.com/coronavirus-outbreak/covid-19-and-the-indian-supreme-court, Accessed (Jan. 

11, 2021) 
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their native places within 15 days and make employment policy for them30 

Free Covid Tests 

We all know that COVID monitoring is incredibly crucial for diagnosis and therapy. Although 

the test is available for free in a few government labs, a vast number of private laboratories 

were charging Rs. 4,500 per person. One needs to be checked twice, but if we consider a family 

of four, Rs. 36000 will be the required test cost. The Court passed an order on April 8, 2020 

ordering that the Covid-19 test should be made free in government or private hospitals.31 

Use of Audio-Visual Aids in Virtual Hearing 
Supreme Court of India and High Courts exercised their power of judicial review in many cases 

during pandemic while using audio-visual aids in virtual hearing. The apex court dealt with 

many important issues. The apex court held that wife is entitled to residence of relatives of 

husband in case of Satish Chander Ahuja v. Sneha Ahuja32 (overruling SR Batra v. Tarun 

Batra33). In another case Supreme Court ruled for prior environmental clearance for 

acquirement of land for highways.  

Reclaiming Human Rights 

The Supreme Court has directed installation of CCTV cameras for the interrogation to curb 

human right violation by investigating agencies like police, CBI, NIA, ED etc in case of 

Paramvir Singh Saini.34 It is a great step in direction of protecting and reclaiming human rights. 

Coparcenary Right to Daughter 

The Supreme Court has held that a daughter will have a coparcenary right after Hindu 

Succession (Amendment) Act, 2005 upholding the right to equality, irrespective of whether 

her father was alive on or after 9 November 2005 in case of Vineeta Sharma v. Rakesh 

Sharma.35 In a review petition, the Supreme Court issued an order outlining the grounds for 

referring questions of law to a larger bench. There are many other cases dealt by High Courts 

and Supreme Court during COVID-19.36 

 
30 Supreme Court order on migrant workers: Key points, (Jun 9, 2020, 12:10 IST) 

http://timesofindia.indiatimes.com/articleshow/76276596.cms?utm_source=contentofinterest&utm_medium=tex

t&utm_campaign=cppst, Accessed ( Jan. 13, 2021) 
31 Mihir Desai, Covid-19 And The Indian Supreme Court, BLOOMBERG QUINT (May 28 2020, 5:33 PM), 

https://www.bloombergquint.com/coronavirus-outbreak/covid-19-and-the-indian-supreme-court, Accessed (Jan. 

11, 2021) 
32 Satish Chander Ahuja vs. Sneha Ahuja, Civil Appeal No. 2483 of 2020 (Arising out of SLP (C) No. 1048, 

2020) 
33 S.R. Batra v. Taruna Batra, (2007) 3 SCC 169 
34 Paramvir Singh Saini v. Baljit Singh & Ors. [Special Leave Petition (Criminal) No. 3543 of 2020] 
35 Vineeta Sharma v. Rakesh Sharma, Civil Appeal No. 32601/2018 
36 Good & Bad: 65 Important Supreme Court Judgments Of 2020 (Dec. 21, 2020 11:56 AM), 
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VIII. JUDICIAL REVIEW DURING COVID-19 IN USA 
Judicial review is one of the distinguishing characteristics of United States constitutional law. 

Specific measures have also been taken by the judiciary to protect the right to health of persons 

involved in proceedings, while providing services to ensure access to justice in an emergency. 

The declaration of states of emergency and the implementation of emergency measures in 

response to the COVID-19 pandemic throughout Latin America and the Caribbean have had a 

significant effect on the practical operation of the judiciary.37 

These cases relating to COVID-19 addressed a wide variety of essential rights and freedoms, 

from voting procedures to reproductive care to immigration issues to jail conditions, and 

compelled the justices to discuss the nation's challenging health and safety issues. The judges 

have taken no action in some examples, have given a short order in some cases and have written 

opinions in a few. Some acts were unanimous; others split the court.38 

Ban on abortion held unconstitutional 

The most obvious indication of the effect of the COVID-19 pandemic on the Supreme Court 

was the live oral arguments by teleconference. In Texas, public orders were in force which 

didn’t allowed abortion and wrongfully claimed that abortions were unnecessary and 

detrimental to public health. Finding Texas’ abortion ban unconstitutional, Judge James L. 

Dennis wrote, “stated desire to enforce [the ban] against medication abortions despite the 

executive order’s apparent inapplicability is a strong indication that the enforcement is 

pretextual and does not bear a ‘real or substantial relation’ to the public health crisis we are 

experiencing.” But before judiciary could pass the orders, the governor allowed some abortions 

with certain restrictions39 

Freedom of Religion 

On 25 November 2020, in the case of the Roman Catholic Diocese of Brooklyn, New York, v. 

Andrew M. Cuomo,40 the Supreme Court of the United States released an emergency decision 

 
https://www.livelaw.in/top-stories/supreme-court-of-india-important-judgements-2020-167492, Accessed (Jan. 

14, 2021) 
37 Judiciaries during COVID-19: South American experience, ICJ (April 29, 2020), 

https://www.icj.org/judiciaries-during-covid-19-south-american-experience/, Accessed (Jan. 12, 2021) 
38 Stephen Wermiel, SCOTUS for law students: COVID-19 and Supreme Court emergencies, SCOTUSBLOG 

(May. 19, 2020, 2:45 PM), https://www.scotusblog.com/2020/05/scotus-for-law-students-covid-19-and-supreme-

court-emergencies/, Accessed (Jan. 13, 2021) 
39 Stephanie Wylie, The Supreme Court Should Not Politicize Valid Public Health Orders, Center for American 

Progress (Sept. 2, 2020 9:11 am), https://www.americanprogress.org/issues/courts/reports/2020/09/02/489964 

/supreme-court-not-politicize-valid-public-health-orders/, Accessed (JAN. 13, 2021) 
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primarily aimed at preserving the freedom of religion. 

DACA 

Another immigration case involving the status of the Deferred Action for Childhood Arrivals 

(DACA) program the US Supreme Court blocked attempt of Trump’s administration in June. 

Later Federal Court ordered for full reinstatement of DACA.41 

IX. CRITICISMS 
The Judiciary had to face certain criticisms too during the period of COVID-19 and lockdown 

both in India and USA. It is said that, “Justice delayed is justice denied” and due to restrictions 

during pandemic, pendency has increased in the courts. Some people also criticized that during 

initial face of lockdown the court was not ready or willing to conduct proceedings. Already 

overburdened courts of India could only hear urgent matters by the means of virtual 

proceedings. As only urgent matters were included, this led the question of the basis of 

considering a particular case as urgent and neglecting others.42 The adjournments by Supreme 

Court while dealing with the dispute between State Disaster Management Committee and 

Central Government regarding the examination of final year students has also created 

controversy. 

During initial days of lockdown, the U.S. court continued the filing of hard copies in the court 

which was criticized. The Supreme Court was not well prepared for emergency.43 A lawsuit 

challenged Pennsylvania’s stay-at-home order. After the Pennsylvania Supreme Court 

considered the order to be “reasonably necessary” due to the public health emergency, the 

appeal was filed in Supreme Court of USA in which Pennsylvania was ordered to give response 

to the suit, but finally refused to take the case and left the order as it is.44 

X. SUGGESTIONS 
The current crisis has demonstrated the immediate need for a comprehensive pandemic strategy 

to be developed by the Supreme Court. In future if there are certain pandemics and other 
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impact-on-the-legal-profession-in-india, Accessed (Jan. 13, 2021) 
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national crises that will impair the capacity of the courts to work, the Supreme Court must be 

more organized and well prepared next time to handle the situation more effectively. In 

addition, it should not refrain to welcome transparency initiatives it has adopted in reaction to 

the ongoing pandemic. There is an urgent need for lawyers, judges and other workers to learn 

technology and start using it.  

XI. CONCLUSION 
The COVID-19 pandemic has not changed but has created more challenges in the future with 

never ending list of expectations, what can or should be done and what should be avoided. In 

some cases, despite the limited capacity, virtual courts have shown greater expediency for 

granting hearings and rendering a decision at remarkable speed. The endemic issue of priority 

for judicial adjudication has thus emerged.45  

Among the numerous shortcomings and criticisms of judicial review, it cannot be ignored that 

by retaining the centre and the states in the respective realms, it has played an important role 

in ensuring constitutional governance in the nation. It has also made it possible for the 

Constitution to adapt according to changing circumstances by giving the constitution new 

meaning. The Supreme Court, by exercising the power of judicial review, has preserved the 

independence of people and protected their constitutional rights against interference by the 

government's legislative and executive wings. The separate bars have also been directed by the 

Supreme Court of India to facilitate virtual procedures and e-filing. Indeed, even the suo-moto 

courts, taking cognizance of the challenges encountered by lawyers in simply recording 

separate appeals, applications, and so on under the steady gaze of the Judge, have prolonged 

the time of restriction until its corresponding decision.46  

We have discussed many cases of judicial review during the times of COVID-19 in the present 

research paper where we can witness the importance of judiciary. In the process, we expect 

that our case for "ordinary" judicial oversight of civil rights arguments during public health 

emergencies will help guide not only future scholarly discussions about the position of courts 

during these sorts of disasters, but also current lawsuits and judicial rulings stemming from 

government reactions to the latest coronavirus.47 Judicial Review in both India and USA is a 
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distinctive feature of Constitution and plays an important role in the working of judiciary and 

validating the constitutionality of laws. During the pandemic period, many issues were 

effectively resolved by judicial review and judiciary has taken suo-moto cognizance in various 

matters for protecting various rights of the individuals and keeping in mind the right to life 

which was in a state of danger due to highly contagious SARS COVID-19 pandemic. 

We can say that judiciary is doing a remarkable job during the pandemic. The Supreme Court 

of India has also made available 1600 links for video conferencing. Though there are certain 

limitations but still we can say change is happening gradually and it is positive. The judiciary 

has played a great role by protecting rights of individuals even during the global pandemic. 
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