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Judicial Review in India and Constitution 
    

RAHUL SHAMOTA
1 

         

  ABSTRACT 
Judiciary is the supreme guardian of the constitution and is the authority that acts as a 

watchdog for the actions taken by the legislative and executive branches of the government 

and continuously monitors that they always work within the constitutional limit as provided 

by the Constitution of India and if any organ crosses that limit judiciary will bring it back. 

The legislative from time and then tried to keep the court out of its law-making power and 

initially until the Golaknath case the legislature enjoy sovereignty over constitutional 

amendments and cannot be called in the court of the law but in the Golaknath case all 

constitutional amendments come under the judicial review as in this case the court provided 

that the amending power of the constitution is not constituent power but normal legislative 

power under the article 245 of the Indian constitution and such exercise of power is within 

the preview of Judicial review and this sparked the duel between parliament over dominance 

to amend the constitution and the power of judicial review but with the implementation of 

Doctrine of Basic Structure in the case of Kesavananda Bharti vs State of Kerala the issue 

was finally settled and it is held that there is no limit on parliament power to amend 

constitution but every amendment has to be in conformity with the basic structure of the 

Indian Constitution and if not it will be held unconstitutional. The development of judicial 

review is gradual in India where in earlier stages the judiciary itself refrained from judicial 

review of amendment of the constitution but today all actions even the actions of the 

president of India can be reviewed in a court of law if violating the principle of natural 

justice and reasonability. 

 

I. INTRODUCTION 

The functions of a state revolve around three organs namely Legislature, Executive, and 

Judiciary. The legislature is tasked with the power to make laws, the executive is empowered 

to implement these laws, and the judiciary is tasked with the interpretations of the laws. 

Separation of power is one of the basic features of any democratic society to keep all the organs 

under checks and balances and protect the society be turned into anarchy. The facets of 

separation of power are provided in the constitution of the nations itself and further strengthened 

by the judicial decisions.  The constitution is the grundnorm of the state as stated by Hans 

Kelson and no authority can go beyond the constitution. The constitution is the supreme law of 

 
1 Author is an Assistant Professor at Trinity Institute at Professional Studies, India. 
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the land and constitutionalism limits the power of the sovereign to function according to the 

rule of law. As stated by C.H. Mcllwain “The idea of constitutionalism is a mechanism of 

imposing restraint on the arbitrary power of the government, particularly in order to safeguard 

the liberty of citizens.”  

As stated by Caroline Kennedy “The bedrock of democracy is the rule of law and that means 

we have to have an independent judiciary, judges who can make decisions independent of 

political winds that are blowing”. For every democratic nation to keep a check on the arbitrary 

exercise of power existence of power an independent judiciary is a must with the power of 

judicial review. In any society, law plays a major role in keeping the functions of the society 

under the rules and regulations framed to govern the society. People have surrendered their 

rights to enter into a contract with the government/sovereign; in return, the government will 

protect them from the wrong. In the modern democratic society, there is an elected government 

composing legislature to frame up and manage the law-making process in the society, and rule 

of law implies that no authority or functionary can be above the law and the whole society is 

equal in the eye of law without providing any privilege to anyone. Law without justice leads to 

arbitrary exercise and misuse of power.  

In the absence of judicial review, rule of law is under constant breach because of the arbitrary 

exercise of power by the organs of government. For instance, Part III of the Indian Constitution 

provides for fundamental rights provides for equality, freedom, and liberty but if Articles 32 

and 226 are taken out these fundamental rights will remain only in black and white and nothing 

more as if the legislature or executive encroaches these rights then there will be no remedy for 

the same in absence of Article 32 and 226. So even if there is a constitution as the supreme law 

of the land which provides that there will be a government of law instead of a government of 

man in the absence of an independent judiciary coupled with the power of judicial review there 

will be no control on the arbitrary exercise of power by the government. 

It is the judicial review that empowers the judiciary to check the validity of functions of the 

government as per the rule of law (constitutional values or constitutionalism) and not violate 

the constitution and if do so declare them unconstitutional and void. Judicial review in India is 

borrowed from the American constitution. Although the American constitution does not 

specifically provide for Judicial review, Articles III and VI impliedly provide for the same. 

Article VI section 2 states “This constitution, and the laws of the United States which shall be 

made in pursuance thereof; and all treaties made under the authority of the United States shall 

be the supreme law of the land.”   
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Article III section 2 states “The judicial power shall extend to all cases, in the law and equity, 

arising under this Constitution, the laws of the United States, and the treaties made or which 

shall be made, under this authority.” 

So by virtue of these provisions, the constitution is termed the supreme law of the land and the 

judiciary has the power to see that the constitutional provisions are implemented in their spirit 

and extend to all cases, laws, and treaties. 

II. JUDICIAL REVIEW AND PROVISIONS UNDER INDIAN CONSTITUTION 

The Constitution of India was adopted on 26 November 1949 and judicial review like the 

American constitution is not specifically mentioned under the Indian Constitution and is 

impliedly provided under Articles 13, 32, 226, and the Preamble to the Indian Constitution. The 

judicial review as provided under the Indian Constitution is discussed below provision to 

provision: 

1. Preamble to the Indian Constitution: Preamble to the Indian Constitution provides 

for “Justice social, economic and political” and in the case of Kesavananda Bharti vs 

State of Kerala2 it is decided by the supreme court that the preamble is an integral part 

of the Indian Constitution and the constitution to be read and interpreted in the light of 

Preamble to the Indian Constitution. And if any action of the government is found to be 

creating social, economic, and political inequality can be held arbitrary and 

unconstitutional and it is not that only the preamble provides for social, political, and 

economic justice but various Articles also support the same as Article 14 provides for 

equality before law Article 15 provides protection against discrimination and Article 17 

abolishes untouchability providing for social justice, Article 324 to 329 provides for 

independent election commission of India and provides for adult suffrage(right to vote 

without any social and economic discrimination) implementing political justice and 

Article 39 provides for equal distribution of material resources implying economic 

justice. 

2. Article 13, 32, and 226  

a) Article 13(2) states that “the State shall not make any law which takes away or 

abridges the right conferred by this part and any law made in contraventions of this 

clause shall, to the extent of the contravention, be void”. Article 13(2) imposes a 

duty on the state that the state shall not make any law that takes violates the 

 
2 AIR 1973 SC 1461 
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fundamental rights and if any law that violates the fundamental rights will be void 

and the judiciary under Article 32 and Article 226 has the power of judicial review 

to check whether there is a violation of fundamental rights or not. 

b) Article 32 and 226 provide for writ jurisdiction of the supreme court and high court 

respectively and it provides for writ of habeas corpus, mandamus, certiorari, quo 

warranto, and prohibition that can be issued by the supreme court and high court and 

also such order, directions as it thinks fit for the protection of fundamental rights 

conferred by the Part III of the Indian Constitution. 

The development of Judicial Review in India has seen steady growth with the judicial precedent 

and with time the scope of judicial review has been strengthened more and more by the supreme 

court and high court. 

III. JUDICIAL REVIEW AND JUDICIARY 

The concept of Judicial Review is an integral part of the Indian Constitution and has been 

developed from time to time. The cases which provided for wider interpretation to judicial 

review are discussed below 

1. Widest Interpretation to Fundamental Rights: Maneka Gandhi vs UOI3- in this case, 

the supreme court held that the fundamental rights are to be given the widest 

interpretation and their reach and ambit to be expanded rather than to weak their 

meaning and content by process of Judicial Interpretation. Fundamental rights support 

each other and the scope of violation of fundamental rights cannot be curtailed to be 

reviewed under a particular fundamental right but has to pass the test of interpretation 

in relation to other fundamental rights such as any violation of life and liberty not only 

to pass the test imposed by Article 21 but also the test of arbitrariness under Article 14 

and 19 of the Indian constitution. The law has to pass the test of the principle of natural 

justice being just fair and reasonable. The law imposing restrictions on life and liberty 

has to pass the test of due process of law. 

2. Due process of Law: In Maneka Gandhi vs UOI4 it is decided by the supreme court any 

procedure of law that takes away the life and liberty of a person has to pass the test of 

due process of the law taking a deviating viewpoint from A.K. Gopalan case5 in which 

it is held that the judiciary can only interfere if there is a material violation in the framing 

 
3 1978 SCR (2) 621 
4  ibid 
5 A. K. Gopalan v. State of Madras, AIR 1950 SC 27 
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of procedure established by law and if there is a valid procedure established by law the 

scope of judicial intervention is very limited. But in the Maneka Gandhi case,6 it is held 

that the procedure established by law is also under the preview of judicial review if it 

establishes an arbitrary process violating principles of natural justice and rule of law and 

can be challenged in the court of law for being unconstitutional. 

3. Amendment of Constitution also comes under the preview of Judicial Review: 

Article 368 provides for the amendment to the Indian Constitution and until 

Kesavananda Bharti case the scope of amendment to the constitution was not clear as in 

the case of Shankari prasad7 and Sajjan Singh8 it is laid down that the constitutional 

amendment are not under the preview of law under Article 13 of the Indian constitution 

as Article 13 includes only ordinary laws made in the exercise of legislative power and 

not the constitutional amendment made in exercise of constituent power and hence 

cannot be subject to judicial review but in the case of Golaknath9 it is held by supreme 

court that the power to amend the constitution are not constituent power as Article 368 

only talks about the procedure of amendment of constitution and the power to amend 

the constitution is derived from Article 245 read with entry 97(residuary power) of union 

list and comes under the preview of laws under Article 13 being the exercise of 

legislative power 

3. In response to the same parliament passed the 24th constitutional amendment act10 

making the following amendment to the constitution. 

4. Under Article 13 new clause has been added as clause (4) which states that “Nothing in 

this Article shall apply to any amendment of this Constitution made under Article 368” 

5. And under Article 368 following amendments were done 

a. Firstly the heading of Article 368 was changed from “ Procedure for amendment of 

the constitution” to “Power of Parliament to amend the Constitution and procedure 

therefor” and clause (1) provided that parliament may in the exercise of its 

constituent power amend by way of addition, variation or repeal any provision of 

this constitution. 

b. Amendment to clause (2) made it obligatory for the president to give assent to the 

 
6 Maneka Gandhi vs UOI: 1978 SCR (2) 621 
7 Sri Sankari Prasad Singh Deo vs Union Of India; 1951 AIR 458, 1952 SCR 89 
8 Sajjan Singh v. State of Rajasthan (case citation: 1965 AIR 845, 1965 SCR (1) 933) 
9 Golaknath v. State of Punjab: 1967 AIR 1643 
10 The Constitution (Twenty-fourth Amendment) Act, 1971 
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bill for amendment to the constitution 

c. New clause (3) was added to Article 368 as “Nothing in Article 13 shall apply to 

any amendment made under this Article.”  

Thus with the 24th amendment,11 the Parliament has restored its amending power but in the case, 

Kesavananda Bharti vs State of Kerala12 the supreme court framed the doctrine of the basic 

structure providing that there is no limit on the constituent power of the parliament to amend 

the constitution but such amendment must not violate the basic structure of the constitution and 

the interpretation of basic structure that provided by the court is illustrative in nature and not 

exhaustive and the basic structure will be determined as per the facts of the case. The illustrative 

essentials of basic structure as provided by the supreme court in the Kesavananda Bharti case 

includes supremacy of the constitution, republic and democratic structure of government, 

secular character of the state, separation of power, and federal character of the constitution. The 

issue before the court was that Article 31C was added to the Indian Constitution by the 25th 

Amendment13 and Article 31(1) provided that no law will be declared void if the law violates 

provisions of Articles 14 and 19 while giving implementation to the policy provision of Clause 

(b) or clause (c) of Article 39 and no such law will be called in the court of law if the law 

declares that it is for giving effect to the policy under clause (b) and (c) of Article 39 on the 

ground that it does not give effect to such policy. The later part of Article 31(1) which excluded 

such law from the judicial review was held to be unconstitutional on being violative of judicial 

review and independence of the judiciary as specific and violation of basic structure doctrine in 

general. 

In another case14, the supreme court held the provisions of adding a new sub-clause (5) in article 

71 and a new article 329A by the 39th amendment15 which placed the election disputes in regard 

to the top officials the President, Vice-President, Prime minister, and Speaker of Lok Sabha 

outside the preview of the court and the matter will be heard by the authority under the 

parliament. The provisions excluding the jurisdiction of the court are held to be unconstitutional 

as violating the basic structure of the Indian Constitution by violating the independence of 

judiciary and separation of power.  

To this, the parliament inserted two clauses (4) and (5) to Article 368 of the Indian constitution 

 
11 ibid 
12 AIR 1973 SC 1461 
13 The Constitution (Twenty-fifth Amendment) Act, 1971 
14 Indira Nehru Gandhi (Smt.) vs Raj Narain & Anr: 1975 AIR 1590, 1975 SCC (2) 159 
15 The Constitution (Thirty-ninth Amendment) Act, 1975 
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by the 42nd amendment16 as  

“(4) No amendment of this Constitution (including the provisions of Part III) made or purporting 

to have been made under this Article whether before or after the commencement of section 55 

of the Constitution (Forty-second Amendment) Act, 1976 shall be called in question in any 

court on any ground.  

(5) For the removal of doubts, it is hereby declared that there shall be no limitation whatever on 

the constituent power of Parliament to amend by way of addition, variation or repeal the 

provisions of this Constitution under this Article.” 

But in the case of Minerva mills,17 both clauses were held unconstitutional being violative of 

the basic structure of the Indian constitution as these violate the independence of the Judiciary, 

and Judicial review was held to be part of the basic structure of the Indian Constitution. 

In the case of Krishna Lal Chawla and Ors Vs State of UP and Anr on 08 Mar 2021 in the 

criminal appeal, no 283 of 2021 the supreme court held that the lower courts can also provide a 

remedy in the case of violation of fundamental rights and although they cannot issue writs but 

are sufficiently empowered to adopt such measures and take such actions as required for the 

effective protection of the fundamental rights. 

IV. CONCLUSION 

To conclude it is imperative that there can be any justice without an independent judiciary 

coupled with the power of judicial review. Separation of power provides that all three organs of 

government legislative executive and judiciary function independently in their sphere but with 

independence there comes a scope of arbitrary exercise of power and this scope can only be 

curtailed by a proper mechanism of checks and balances and Judicial review is the balance that 

keeps the legislative and executive under control and Judicial review indeed a part of the basic 

structure of Indian Constitution outside the preview of parliament from being taking it away 

from the judiciary in any manner and spirit. 

***** 

 
16 The Constitution (Forty-second Amendment) Act, 1976 
17 Minerva Mills Ltd. and Ors. v. Union Of India and Ors AIR 1980 SC 1789 
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