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Kashmir as a Protracted Conflict: The Legacy of
Colonialism and International Law
ARBAZ MUZAFFER1

ABSTRACT
More than a year after the highly debated ‘Article 370’ and ‘Article 35A’ of the Indian
Constitution were made inoperative by the government of India, it has become imperative
to comprehend how these moves have shaped the conflict ever since. The intractability of
conflict in Kashmir has left everyone in a disarray and even after the Indian government
made Jammu and Kashmir its union territory, there has been hardly any decrease in
either the human rights violations or the armed insurgency. The region of Kashmir has
been battling the conflict for decades now and this protracted conflict has not only been
detrimental to the rights of the people of Kashmir but has also been the reason for huge
and widespread underdevelopment. This article, therefore, tries to revisit the roots of this
conflict by showcasing to what extent international law and the legacies of colonialism
have been a part of the conflict in Kashmir.
Keywords: TWAIL, Colonialism, Self-determination, uti possidetis, Protracted conflict

I. BACKGROUND OF THE CONFLICT
Kashmir reminds every one of two things - heaven and conflict. From the exodus of Kashmiri
pandits and the rise of insurgency to human rights violations, Kashmir has witnessed it all.2
The inconclusive nature of this conflict has reduced Kashmir to the likes of the buffer
territories wherein civil liberties have taken a colossal amount of hits over time. Even the
prime conflict between India and Pakistan right now is the Kashmir issue itself.3 The conflict
has been a chronicle of Kashmir as the valley continues to fret and dread under curfews, 4
turmoils and witness to dour and grave human rights violations5, thousands of deaths6, fake
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encounters7, enforced disappearances8 and much more appalling accounts which people are
always foreboding. This has spooked everyone and rendered the people of Kashmir with
forlorn hope about their future.
The advent of armed insurgency to liberate Kashmir from Indian control garnered huge local
support in the early 1990s9, however, the Indian government was agile enough to initiate its
counter-insurgency strategies to contain the proliferation of insurgents as soon as possible
and make integration of Kashmir with the rest of India, a reality.10 These strategies are still in
place and any able person can discount that the counter-insurgency measures have only
severed the prospects of such integration.
The conflict procured prominence after the infamous ‘Instrument of Accession’11 was signed
between India and the erstwhile princely state of Jammu & Kashmir. Scurrying to establish
control, India and Pakistan fought their first of the four wars on Kashmir (1947, 1965, 1971,
1999).12 The conflict of Kashmir was firstly internationalized in 1948, when the first Prime
Minister of India, Pandit Jawahar Lal Nehru took this conflict of Kashmir to the United
Nations. United Nations, which had been latterly established, intervened expeditiously and
called for a ceasefire. The United Nations Security Council then passed several resolutions,
one of them made the people of Kashmir, a third party to this dispute between India and
Pakistan.13
A plebiscite was called for which would determine the fate of Kashmir based on their wishes
and respecting their right to self-determination which has not been carried out yet, owing to
reluctance from both countries.14 Always under the United Nation’s radar, Kashmir awaits
such unequivocal resolution.
With the insurgency movement passing into its fourth decade and the conflict into its eighth
decade, it is an essential requisite to settle this issue post-haste to avoid further abrasions of
rights.15 On one hand, the government of India takes the insurgency as a threat to its national
security but on the other hand, the alleged human rights violations over the years have
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escalated.16 Although in times of emergency, several human rights can be derogated when it
is found necessary to address threats to the life of a nation17 but in a state of protracted
conflict, how long can human rights be derogated and actions of state actors made immune
remains unresolved. Moreover, the crimes allegedly committed by the armed groups whether
pro-government or of militant organisations continue to remain unheard and unresolved. The
militants however are neutralized sooner or later but justice remains elusive for the victims
who have suffered at the hands of state actors.
When it comes to human rights abuses, Kashmir has been the worst hit and has seen the most
blatant human rights abuses and relentless humanitarian tragedies.18 With time it has become
apparent that the Indian government wants Kashmir and not Kashmiris. The phrase "Kashmir
for the Kashmiris" does not hold any meaning albeit the Indian leaders' standard line has
always been that Kashmir is "an integral part" of India.19 Kashmir has been plunging into a
deeper crisis lately with all the changes to its autonomy as well as over the fears of changing
its demography post Article 370 and 35A abrogation.
This article argues that the case for self-determination of Kashmir can be situated well within
the framework of international laws and post-colonialism while exploring the extent to which
the international principles and the colonial history are a reason for the conflict in Kashmir.
To set up this account, it is important to the international legal principles such as setting up of
post-colonial boundaries which relate directly to the making of postcolonial India thereby
forming the root cause of the conflict in Kashmir.

II. KASHMIR AND THE SELF-DETERMINATION
While Kashmir’s fight for self-determination continues, which by its definition provides free
choice to the people by way of referendums or plebiscites to decide their future prospects20,
the accounts of alleged human rights violations have escalated drastically since the
emergence of insurgency. The prime reason being that the counter-insurgency measures taken
by India which are still in place have not been accepted by the people of Kashmir who have
therefore continuously rejected the idea of being ruled by India.21 Consequently, Indian
armed forces and local police are alleged to have consistently perpetrated thousands of
16
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enforced disappearances, custodial killings, fake encounters22, rapes, cases of torture, use of
excessive force, injuries,23 and detention without trials24 as mentioned earlier. These are
prevalent even now and justice never served therein.25 The insurgent groups have also been
alleged of abducting or killing people related to the Indian government or working for Indian
armed forces26 but the former has always outnumbered the latter.
On the other hand, India and Pakistan have been fighting ever since the partition but their
colonial attitude towards Kashmir along with their respective policies have failed the people
of Kashmir always.27 As mentioned earlier, despite several United Nations Security Councils
Resolutions which expressly called for the right to self-determination through a plebiscite28,
India has until now denied that right to the people of Kashmir. This denial of the right to selfdetermination is also in itself a human right violation.29
The conflict of Kashmir has plunged into a deeper crisis since August 2019 as the Indian
government removed the autonomy of Jammu & Kashmir given to it under Article 370 and
35A of the Indian Constitution.30 In a similar effort by Pakistan, which used to support
Kashmir’s cause, the government of Pakistan recently granted provincial status to GilgitBaltistan. This territory along with Kashmir, Azad Kashmir and Ladakh is a disputed region
and forms the part of the actual geographical area of Jammu and Kashmir but has been under
the control of Pakistan since partition.31 While both countries maintain and claim their control
on parts of Jammu and Kashmir, the idea of self-determination still reverberates in Kashmir.
In the paradigm of international law, although self-determination enjoys a firm entrenchment,
its scope is underscored by a great deal of ambiguity. While the idea of self-determination
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23
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still lives in Kashmir, it is also necessary to understand the contour of the variants of selfdetermination that may be important to its case.32

III. THE LEGACY OF COLONIALISM AND INTERNATIONAL LAWS
Moving on to another aspect, in response to the phenomena of colonialism, the development
of the right to self-determination has not aided in resolving the colonial problems which are
still prevalent and persistent in many nations that were colonised such as India.33 Indian
subcontinent before partition was ruled by British but once the process of decolonisation
started which involved the territory from being colonial in nature to being independent. The
question that arises here is how did this decolonisation contribute to the making of the
problem of conflict in Kashmir?
Since the cartographic lines were drawn by the colonisers without giving regard to the
identity statuses of the people inhabiting such territories, the decolonisation process resulted
in people being forced to join the precolonial arrangements or get fragmented without taking
into consideration their wishes or their identity whether cultural, religious or ethnic. It came
as a new notion of statehood that was inscribed upon such people.34 These newly formed
territorial boundaries were further legitimised through an international principle of uti
possidetis (the continuation of colonial boundaries in post-colonial states) which focused on
the unalterability of the colonial boundaries.35
While applying the idea of uti possidetis which is of the western construct, the states were
formed without giving any regard to their identity or ethnic or religious composition, this, in
turn, gave rise to the suppression of vulnerable groups such as religious minorities. Therefore,
the problem of minorities is itself engrained in the demarcating of such post-colonial
boundaries36 because the idea of this modern statehood was forcibly imposed upon a lot of
diverse communities.37 The protection of minorities has undoubtedly been one of the main
concerns in international laws but its serious application and the protection it ought to provide
is much needed in modern times.38
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Taking note that Kashmir has the largest religious minority population (Muslims) in India,
there have been well-articulated contentions that international law although the thought of
being a solution to the problem of minorities has also been a part of such problem39, and has
contributed to the marginalisation of such minorities as well.40
The problem in Kashmir is, therefore, a direct result of the norms of international laws such
as uti possidetis being the facilitators to the conflict because on one hand the international
law expressly entitled regions like Kashmir for the right to self-determination but at the same
time also legalised and allowed the administrations to keep control on the newly demarcated
post-colonial states whose existence is questionable in itself. This also resulted in unending
violence and protracted conflicts because the international ideas of sovereign state solving
problem itself has turned to be too unreal in the post-colonial era and therefore made
international law a part of this problem.41 It can be contended that the problem, therefore, lies
in the international law and its norms as well, which on the one hand prioritizes the rights of
people but on the other hand, allows the problems to remain unredressed.
The Kashmir issue can be of vital importance to the researchers who study colonialism in all
of its forms and kinds. Since the central tenets of the colonial studies are Europe, which
colonised, and the Non-Europe, which was colonised, major colonialists such as the British,
Portuguese, French, and Dutch powers actually changed the perception of how we see the
world today. India being one of the British colonies, has continued through its policies, to use
the laws applicable during the British rule, all in order to deter people and crush dissent.42
Despite the fact that the modern doctrine of the right to self-determination was actually
formulated in response to the phenomena of colonialism, such development, however, did not
help or resolve the colonial problems which are still prevalent and persistent in nations that
were colonised, such as India.43 The people of Kashmir, as a result of this conflict’s
intractability, continue to be subjected to the most degrading inhumane treatment, mostly
after the insurgency gained momentum.44

IV. COLONIAL LAWS IN THE CONTEMPORARY KASHMIR
The laws such as “Armed Forces Special Power Act, 1990” and the “Jammu & Kashmir
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Public Safety Act, 1978” have proven to be disastrous for Kashmir and unfortunately, the
Armed Forces Special Powers Act, 1990 whose roots lie in the British colonial enactment of
“Armed Forces Special Power Ordinance, 1942”, has given legal immunity to armed forces
wherein they find themselves free to commit any such acts which would otherwise be
considered grave violations even under international laws.45 It was enacted at first by the then
Viceroy of India, Victor Alexander John Hope, commonly known as Linlithgow when there
were massive protests all over the country because of the “Quit India Movement” which was
launched by Mahatma Gandhi. Subsequently, the All-India Congress Committee was
declared illegal and the most prominent and known leaders of the congress were arrested and
imprisoned.
The viceroy, Linlithgow initiated the “Armed Forces (Special Powers) Ordinance” in 1942.
This ordinance gave power and authority to commissioned officers not below the rank of the
Captain in the army to use force or even cause death to a person who, when stopped by the
officials, does not comply with or tries to destroy any property to be protected by such
officials. Moreover, after making an arrest, the person arrested was to be handed over to the
police for further investigation and follow up. Soon this ordinance was extended to the whole
of British-India. Under this ordinance, the armed forces were protected heavily and thus
became immune from any legal action that could have been taken against them which
required prior sanction from the central government.46
After independence, this law was enacted again in 1958 in north-east India, with an aim to
assist the Indian army to maintain “rule of law or public order” in places designated as
“disturbed areas”. Then in 1990, AFSPA was brought to Jammu & Kashmir as well during
the times when insurgency started in Kashmir. This law provided the same immunity to the
Armed Forces as it provided in British India.47 Under this law, the armed forces also have the
power to prohibit the gathering of 5 or more persons in an area as well. In simpler terms, it
can be well-argued that this law gives immense and unbridled cum unchanneled powers to
the armed forces in disturbed areas. Disturbed areas are considered to be those areas, where
differences arise on the basis of race, religion, caste, or language.48
45
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On the other hand, the “Jammu and Kashmir Public Safety Act (PSA), 1978” which allows
detention up to two years without trial also draws its roots from “The Anarchical and
Revolutionary Crimes Act of 1919” commonly called as Rowlatt Act of 1919, and “Defense
of India Act 1915”.49 These violations, however, are not any isolated occurrences but are
actually connected to the national security policies which justify these violations. The laws
and policies are the ones that have actually developed in the British colonial era and are made
applicable today as well.50
Enacted more than 40 years ago, this law has wreaked havoc among the masses of Kashmir,
and alongside AFSPA, these two laws have only invited trouble for the common people of
Kashmir. If one survives from the wrath of AFSPA, he eventually falls into the trap of PSA.
It was actually introduced by Sheikh Abdullah, commonly known as Sher-i-Kashmir and
mostly seen by the people of Kashmir as a person who betrayed Kashmiris and joined hands
with the Indian National Congress in the 1950’s. This act was basically enacted to prevent
smuggling of the timber in Kashmir and detain the smugglers. This law is somewhat identical
to that of the National Security Act, 1980 (NSA) but it was enacted exactly around 2 years
before NSA was introduced.51
As far as its definition is concerned, it calls for preventive detention, not a punitive one and
one of the main features of this act is that, under this act, a person can be held in detention,
lodged in jail without trial for 2 years. It can be invoked on a person even if he is already in
jail, or is applying for bail, or even if he has been acquitted. It is invoked by executive order
of the Divisional Commissioner or a District Magistrate and not by the police.
Against the constitutional provisions, a person who has been put in detention under PSA is
not allowed ay legal representation or any right to apply for bail up to 24 months and the only
possible way for him to be released from detention is that his legal representatives ought to
file a “habeas corpus” petition in the High Court under which such detention order can be
challenged and if the court is satisfied, it can quash such detention. This is the only soughtafter remedy against the PSA as of now. But another problem that arises here is, even if the
High court quashes the PSA, that does not bar the government from invoking another PSA on
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that released detainee as soon as he is released.
In 2019 alone, hundreds of such detention orders were passed and not only against the
common civilians but the separatist and mainstream political leaders, advocates, and other
high-profile people as well when the government of India made Article 370 inoperative. As
of now, thousands of Kashmiris are languishing in jails all over India serving this preventive
detention because the jails in Kashmir ran out of space to hold every detainee.52
It has been well established that the Jammu and Kashmir Public Safety Act, 1978 is actually
violative of the International Human Rights Law because of the fact that it denies a person’s
basic human and fundamental right of legal aid, rules out the judicial review, and also
violates many other safeguards which are otherwise available to those in detention. It violates
the basic principle of legality and gives a free hand to the police to curtail one’s right to
speech, assembly, and freedom of expression. Even in 2008, a body of United Nations
specifically laid down that this law and the rules of detention provided under the law were
violative of Article 7, 9, 10 and 11(1) of the United Nations Universal Declaration of Human
Rights and Article 9 and Article 14 of the International Covenant on Civil and Political
Rights as well. It then called upon the government of India to draft such laws conforming to
its International Human rights Standards and Obligations.53

V. CONCLUSION
A fact that the birth of “Third World Approaches to International Law” was primarily a
response to the making of international law by the Europeans or Colonists, in particular, it
has been widely demonstrated by the TWAIL scholars that not all the states were successful
to adapt and use the norms such as the principles of statehood. What it did was that many
states plunged into conflicts and even civil wars.54 There is a need to introduce a refined
international law approach to counter the international norms such as ‘uti possidetis’ which
will carefully take into consideration the actual nature and the background of postcolonial
territories. This will give the international laws a channel to make a positive impact instead of
becoming a part of the problem in the post-colonial states which are in conflict. It will also
aid in correcting the inherent international legal principles whose application has been
detrimental to the conflict-ridden post-colonial territories.
AFP, ‘About 4,000 people arrested in Kashmir since August 5: govt sources to AFP’ <https://www.thehindu.c
om/news/national/about-4000-people-arrested-in-kashmir-since-august-5-govt-sources-toafp/article29126566.ece> accessed 21 April 2020.
53
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For Kashmir, the conflict has become protracted in nature and considering the fact of India
and Pakistan being nuclear arsenals, through an extensively normative and empirical analysis,
this research will pave a way to establish a resilient and strong normative commitment to
resolve the conflict in Kashmir while making case for justice to the victims and trying to
minimize the human rights violations. This will not only be a significant contribution to
international law but also to the peace and conflict theories by being more engaging and
relevant to the present world policies that play an important role in shaping the ongoing
conflicts.
The conflict in Kashmir has also been a hotspot in the global south for a long time now when
it comes to international relations especially the relations between India, Pakistan, and China
who are the stakeholders in this conflict. This conflict has also been termed as a time-bomb
for South Asia which makes it necessary to make ways for its peaceful resolution as the peace
in South Asia depends essentially on the future of the conflict in Kashmir.55 Any prospective
action towards the resolution of this conflict will have to shape carefully while taking into
consideration South-Asian politics. There is a need to evaluate a case for external diplomatic
intervention in Kashmir’s conflict as well. The concept of self-determination is very broad in
scope and has been always contested on a very large scale. It is, therefore, necessary to
facilitate a redressal mechanism to consolidate the needs of victims (justice) in this conflict
and the people of Kashmir in general (self-determination) by identifying relevant models of
conflict resolution keeping in consideration the international relations of the global south.
*****
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