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Kotak Mahindra Bank vs. A. Balakrishnan 

and MS Prasad Properties and Investments 

Pvt. Ltd. 
    

NEETI GOYAL
1 

         

  ABSTRACT 
Insolvency and Bankruptcy Code 2016 has brought drastic changes in the legal regime of 

debt recoveries. Interpretation of the code by the judiciary unfolds various parameter of the 

code for the purpose of regulation of the Insolvency resolution process of the corporate 

debtors and the creditors. Section 7 of the said Code gives the opportunity to the financial 

creditors to initiate the insolvency resolution process against the corporate debtor. The 

interpretation of the said section has been brought up before the apex court time and again. 

In the present case the question before the court is Whether a recovery certificate issued 

under Recovery of Debt and Bankruptcy Act 1993 by Debt Recovery Tribunal would 

constitute financial debt against the corporate debtor or not. Hence would it be qualified 

for the initiation of resolution process under section 7 of the IBC 2016. Since the recovery 

certificate was issued before the code is passed, so whether it will not be barred by the 

limitation period of filing the insolvency process. The judgment passed by the Hon’ble 

Supreme court has been discussed below and a understanding to it’s obiter dicta is 

attempted by the author. 

 

Appellant: Kotak Mahindra Bank 

Respondents: - A. Balakrishnan and M/s Prasad Properties and Investments Pvt. Ltd. 

(hereinafter referred to as “the Corporate Debtor”)  

Court:- Hon’ble Supreme Court of India 

Bench:- Hon’ble judge L. Nageswara Rao, Hon’ble Judge BR Gavai,  Hon’ble Judge AS 

Bopanna 

Citation: 2022 SCC Online SC 706 

Related Provision of Law 

1. Section 3 clauses (6), (10), (11), and (12) of the Insolvency and Bankruptcy Code 2016. 

 
1 Author is a student at University of Petroleum & Energy Studies, Dehradun, Uttarakhand, India. 
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2. Section 5 (7), (8), section 6 and 14(1)(a) of the Insolvency and Bankruptcy Code 2016. 

3. Section 7 of the Insolvency and Bankruptcy Code 2016. 

4. Section 19(22) and (22A) of Debt recovery Act 1993. 

BRIEF FACTS OF THE CASE 
In year 1993-1994, Ind Bank Housing Limited (referred to as “IBHL”) sanctioned loans to three 

companies M/s Green Gardens (P) Ltd, M/s Gemini Arts (P) Ltd., and M/s Mahalakshmi 

Properties & Investments (P) Ltd. These are called borrower in the present case. 

Respondent no. 2 M/s Prasad Properties and Investments Pvt. Ltd is the Corporate 

Guarantor/mortgagor referred to as a corporate debtor. It secured its immovable property in 

relation to the loans sanctioned to three borrowers. 

In 1997 the borrowers defaulted on payment of the loan. IBHL declared the facilities as NPA 

(Non-Performing Assets). Three civil suits were filed by IBHL before the High Court of 

Madras, against the borrower entities and the corporate debtor, for recovery of the amounts due. 

During the pendency of the suits on 13th October 2006, Kotak Mahindra Bank Ltd (KMBL) 

and IBHL entered a Deed of Assignment. Pursuant to that, KMBL and the borrower entities 

entered a compromise on 7th August 2006. The High Court by its judgment on 26th March 2007, 

recorded the said compromise between and directed that the corporate debtor to jointly and 

severally pay the amount of Rs. 29,00,96,918/- due from the borrower entities to KMBL. It was 

claimed by KMBL that the borrower entities failed to make payments as per the said 

compromise and thus, KMBL issued a Demand Notice to the borrower and the corporate debtors 

on 26th September 2007 under Section 13(2) of the Securitization and 3 Reconstruction of 

Financial Assets and Enforcement of Security Interest Act, 2002. A Notice dated 10th January 

2008 was also issued by KMBL under Section 13(4) of the SARFAESI Act for possession of 

the mortgaged property due to default in payment by the corporate debtor of the amount 

demanded. The KMBL further issued a Winding Up Notice dated 6th May 2008 under sections 

433 and 434 of the Companies Act, 1956 to the Corporate debtor. 

After continuous defaults from the corporate debtor and the borrower entities, KMBL filed 

applications in the Debt Recovery Tribunal for the issuance of a Debt recovery certificate in 

respect of the said compromise under section 31(A) of the Recovery of Debt and Bankruptcy 

Act 1993. DRT allowed the applications vide orders dated 31st March 2017 and 30th June 2017, 

and separate Recovery Certificates dated 7th June 2017 and 20th October 2017 were issued 

against each of the borrower’s entities and the corporate debtor.  
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On 5th October 2018, KMBL filed an application for initiation of corporate insolvency 

resolution process CIRP against the corporate debtor claiming to be the financial creditor under 

section 7 of Insolvency and Bankruptcy Code 2016 before NCLT. On 29th September 2019, the 

application was admitted by NCLT. Aggrieved by the order the director of the corporate debtor 

(respondent1) filed an appeal in NCLAT on the ground that the application is filed after the 

expiry of the limitation period. NCLAT allowed the appeal and set aside the NCLT’s order of 

admission on the ground that the application is time-barred and issuance of a recovery certificate 

would not commence a fresh limitation period.  An appeal was filed by KMBL in Supreme 

Court against the order of NCLAT. 

LEGAL ISSUES BEFORE THE SUPREME COURT 
Whether a recovery certificate issued under the Recovery of Debt and Bankruptcy Act 1993 by 

the Debt Recovery Tribunal would constitute financial debt against the corporate debtor or not. 

Hence would it be qualified for the initiation of the resolution process under section 7 of the 

IBC 2016. Whether the application filed for the initiation of CIRP falls within the limitation 

period of three years from the date of issuance of recovery certificates. 

CONTENTIONS OF THE APPELLANT AND RESPONDENTS 
The counsel appearing for the appellant contended that the issue had already been decided in 

Dena Bank Vs. C. Shivakumar Reddy & Anr. Where it was held that once a claim is matured 

or fructifies into a decree or order and a recovery certificate is issued against the debtor, it 

creates a fresh right in favor of the creditor to recover the amount. Hence the application under 

section 7 of IBC is filed within 3 years of the date of the recovery certificate and is in a limitation 

period. In the Dena Bank case, it was held by the Hon’ble Supreme court that the date of filing 

an application under sections 7 and 9 under IBC is three years read with Article 137 of the 

Limitation Act.  It was reiterated in the judgment of Jignesh Shah Vs. Union of India (2019) 10 

SCC 750 that the three years would begin from the date of default. The counsel has vehemently 

argued that the respondent has breached the terms of the compromise and should not be allowed 

to oppose the admission of the application of CIRP process. 

The counsel on behalf of respondent no 2 contended that the application is barred by res-judicata 

under section 11 of the code of civil procedure 1908. It was contended that by applying the 

doctrine of the merger the cause of action is diluted on the issuance of the recovery certificate 

and the application of CIRP amounts to second proceedings and would hit be Res-Judicata. The 

counsel also contended that in section 19(22A) of the DRT Act a deeming fiction is created 

which states that the recovery certificate must be regarded as a decree for the purpose of winding 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
1432 International Journal of Law Management & Humanities [Vol. 5 Iss 5; 1429] 
  

© 2022. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

up process under Company Act 2013 only.  

The counsel for respondent also contended that the judgment of Dena Bank Case is decided by 

the court without considering some provisions which were not brought before the court. Section 

19(22) and (22A) of the recovery Act, section 3 clauses (6),(10),(11), and (12), section 5 (7),(8), 

sections 6 and 14(1)(a) of IBC have not been considered in the mentioned judgment. 

The counsel on behalf of the appellant contended that the main objective of IBC is to prevent 

the corporate debtor from the closure of the entity business and recovery of the creditors. 

Therefore, the provision of IBC should be interpreted as advancing the object of IBC. In the 

judgment of Dena Bank, the Court has observed that the recovery certificate issued in favor of 

the financial creditor would give rise to a fresh Cause of action for the purpose of filing CIRP 

under section 7 of IBC. The counsel argued that section 3 clauses (6), (10),(11), and (12), section 

5 (7),(8), section 6 and 14(1)(a) of IBC should be read in the light of the purpose of the Code. 

The definition of a financial creditor includes a person to whom debt has been legally assigned 

and transferred to. Under section 5(8) of IBC financial debt “means a debt along with interest 

if any, which is disbursed against the consideration for the time value of money and includes”.  

In the judgment of Dilworth vs. Commissioner of Stamps, includes is used to enlarge the 

meaning of words and phrases occurring in the statute. and when it is so used these words or 

phrases must be construed as comprehending, not only such things as they signify according to 

their natural import, but also those things which the interpretation clause declares that they shall 

include. 

On the issue of whether the judgment of Dena Bank (two judges bench) is contrary to the 

judgments of Jignesh Shah and Gaurav Hargovindbhai Dave case and is Per Incuriam. The 

appellant on behalf of the appellant said that in the judgment of Jignesh shah the Hon’ble court 

was not considering the issue on claims that fructifies in the decree would cause a fresh period 

of limitation rather the issue in the said case was whether section 238A would give a new lease 

to life if the time for filing winding up application has expired.  And in the case of Gaurav 

Hargovindbhai, the consideration was whether section 7 can be invoked after the expiry of three 

years or not. Therefore, both cases did not consider the issue of the present case. 

JUDGMENT 
1. The judgment of the Dena Bank Case is not Per Incuriam any rules and regulations of 

IBC. The judgment is not contrary to the two judgments of the Jignesh Shah Case and 

Gaurav Hargovindbhai. The issuance of recovery certificate would cause the fresh 

limitation period to begin as it effectively accrue the appellant’s right on the debt.  

https://www.ijlmh.com/
https://www.ijlmh.com/


 
1433 International Journal of Law Management & Humanities [Vol. 5 Iss 5; 1429] 
  

© 2022. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

The Hon’ble court has referring to the judgment of James Varghese said that the doctrine 

of Per Incuriam is “carelessness”. Where the provisions of the statute or rules and 

regulations have not been brought to the notice of the court and are not able to reconcile 

its ratio with the previous judgments of the Co-equal or larger bench. 

2. It was observed that the recovery certificate will qualify the definition of “financial debt” 

within the meaning of section 5(8) and the holder of the recovery certificate would be 

“financial creditor” within the meaning of section 5(7) of IBC. The observation given 

case of Dena bank is correct and not Per-incurium. 

In respect of clauses 22 and 22A of section 19 of the Debt Recovery Act, the word “limited” is 

not used between “shall be deemed to be decree or order of the court” and “for the purpose of 

initiation of the winding up proceedings”. If the word limited is to be added then it would violate 

the provision of DRT. And the meaning of the section would change drastically. Unless the text 

is ambiguous, the court is not permitted to add or subtract the word or make it something which 

is not the intent of the legislature. Legislature 

***** 

https://www.ijlmh.com/
https://www.ijlmh.com/

