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Law of Contempt: Prevention of Scandalisation 

of Court or a Scandal to Curb Free Speech?  
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ABSTRACT 
This research paper focuses on drawing a constructive comparison between contempt of 

court and freedom of speech and expression. The courts being the institution to interpret 

the law, has to interpret that what amounts to its own contempt and also that is the freedom 

of speech and what is its extent and under what circumstances it can be curbed. So, the 

dilemma between the contempt of court law and freedom of speech and expression, and 

under various circumstances courts have opted for different explanations interpreting that 

what should and should not amount to contempt. This research paper explains the extent 

of right to freedom of free speech while comparing it with the contempt law, further, what 

is the history of contempt law and what are the various provisions of the Contempt of 

Courts Act, 1971. 

Also, this research paper contains a detailed study of the “one rupee contempt case”, i.e., 

the contempt case of 2020 related to Adv. Prashant Bhushan. This case was a perfect 

example to showcase the drawbacks and ambiguity in the contempt law in India. In a 

shocking turn of events, when the public has to sadly sit in their homes, diplomatic 

statements came out in this case and at the end, Bhushan had to pay the consequences for 

the offence for which he was held guilty and he had to pay the fine, a wholesome amount 

of Re. 1. 

In present times, it is very important to know the extent of one’s right and when can it be 

curbed and to what extent. Therefore, in India, what is the law of contempt, prevention of 

scandalization of court or a scandal to curb free speech? 

Keywords: Scandalise, Contempt, Offence, Free Speech, Judiciary. 

 

I. INTRODUCTION  
The reason why a concept like contempt of court exists is to prevent unfair criticism of judiciary 

and to prevent damage to reputation of the institution. Contempt of court is seen as a serious 

offence which tends to disturb the harmony of the court and its administration of justice, but at 

the same time each citizen is provided with fundamental rights like free speech. Further, the 

 
1 Author is a student at University School of Law and Legal Studies, GGSIPU, India. 
2 Author is a student at University School of Law and Legal Studies, GGSIPU, India. 
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irony is that the court itself has to determine that what would constitute to offence of contempt 

of court (i.e., what would tend to lower its dignity or authority) and the court also has to protect 

our fundamental rights while it determines the extent of their exercise. 

The term “contempt of court” was defined in a statute for the first time in the Contempt of 

Courts Act, 1971. As per Corpus Juris Secondum, Contempt of court is disobedience to court 

by acting in opposition to the authority, justice, and dignity thereof. It signifies a willful 

disregard or disobedience of courts order. 

II. EXTENT OF “FREEDOM” OF SPEECH UNDER ARTICLE 19 
(A) Right to “Freedom” of Speech and Expression 

The right to freedom of speech and expression is guaranteed under Article 19(1)(a) of the 

Constitution of India to every citizen of India. This freedom includes right to express one’s 

opinion in a free manner by word of mouth, or by writing, printing, picture, electronic media 

or in any other manner addressed to the eyes or ears. It would therefore also, along with 

freedom of press, include expression one’s ideas and opinions by the way of visible 

representations such as by gestures and the like.  

This means that the right to freedom of speech and expression includes freedom of propagation 

of ideas and opinions of an individual along with their circulation and publication.3 It includes 

right to criticise someone on account of one’s views and the right to answer that criticism 

levelled against such views. So, every citizen can acquire or impart ideas and information about 

matters of common interest. 

(B) Reasonable Restriction on Free Speech 

The abovementioned fundamental right provided to the citizens is not absolute and clause (2) 

of Article 19 imposes certain reasonable restrictions on this right. One of the restrictions 

imposed on every citizen’s right to freedom of speech and expression is regarding contempt of 

court. 

This restriction can be imposed if the right is transgressed by making a malicious or libellous 

comment which attempts to foster orderly proceedings and challenges integrity of court. But, 

at the same time this does not mean that judges are immune from fair criticism.4 Section 5 of 

the Contempt of Court Act, 1971 states that if a fair criticism of a judicial act which has been 

heard and finally decided is published it will not amount to Contempt. In Brahma Prakash 

 
3 Romesh Thappar v. State of Madras, AIR 1950 SC 124. 
4 In Re: S. Mulgaokar, (1978) 3 SCC 339. 
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Sharma Ors. v. The State of Uttar Pradesh,5 The Supreme Court held that: 

“The attack done on the judge is a wrong done to the public and it tends to create 

apprehension in the minds of people regarding the integrity, ability and fairness of the 

judge.” 

(C) Extent of Free Speech (Article 19) and Contempt of Courts Act 

Freedom of speech guaranteed under Article 19(1)(a) is considered to be one of the most 

valuable right conferred by the Constitution but maintaining the respect for judicial 

independence is also equally important. What if the criticism faced by the court tends to lower 

down the authority of that court? Section 5 of that contempt of court act, 1971 states that fair 

criticism cannot amount to contempt if the comments are made after the case has been heard 

and finally decided. 

Therefore, judiciary is not immune from criticism, but the criticism should be fair and should 

not be made in a manner which seems to degrade people’s confidence in Judiciary.6 Where 

contempt is mischievous, substantial or manifest the freedom of speech cannot prevail.7 As the 

freedom of speech is not absolute and have restrictions to it conferred us by Article 19(2). There 

is a thin line between freedom of speech and contempt of court. It depends upon the intention 

of speaker. Words they use act as a determiner as words are the skin of the language. 

Hence, Article 19(1)(a) guarantees Freedom of Speech and Expression for every citizen of the 

country and provisions under Article 129 and Article 142(2) of the Constitution of India, cannot 

override Article 19(1)(a) and 19(2) of the Constitution of India, the reason being that Article 

19 comes under Part-III of the Constitution (i.e., Fundamental Rights) which comes under the 

basic structure of the Constitution. Therefore, Free Speech is a highly valued right and is 

essential for democracy. In a democracy, there is a right to dissent too which comes under the 

right to freedom of speech. There is the freedom to build an opinion in a democratic country. 

(D) Right of Free Speech against Judiciary 

Criticism of conduct of a Judge (even if it is strongly worded) is not contempt, provided it is 

made in good faith, temperate and fair, but it should not be directed to personal character of a 

Judge or to impartiality of a Judge or Court.8 Also, at the same time, liberty of free expression 

cannot be equated with a permission to make irresponsible and unfounded allegations against 

 
5 Brahma Prakash Sharma Ors. v. State of Uttar Pradesh, AIR 1954 SC 10. 
6 In Re: S. Mulgaokar, (1978) 3 SCC 339 
7 Samuel Roth v. United States of America L. Ed. 2d 1489 
8 C. Ravichandran Iyer v. Justice A.M. Bhattacharjee, (1995) 5 SCC 457. 
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the judiciary.9 Healthy criticism is permissible which is constructive, honest and most 

importantly in respectful language. Therefore, criticism cannot be hostile undermining or 

tending to undermine public confidence in administration of justice. In order to ascertain public 

interest and good faith, all the surrounding circumstances of the person responsible for the 

comments have to be seen by the Court, including the person’s knowledge in field regarding 

the comments and the purpose which he intended to achieve. 

If a citizen therefore, while exercising their right of speech guaranteed under Article 19(1), tries 

to sabotage the dignity of court and detriment people’s confidence in judiciary, then the 

Supreme Court and High Courts are free to use powers conferred under Article 215 or Article 

129, as the case may be. It is immaterial that the act was done in good faith or without mens 

rea, what is relevant is that the offending act became or has a tendency to become a hindrance 

in effective working of the court and interfere with the course of justice. Those are neither 

relevant nor a defence for contempt of court.10 Law punishes all acts which not only interfered 

with the court of justice but also those acts which have a tendency to be detrimental to 

administration of justice.11 

(E) Defamation of a Judge and Contempt of Court 

Will defamatory criticism of a judge in purely administrative matter amount to contempt of 

court? The High Court of Orissa in Baradakanta v. Registrar, High Court of Orissa,12 has held 

that it does amount to contempt and therefore the appellant was convicted for the offence of 

contempt of court. Constructive criticism is always welcomed by the court but should be made 

in good faith and for the interest of general public. If a judgement or decree in a matter passed 

by a judge is criticised with ill intentions and is not in interest of public interest but is just for 

degrading the reputation of that judge it may amount to contempt. 

The offence of contempt of court is something more than just defamation and has a different 

character. Offence of contempt of court is not only a wrong done against judge but also a wrong 

done against the public at large by weakening the authority of court.13 Defamation amounts to 

contempt of court when the act of defaming the judge interferes with due course of justice. 

Although, contempt may also include defamation. Both these offences share a similarity that 

truth can be pleaded as a defence in contempt proceedings as well as defamation,14 but the 

 
9 Radha Mohan Lal v. Rajasthan High Court, AIR 2003 SC 1467. 
10 D.C Saxena v. Hon’ble Chief Justice of India, (1996) 5 SCC 216. 
11 E. M. Sankaran Namboodiripad vs T. Narayanan Nambiar, AIR 1970 SC 2015. 
12 Baradakanta v. Registrar, High Court of Orissa, AIR 1974 SC 710. 
13 Bathina Ramakrishna Reddy v. State of Madras, AIR 1952 SC 149. 
14 Dr. Subramaniam Swamy v. Rama Krishna Hedge, (2000) 10 SCC 331. 
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speaker won’t be protected by the constitutional right if the speech is untrue and so reckless as 

to its truth. 

(F) Inappropriate Gestures and Misconduct in Court 

It is repeatedly reiterated that in contempt proceedings, the motive or mens rea of an act is 

irrelevant.15 According to Section 2(c)(i) Any act which scandalise or lower the authority of 

any court is treated as an offence of criminal contempt. Causing misconduct in the court room 

by using foul language, doing inappropriate gestures and shouting may amount to criminal 

contempt. This misconduct should be stopped as it can infect the members of bar all over the 

nation. So, provisions were made to curb these practices. Not even a judge, irrespective of his 

post, is exempted from this offence. India has hierarchy of courts one above the other, each 

court is entrusted with the disciplinary control over the one below it. 

The Allahabad High Court in L.D Jaikwal v. State of U.P.,16 held that Using of abusive language 

by the advocate in pleadings had vilification of judge and amounted to contempt under Section 

2(c)(i). In K.A Mohammed Ali v. C.N. Prasanaan,17 while conducting the trail of the accused 

the accused used derogatory language against the judge and raised his voice unusually high. He 

was convicted for the offence of contempt of court. Advocates are punished for this misconduct 

so that any similar act doesn’t happen again. As these acts are likely to cause embarrassment in 

the minds of judge himself in discharge of his judicial duties. 

III. HISTORY OF CONTEMPT LAW 
(A) Sanyal Committee Report18 

In India, the system of contempt law is of English origin. The indigenous legal system of courts 

in India, based as they were on concept of law of sovereign above his courts. Kautilya laid 

down that, it was an offence to scandalise or defame the King or the King’s Council or the 

other courts or assemblies. In 1908-09, under the government of Lord Minto, it was consulted 

to the governments of all the provinces as to a legislation must be undertaken to enable High 

Courts (other than Chartered High Courts) to protect themselves in respect of contempt of court 

and enable the High Courts to provide a reasonable amount of protection to all the subordinate 

courts in respect of contempt of court and improper commenting on pending cases. 

 
15 D.C Saxena v. Hon’ble Chief Justice of India, (1996) 5 SCC 216. 
16 L.D. Jaikwal vs State of U.P., AIR 1984 SC 1374. 
17 K.A. Mohammed Ali v. C.N. Prasanaan, 1991 CriLJ 2194. 
18 Report of the Committee on Contempt of Courts, Government of India, https://dspace.gipe.ac.in/xmlui/bitstrea 

m/handle/10973/33748/GIPE-096171.pdf?sequence=2&isAllowed=y. 
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(B) The Contempt of Courts Act of 1926 

Looking in retrospect, the 1926 Act may well be regarded as a step in the right direction. The 

greatest service of the Act was that it imposed specific limits as to the punishment which may 

be awarded in contempt eases. The intention, no doubt, was to make these limits applicable 

irrespective of whether the contempt was that of the High Court itself or of a court subordinate 

to it. But in view of the interpretation placed upon the Act that the power of punishment 

provided in section 3 related only to contempt of subordinate courts, the Act was amended in 

1937 to make it clear that the limits applied in all cases. 

Incidentally, one of the defects of the Contempt of Courts Act, 1926, was removed in 1950 by 

the passing of the Judicial Commissioners’ Courts (Declaration as High Courts) Act, 1950. The 

Constitution did not make any provision with regard to contempt power of courts of judicial 

commissioners. By reason of this Act, read with article 241(2) of the Constitution, the 

provisions of Chapter V of Part VI of the Constitution became applicable, subject to certain 

exceptions and modifications (not relevant for the present purpose) in relation to courts of 

judicial commissioners. Thus, the courts of judicial commissioners became courts of record 

with the same power as the High Courts in relation to contempt matters. 

(C) The Contempt of Courts Act of 1952 

This Act gives power to the High Court to punish contempt of the subordinate court. This Act 

has repealed the existing law from the Contempt of Court Act, 1926 that was prevailing in the 

state of Rajasthan and the state of Saurashtra. Although this Act was extended to the whole of 

Bangladesh. It can be surprising knowing that although these Acts have been introduced earlier 

then also these Acts do not give the definition of the term ‘contempt’ and also there was still a 

lot of ambiguity present around the law of contempt. This law has to be dealt with in light of 

two fundamental rights given by our Indian Constitution and these rights are (i) freedom of 

speech and expression and (ii) right to personal liberty. 

IV. CONTEMPT OF COURTS ACT, 1971 
(A) What is Contempt of Court? (Section 2) 

In the exercise of right to freedom of speech and expression of a person, nobody can be allowed 

to interfere with the due course of justice or to lower the Court’s prestige or authority. The term 

“contempt of court” has not been defined anywhere in the Constitution, but Section 2(a) of the 

Contempt of Courts Act, 1971 states that: 

““contempt of court” means civil contempt or criminal contempt” 

https://www.ijlmh.com/
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Therefore, civil contempt and criminal contempt are the two types of contempt of court. Wilful 

disobedience or breach of an undertaking of any order of court amounts to civil contempt. 

Whereas, either scandalising the authority of court or prejudice due course of criminal 

proceeding or interfering with administration of justice amounts to criminal contempt. 

(B) Innocent Publication (Section 3) 

If during the publication, person had no reasonable grounds for believing that the proceeding is 

pending, that person shall not be made liable for the offence of contempt of court. Publications 

should be made after the case is being heard and finally decided. 

(C) What does not amount to contempt? (Section 5-7) 

• Publication of report of any judicial proceedings which is fair and accurate. 

• Fair and healthy criticism of court. 

• Publication of information relating to proceedings in chamber except when the information 

is related Secret process, discovery or invention. 

(D) Territorial Jurisdiction of High Courts (Section 10) 

It is immaterial whether the offence is committed within the territorial jurisdiction of the High 

Court inquiring that matter. Every High Court have the same power, jurisdiction and authority 

when it comes to offence of contempt of court. 

(F) Punishment (Section 12) 

If a court is satisfied that the act is of such a nature that interferes or tends to interfere with due 

course of justice it may inflict a punishment which may extend to a simple imprisonment of 6 

months, or with fine which may extend to ₹2000, or with both. An apology may either 

discharge the offender or it can play as a mitigating factor in quantum of sentence. 

(G) Procedure and Proceeding (Section 14-15) 

Whenever a person is alleged of contempt in face of Supreme Court or any High Court, the 

court after informing him of his writing of contempt, gives that person an opportunity to defend 

himself and takes evidence offered by him and after that, orders for punishment of discharge 

of that person accordingly. 

In other cases, when a person is alleged of criminal contempt, the court can take action on its 

own or on a motion made by Attorney General of India or Solicitor General of India (regarding 

the Supreme Court), or Advocate General of a State (regarding High Courts) or any person 

with their consent. 

https://www.ijlmh.com/
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(H) Contempt by a Judge (Section 16) 

A magistrate, judge or any other person acting judicially can be held liable for contempt of his 

own court or of any other court. It shall not apply to any remark or observation made by a judge 

in an appeal pending before of judge of subordinate court. 

• An appeal for criminal contempt under section 15 of the act shall he heard by a bench not 

less than 2 judges. 

• If 1 year has passed from the date when the indecent happened, no court shall be liable to 

initiate any proceedings. 

• Contempt committed in Navya panchayat or any other village court will not be tried by this 

act. 

V. LANDMARK JUDGEMENTS 
(A) A.K. Gopalan and Ors.  Vs.  Noordeen19 

Facts: On 11th Sept 1967, a serious incident took place where one person lost his life in Kuttoor. 

An article was published in newspaper named “Deshabhimani” which stated that the murder 

was planned by a congress leader and an unlicensed gun and other weapons were seized from 

the possession of that leader. He with the editor and printer were produced before the court. 

Judgement: The Supreme Court held that publications which have tendency to prejudice with 

the due course of justice but at that time of the said publication no proceedings in the court was 

imminent. So, Conviction by the High court was held to be unjustified. 

(B) C.K. Daphtary and Ors. Vs. O.P. Gupta and Ors.20 

Facts: The respondent printed a pamphlet after an order was passed by hon’ble justice shah. 

The pamphlet contained malicious criticism about the judge which were made to lower his 

reputation in eyes of people, the pamphlet was sold to people in and outside the court. 

Judgement: The Supreme Court held that the publication which tends to lower the integrity of 

court in eyes of general public is said to be contempt to court. The respondent was sentenced to 

simple imprisonment of 2 months. 

(C) In Re: Harijai Singh and Ors.21 

Facts: An article was published in the newspaper “The Sunday Tribe” that the petroleum 

minister allocated the petrol pump to relatives of chief justice of India which were entitled to 

 
19 A.K. Gopalan and Ors. v. Noordeen, AIR 1970 SC 1694. 
20 C.K. Daphtary and Ors. v. O.P. Gupta and Ors., AIR 1971 SC 1132. 
21 In Re: Harijai Singh and Ors., AIR 1997 SC 73. 
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be allotted to the widows of Army officials and the weaker section of the society. The news 

was published without confirming that whether it is true or false as the source was a journalist 

who was working for 30 years and had zero complaints of providing fake news. 

Judgement: The Supreme Court held that being an experienced and senior journalist he should 

have verified the correctness of the news and when it comes to the apex court extra care should 

be taken as fake news not only embarrassed the court but also conveys a wrong message to the 

public. The Court accepted the apology and directed them to print the truth with apology on the 

front page of that newspaper within 2 weeks. 

(D) D.C. Saxena Vs. Hon'ble the Chief Justice of India22 

Facts: A writ petition was filed by the petitioner which stated that the Chief Justice of India 

A.M. Ahmadi is unfit to hold his office and should be stripped down as the citizen of India as 

he was indulged in Corrupt practices, assigns judicial work to his brother, and allows his son 

who id practising in the Supreme Court to stay with him in the judicial residence. After the writ 

petition was dismissed, he filed another writ petition which was also dismissed and was said to 

be scandalous. 

Judgement: It was held by the Supreme Court of India that the attack on the judges which give 

rise to the sense of disrespect and tends to lower down people’s trust in the administration of 

justice. Such Criticism is said to constitute contempt of court. The petitioner was punished with 

simple imprisonment of 3 months and fine of ₹2000. 

(E) In Re: Arundhati Roy23 

Facts: After the judgement was passed by the Supreme Court to increase the height of Sardar 

Sarovar Dam, an organisation named Narmada Bachao Nadolan protested outside the supreme 

court, an FIR was filled against the respondents and Supreme Court asked why contempt 

proceeding should not be initiated against them. One of the respondent Arundhati Roy in her 

affidavit wrote that the intolerance of the court against criticism will mark the beginning of the 

end of democracy and many such malicious statements. 

Judgement: The Supreme Court held that Article 19(1)(a) gives Freedom of speech to it 

citizens. Whereas, Article 129 declare Supreme Court as a court of record and it has all the 

powers to punish for its contempt. The affidavit given by Arundhati roy lowered the dignity of 

court and she shall be punished for contempt of court. She was punished with simple 

imprisonment of 1 day and fine of ₹2000. 

 
22 D.C. Saxena v. Hon’ble Chief Justice of India, AIR 1996 SCC 2481. 
23 In Re: Arundhati Roy, AIR 2002 SC 1375. 
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VI. THE ONE RUPEE CONTEMPT CASE 
(A) Facts of the Case 

The Tweets 

It all started when Adv. Prashant Bhushan, on 27th June 2020 posted a tweet on twitter, 

expressing his opinion that democracy in India has been destroyed even without a formal 

emergency, and also stated that in this destruction, historians will mark the role of Supreme 

Court of India and the last four Chief Justices of India.24 

Further, on 29th June 2020, from his twitter account, he tweeted about the present Chief Justice 

of India, CJI S.A. Bobde, riding a 50 Lakh motorcycle, which belonged to a BJP Leader, at Raj 

Bhavan, Nagpur; Furthermore, he also mentioned that the CJI was not wearing any mask or 

helmet, while the Supreme Court of India was in lockdown mode denying citizens their 

Fundamental right to access justice.25 

(B) Proceedings against the Alleged Contemnors 

1. Order Initiating Suo Moto Contempt 

A three-judge bench (comprising of Justice Arun Mishra, Justice B.R. Gavai and Justice 

Krishna Murari) of the Apex Court, while hearing the Suo Moto Contempt Petition, through 

its order dated 22nd July 2020,26 took suo moto cognizance of the tweets and also, suo moto 

registered the proceedings. The Court also issued notice to the Attorney General for India and 

to Mr. Prashant Bhushan. 

2. Affidavit in Reply 

On 02nd August 2020, in his affidavit in reply (filed by Adv. Kamini Jaiswal),27 Adv. Prashant 

Bhushan (the “Alleged Contemnor”) contended that each of the elements of his tweet dated 

27th June 2020 were out of his bonafide intention and in public interest, and as far as his tweet 

dated 29th June 2020 is concerned, he contended that it was just to highlight the non-physical 

functioning of the  Supreme Court for the last more than three months (from the date of the 

tweet), as a result of which fundamental rights of citizens, such as those in detention, those 

destitute and poor, and others facing serious and urgent grievances were not being addressed 

 
24 Twitter, https://twitter.com/pbhushan1/status/1276710603214610432?lang=en (last visited April 28, 2021). 
25 Twitter, https://twitter.com/pbhushan1/status/1277483749739917318?lang=en (last visited April 28, 2021). 
26 Order dt. 22.07.2020, In Re: Prashant Bhushan & Anr., SCM (Crl.) No. 1 of 2020, available at: 

https://main.sci.gov.in/supremecourt/2020/14323/14323_2020_33_16_23062_Order_22-Jul-2020.pdf. 
27 Affidavit in Reply on Behalf of Respondent No. 1, In Re: Prashant Bhushan & Anr., SCM (Crl.) No. 1 of 2020, 

https://scobserver-production.s3.amazonaws.com/uploads/case_document/document_upload/1303/Reply_Affida 

vit_in_Suo_Motu_Contempt_Petition-compressed__1_.pdf. 
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or taken up for redressal; further, the mention of  CJI not wearing mask was meant to highlight 

the incongruity of the situation where the CJI keeps the court virtually in lockdown due to 

COVID fears, and is on the other hand seen in a public place with several people around him 

without a mask. 

3. Application u/s 17(5) of the Contempt of Courts Act, 1971 

On 06th August 2020, an application was filed by Adv. Prashant Bhushan,28 through Adv. 

Kamini Jaiswal, before the Apex Court, where he contended that the notice which was issued 

to him vide order dt. 22nd July 2020 did not include a copy of contempt petition on the basis of 

which the notice was issued. Therefore, the applicant contended that this was in violation of 

rule 6(2) of Rules to Regulate Proceedings for Contempt of the Supreme Court, 1975, which 

states that: 

“When action is instituted on a petition, a copy of the petition along with the annexures 

and affidavits shall be served upon the person charged.” 

Furthermore, the applicant also contended that separate proceedings be initiated against him 

for his second tweet dated 29th June 2020 as per Para 39 of In Re: Vijay Kurle and Ors.29 

(C) Judgement on Merits 

1. Arguments presented on behalf of the Alleged Contemnor 

On 14th August 2020, the Supreme Court passed a judgement,30 regarding the case of criminal 

contempt. Adv. Prashant Bhushan and his counsels submitted that the CJI is not Supreme Court 

and a tweet regarding CJI cannot lower the authority of the Supreme Court. It was submitted, 

that the Court cannot be equated with a Chief Justice, or even a succession of four CJIs, and 

also, the tweets regarded CJIs in their individual capacity and amounts only to fair criticism 

and therefore, in no way obstructs the way of justice. (Para 10) 

On the other hand, it was also submitted that the source of power of the Apex Court for 

proceeding for an action of contempt is under Article 129 of the Constitution of India, and not 

from section 15 of the Contempt of Courts Act, 1971. It was also submitted that a publication 

which attacks on individual judges or the court as a whole, casting unwarranted and defamatory 

aspersions upon the character or ability of the judges, would come within the term of 

scandalizing the Court, which comes within the definition of “criminal contempt” defined 

 
28 Application dated 06.08.2020, I.A. No. __ of 2020, In Re: Prashant Bhushan & Anr., SCM (Crl.) No. 1 of 2020, 

https://scobserver-production.s3.amazonaws.com/uploads/case_document/document_upload/1338/Application_ 

in_Suo_Motu_Contempt_06.02020_13497___1_.pdf. 
29 In Re: Vijay Kurle and Ors., (2019) 9 SCC 521. 
30 In Re: Prashant Bhushan & Anr., AIR 2020 SC 4074. 
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under section 2(c) of the Contempt of Courts Act, 1971. (Para 9) 

Adv. Dushyant Dave (Ld. Counsel on behalf of the alleged contemnor) pointed out that that 

when proceedings in contempt are taken for vilification of a judge, the question that the Court 

will ask itself is, whether the vilification is of the judge as a Judge, or it is the vilification of 

the judge as an individual. (Para 33) 

2. Discharge of Notice issued to Twitter Inc. 

The Supreme Court observed that Alleged Contemnor No. 2 (Respondent No. 2), i.e., Twitter 

Inc., is merely an ‘intermediary’ under IT Act, 2000, thus, is not the author or originator of the 

tweets posted on its platform and had no editorial control on the tweets and merely acted as a 

display board. (Para 6) 

Further, Twitter Inc., under section 79 of the IT Act, 2000, has been provided safe harbour as 

an intermediary for any objectional posts on its platform posted by its users. Furthermore, 

Twitter Inc. after the Order dt. 22nd July 2020 of the Apex Court, taking cognizance of the 

impugned tweets, blocked the access to the said tweets and disabled them. Therefore, Twitter 

Inc. was discharged from the proceedings. (Para 6) 

3. The Judgement - Bhushan held guilty 

The Hon’ble bench of the Apex Court observed that, if an attack is made to shake the 

confidence of the public at large on the institution of judiciary including the Supreme Court, 

the protector of fundamental rights of the citizens, then such an attack is to be dealt with firmly. 

It was further held that the attacks by the alleged contemnor, were malicious and were not only 

against one or two judges but against the entire Supreme Court and its functioning of last six 

years. Such an attack which tends to create disaffection and disrespect for the authority of the 

Apex Court cannot be ignored. Further, it was held that the tweets were based on “distorted 

facts” and therefore, were neither bonafide nor were in public interest. 

Hence, the Alleged Contemnor No. 1, i.e., Adv. Prashant Bhushan was held guilty of the 

offence of criminal contempt of the Supreme Court. (Para 77) 

(D) Review and Deferment of Hearing on Sentence 

On 19th August 2020, an application was filed by Adv. Prashant Bhushan,31 before the Apex 

Court to review its order (i.e., first appeal) dated 14th August 2020, holding him guilty of 

criminal contempt, and praying to the Supreme Court to defer the hearing on sentence (which 

 
31 Application dated 19.08.2020, I.A. No. __ of 2020, In Re: Prashant Bhushan & Anr., SCM (Crl.) No. 1 of 2020, 

https://scobserver-production.s3.amazonaws.com/uploads/case_document/document_upload/1347/Prashant_Bh 

ushan_Application.pdf. 
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was fixed on 20th August 2020). Adv. Prashant Bhushan (the “Applicant”), submitted before 

the Court that human judgement is not infallible, and undertook to file the review within 30 

days of the judgement. 

(E) Court Order Seeking Bhushan’s Apology 

On 20th August 2020, an Order was passed by the Apex Court,32 where the Court dismissed the 

application demanding review of its judgement and gave Adv. Prashant Bhushan time till 24th 

August 2020 to submit an unconditional apology and the case was posted to hearing on 25th 

August 2020. 

(F) Supplementary Statement by the Contemnor 

On 24th August 2020, Adv. Prashant Bhushan filed a Supplementary Statement,33 where he 

stated that being an officer of the Court, it is his duty to speak up when there is a deviation 

from sterling record of the Court as the protector of Fundamental Rights of citizen of this 

country and the institution which ensures rule of law the Constitution. He also stated that he 

expressed his views in good faith, not to malign the Supreme Court or any particular chief 

justice, but to offer constructive criticism so that the court can arrest any drift away from its 

long-standing role as a guardian of the Constitution and custodian of peoples’ rights. 

He further stated that if he retracts a statement before this court that he otherwise believes to 

be true or offer an insincere apology,that in his eyes would amount to the contempt of his 

conscience and of an institution that he holds in highest esteem. 

(G) Judgement on Sentencing 

On 31st August 2020, the Supreme Court finally passed the judgement on sentencing,34 

disposing the matter and held: 

• The affidavit in reply, seeks defence of bonafide intention and public interest, but 

the Court found that the tweets cannot be said to be either bona fide or in the public 

interest. Also, the second tweet (dated 29th June 2020) is capable of creating an 

impression that in last six years, the Supreme Court has played a vital role in the 

destruction of the democracy in the country. Therefore, both the tweets coupled 

 
32 Order dt. 22.07.2020, In Re: Prashant Bhushan & Anr., SCM (Crl.) No. 1 of 2020, https://scobserver-

production.s3.amazonaws.com/uploads/case_document/document_upload/1349/Order.pdf. 
33 Supplementary Statement filed by Respondent No. 1, In Re: Prashant Bhushan & Anr., SCM (Crl.) No. 1 of 

2020, https://scobserver-production.s3.amazonaws.com/uploads/case_document/document_upload/1351/Supple 

mentary_Statement_by_Prashant_Bhushan_24.08.2020__1___1_.pdf 
34 In Re: Prashant Bhushan and Ors., AIR 2020 SC 4114. 
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with the affidavit in reply are capable of shaking the confidence of public in the 

institution of Supreme Court as whole. (Para 50) 

• A person who is part of the system of administration justice, is not expected to make 

such because such a person owes a duty and cannot make such wild allegations to 

malign the institution. (Para 51) 

• The contemnor, directly or indirectly, could end all this when he was given an 

opportunity to do so by tendering an apology which would save the grace of the 

institution and the individual, but instead, the contemnor has shown no regret in 

spite of persuasion by the court and the advice of the Ld. Attorney General. (Para 

90) 

• Faith of the citizens of the country is the foundation of rule of law in the institution 

of justice which is an essential factor in the democratic set up. Therefore, the 

offence committed by the contemnor, is an attempt to denigrate the reputation of 

the institution and is a serious offence. (Para 91) 

• The contemnor also submitted a statement before the Court on 24th August 2020, to 

which he gave wide publicity prior to the same being tendered by the court. Also, 

the contemnor gave various interviews regarding the sub judice matter further 

attempting to bring down the reputation of the Court. (Para 92) 

• The contemnor be punished with a fine of Re. 1/-, deposited with the Registry by 

the date specified (i.e., 15th September 2020). If the contemnor fails to pay the fine 

within the specified time, then he be punished with simple imprisonment of 3 

months and further be debarred from practising in this Court for a period of 3 years. 

(Para 93). 

VII. ANALYSIS OF THE CASE 
(A) Issue discussed in the Case 

In this case, the main issue, which was discussed, was that whether the contemnors had 

committed the offence of contempt of court, i.e., scandalising the court or lowering its authority 

as defined under section 2(c)(i) of the Contempt of Courts Act, 1971. 

(B) Defence of truth 

Section 13(a) of the Contempt of Courts Act, 1971, requires that the Court must be satisfied 

that the contempt is of such a nature that it substantially interferes, or tends substantially to 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
2972 International Journal of Law Management & Humanities [Vol. 4 Iss 3; 2958] 

© 2021. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

interfere with the due course of justice. The terms “is satisfied” and “substantially” are not 

mere incantations but these terms place a responsibility on the Court to examine the extent of 

interference and be fully satisfied. 

In the case of Adv. Prashant Bhushan’s Contempt Case, no such inquiry was done and the court 

itself assumed that his tweets were interfering with justice. 

(C) Truth of the tweets 

The defence of truth is an absolute defence in public interest and therefore, the truth value of 

the tweets must be assessed. 

1. First Tweet: The following statements in the tweet are undeniably true: - 

(i) The CJI was sitting on 50 lakh motorcycle which was owned by a BJP member 

(ii) He was not wearing any mask 

(iii) Other people surrounding him were also not wearing any mask 

(iv) This happened when the Court was not functioning normally due to COVID 

(v) The convicting judgement states that from March 2020 to August 2020, the 

Court heard 12478 matters and 686 petitions. Therefore, way fewer benches 

were sitting during that time and very few cases were listed before each bench 

as compared to normal times. 

Further, under the Court’s order dated 22nd July 2020, in In Re: Financial aid for members of 

bar affected by pandemic,35 the Court itself admitted that with the Courts being closed, lawyers 

have been deprived of earning their livelihood. Therefore, the first tweet was true and was in 

public interest. 

2. Second tweet: The second tweet was in three parts: - 

(i) The Court did not discuss on the opinion that democracy has been destroyed in 

the past six years 

(ii) The opinion, that history will not look kindly on the role of the Court in 

protecting democracy in the last six years, has been shared by many including 

the four senior judges of the Supreme Court who dissented in public in January 

2018 against the CJI in a famous press conference 

(iii) The opinion about the role of last four CJIs is clearly justified on the basis of 

facts, in Adv. Prashant Bhushan’s Reply Affidavit,36 which is as follows: 

 
35 In Re: Financial aid for members of bar affected by pandemic, Suo Moto Writ Petition No. 8 of 2020. 
36 Affidavit in Reply on Behalf of Respondent No. 1, In Re: Prashant Bhushan & Anr., SCM (Crl.) No. 1 of 2020, 

https://scobserverproduction.s3.amazonaws.com/uploads/case_document/document_upload/1303/Reply_Affida
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i. Role of Supreme Court and last four CJIs – Para 55 to 62 

ii. On Chief Justice Khehar – Para 62 to 75 

iii. On Chief Justice Mishra – Para 75 to 85 

iv. Supreme Court Judges Press Conference – Para 85 to 99 

v. On Chief Justice Gogoi – Para 99 to 117 

vi. On Chief Justice Bobde – Para 117 to 134 

The Reply Affidavit clearly states the reasons behind such opinion of Adv. Prashant Bhushan. 

Further, Section 13(b) states that defence of truth can be raised “in any proceedings”. 

(D) Free Speech 

The term “in so far as such law imposes reasonable restrictions on the exercise of the right 

conferred by the said sub clause” under Article 19(2) of the Constitution, means that contempt 

arising from speech can be restricted by the way of reasonable restrictions under Article 19(2) 

framed by law, for contempt, which is the Contempt of Courts Act, 1971. This means that 

Supreme Court, in order to punish for its contempt under Article 129, cannot override Article 

19(1)(a). 

(E) Conclusion of the Analysis 

The conclusion from the Analysis of the case is following that the Comments of Adv. Prashant 

Bhushan that he expressed through his tweets were made in good faith, based on true facts. The 

contempt power of the Courts should be used to prevent scandalisation of the Court and to 

prevent lowering of its authority and should not be used to protect self-esteem of an individual 

judge. 

VIII. CONCLUSION 
The term “Scandalise” used in Section 2(c)(i) of the Contempt of Courts Act, 1971 is not 

defined anywhere which leaves the contempt powers of Supreme Court and High Courts 

unlimited. This leaves a large probability of misuse of these powers by the Courts and therefore 

it makes the contempt powers of the respective Courts arbitrary. Further, under the common 

law of England and Wales, the offence of scandalising the court was abolished under section 

33(1) of the Crime and Courts Act 2013,37 in 2013 on recommendation of the Law 

Commission. The Law Commission abolished the offence as it was an infringement of 

Freedom of expression. Therefore, it is high time to regulate the laws and remove the 

 
vit_in_Suo_Motu_Contempt_Petition-compressed__1_.pdf. 
37 Crime and Courts Act 2013, C. 27 (Eng.), https://www.legislation.gov.uk/ukpga/2013/22/section/33/enacted. 
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arbitrariness from them, instead of punishing individuals for fair and true criticism of judges 

or the judiciary. 

***** 
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