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Legal Mechanism on Gender Neutral Rape
Laws: A Global Perspectives

RADHA SHARAN!

ABSTRACT
“Trans people are extraordinary, strong, intelligent, persistent and resilient. We must be.

And we will not stand for the picking and choosing of rights when it comes to sexual assault.

’

We still have hope on justice.” — A Trans-Person’s interview with the Washington Post.
It is an era for human rights and the dignity of a person irrespective of sex. Sexual crimes
are seriously addressed without any delay. The legal definition of rape has evolved to
protect all genders from sexual assault. Human rights protection from sexual assault and
rape. How are legal institutions dealing with rape and sexual assault of LGBTQIA+
members? Does the current rape law cover these sexual minorities? Are the laws protecting
male members from rape? Whereas no state tolerates rape crimes, and special provisions
in rape laws ensure justice for victims, what legal remedy is available to non-female rape
victims? An ideal State protects all its citizens from all forms of sexual assaults.

There are notable initiatives to address rape victims in the European Union, UK, USA, and
Canada but at the same time, there are no gender-neutral rape laws in South Asia to protect
rape victims. Malta's landmark Gender Identity, Gender Expression, and Sex
Characteristics Act provides perhaps the world's most comprehensive protections for trans
and intersex people. Frontline research is underway to encourage States to pass gender-
neutral rape laws that protect both men and women. The study examines gender-neutral
rape laws using data from target groups and key informants. A feminist critique of gender-
neutral rape laws. This paper will highlight the importance of gender-neutral laws by listing
notable global legal instruments.

Keywords: Gender neutrality, LGBTQ+, Rape, Sexual Assault and Consent.

. INTRODUCTION

Constitution around the world provides each and every person equality before the law without
them being discriminated on the bases of caste, race, religion, sex, sexual-orientation, gender-
identity etc. Even when equality is granted to each person by the grund norm of each country
an only handful of countries around the world grant equal protection to all its citizen against

sexual assault/rape.

1 Author is a Manager at Manzil Mystics (NGO), India.
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Rape has been defined to be one of the most occurring crime in every corner of the world but
astonishingly so it is also the under-reported crime. In multiple countries rape has been defined
as a crime that is committed only by a male only against a woman, whereas some countries have
made the sexual offence a gender-neutral offence and use a person in place of male, female
while providing LGBTQIA+ community with the similar protection to against the crime of

sexual assault.

One can notice that even if the definition of rape has not been amended by many countries, they
all have broadened the definition and include not only forced non-consensual penile-vaginal
intercourse but also include oral, anal and insertion of foreign objects inside the body of the
victim. The purpose of the same can be said to provide protection to women from all types of

sexual offences.

Rape has been treated as abuse against women for decades now, and the same view is retained
in many countries today. One of the most under-reported offences is rape or sexual harassment
against men, as it goes against all that a male is intended to portray. In India, a man is described
as someone who is in charge, all-powerful, and a person to whom no one can do any wrong,
while women are someone who is delicate and always in need of security. It is hard for one to
believe that a man can also be raped for the same reason even if a male is raped, he tries to hide
or deny it in the fear of not being believed or being tagged as a homosexual if he was raped by
a male and un-masculine if he was raped by a female. The law is not only silent about male
sexual assault but also doesn’t provide any remedy for the rape against an LGBTQIA+
community member. The countries which have enforced gender-neutral rape laws provide
protection to each citizen without them being discriminated on the bases of sex, sexual

orientation or gender identity.

Rape is not only about sexual pleasure or sexual satisfaction in today's era; it is also about
humiliation, imposing dominance, superiority over a human, etc. The belief that sexual

harassment should only be a crime against women is incorrect.
(A) Methodology

The present paper is developed using a mix of empirical and doctrinal research. Empirical
research includes views and observations from the male, trans person and LGBTQIA+
community being the following sex or sexual orientation are not protected under the present
rape laws. The data was collected using quantitative data tools hence the paper is a Quantitative

study.
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(B) Rational

In India only the women are protected while only a man can be prosecuted under the present
rape law. The paper aims to create a conversion on rape laws, while presenting the reader with
facts and figures on how both female and male can be victims and accuser of rape, while at the
same time presenting the legal loop holes in the law which are not providing equal protection

to LGBTQIA+ community against sexual offences.
I1. DEFINITION OF RAPE AROUND THE WORLD

The current definition of rape has been amended after the recommendation of the Justice Verma
Committee (JVC) Report and enforcement of Criminal Law (Amendment) Act, 2013. The Act
was passed by the Lok Sabha on March 19, 2013, and on March 21, 2013, by the Rajya Sabha.
It obtained the President's consent on 2 April 2013 and was declared to be in force on 3 February
2013 (Joshi, 2013). The enforcement of said Act had shattered the expectations of millions of
Indians who had fervently sought genuinely, progressive and gender-neutral sexual offences

legislation.

The JVC was established after the gang-rape which occurred the national capital of Delhi
(Singh, 2013). Which resulted in a mass protest on streets, protesting to give stringent
punishment to the accused and demanding from the Central government to widen the definition

of Rape.

The amended definition of Rape under Section 375 of the Indian Penal Code, rape is defined as
a crime committed only by a male by entering the penis, any object, or any part of the body to
any degree into any female's mouth, vagina, urethra, or anus. Manipulation of any part of a
woman's body to induce penetration into a woman's body or mouth application to any part of
women or to make her do it to someone else against her assent, consent gained by placing her
or anyone she is involved within a fear of death or harm, consent is given to assume that the
man is her spouse, consent is given because of intoxication, with or without consent when the

women are under the age of eighteen (Indian Penal Code, 1860).

The definition was amended with not giving any consideration to one of the major
recommendations by the JVC. In the Conclusion and Recommendations Chapter, the committee
had stated that ‘Since the possibility of sexual assault on men, as well as homosexual,
transgender and transsexual rape, is a reality, the provisions have to be cognizant of the same.
(Justice Verma Committee, 2013)’ The Committee clearly recommended making the offence
of rape a gender-neutral protecting each citizen be it a male, female, homosexual or transgender

person. However, the Indian Parliament chose to ignore this recommendation and keep the
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definition where only a male could be preparator and only a female could be the victim of sexual
abuse. It is necessary to note that homosexuality has been recently decriminalized by the
Supreme Court of India. Hence, a gender-neutral rape law is also a demand for not only the
male gender but also of the LGBTQIA+ community.

The UK Sexual Offence Act 2003 amended the definition of rape in the UK. Rape is defined
into three parts. The State reads of all three sections together. According to Section 1 of the Act,
a person commits rape when he penetrates the vagina, anus, or mouth of another without the
victim's permission. To enter the vagina, anus of another person with his body or any external
object is defined in Section 2 of the Act. The penetration must be sexual and without the victim's
permission. In Section 4 of the Act, forcing another person to engage in sexual conduct without

their permission is defined as an offence.

These parts help one realise that rape includes both male and female victims. In all parts, consent
requires voluntary giving by a person who has the right but cannot. Drunken rapes, marital

rapes, unconscious rapes, date rapes, etc are also considered rape under the definition.

Canada introduced amendments to the Criminal Code in 1985, amending the definition by
substituting sexual assault for the term rape and making the term gender-neutral (Tang, 1998).
Sexual assault is described as any sexual interaction with another person without their consent
including touching, intercourse, kissing or any other sexual activity. Prior to the amendment,
the definition of rape was defined as an offence committed by a male when he has sexual
intercourse with a woman without her consent knowing she is not his wife. The amended
definition is gender-neutral as it uses the term person instead of male or female, protecting each
and every person against the crime of sexual assault whether male or female under the Canada

Criminal Code.

California Penal Code section 261 defines the definition of rape as sexual intercourse
accomplished with a person not being the spouse of the perpetrator, with a person incapable of
giving consent, with the consent of person which is obtained by force, violence, menace, fear
of unlawful bodily injury to the person or another, consent obtained by intoxicating substances
or when a person was unconscious and not capable to give consent. Prior to the amendment
section 261.5 of the California Penal Code 1859 the term unlawful sexual intercourse was only
a crime which would be committed by a male against a female below the age of eighteen not
being his wife. The Code now covers both female and male both as the victim and perpetrator

of the offence.

In New Zealand, the Crimes Amendment Act, 2005 defines sexual offences as an act of a person
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who rapes another person or has an illegal sexual relationship with another person without their
permission or thinking the person to be providing consent. It includes marital rape as a sexual

offence.

While the countries mentioned above are some of the countries which have enforced gender-
neutral rape laws protecting not only the female or male but also the LGBTQIA+ community
members there are multiple countries which do not have gender-neutral rape laws below are

some examples of the same.

In China the Criminal Law of the People’s Republic of China, 1979 defines whoever has sexual
intercourse with a woman by the force, violence or any other means. In 2013 a study conducted
by the United Nation stated that 3% per cent of the male in China reported having been raped
by another man during their lifetime (United Nations Population Fund, 2013).

In Pakistan the Pakistan Penal Code, 1860 defines rape as an offence committed only by a man
against a woman against her will, consent, consent obtained by the fear of death or hurt, consent
is given believing the person to be husband and with or without her consent when she is below

the age of sixteen.

In Bangladesh, the Bangladesh Penal Code of 1860 defines rape as an offence committed only
by a man against a woman against her will, consent, consent obtained by the fear of death or
hurt, consent is given believing the person to be husband and with or without her consent when

she is below the age of fourteen.

The laws of different countries deal with the offence of rape different but the most progressive
societies around the world are now moving to gender-neutral sexual assault laws as the
LGBTQIA+ community and males are demanding to be provided protection within the

definition of rape laws.
I1l. WHY THERE IS NEED FOR GENDER-NEUTRAL RAPE LAWS?

For many centuries now rape has been deemed as an offence which can occur only against
women by a male to fulfil his sexual needs or the need of sexual gratification. Rape has always
been treated as tool for the male to use to create fear and control in the mind of the female. So,

the question if a male can be raped or if a female can rape? rarely have been asked by theorists.

Through recent development in the rape theory, it has been stated that in present time and era
rape is not only about sexual release or sexual gratification but also about control, humiliation,

demonstrating power and supremacy over another person (Filipoyic, 2013).

Susan Brownmiller wrote in her research of female rape that ‘while the penis may remain the
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rapist's favourite, the penis, his principal tool of revenge, his victorious show of force, is not, in
reality, his major instrument of vengeance." Often, rods, bottles, poles, and even fingers
substitute the "natural.” Males can conquer women; therefore, they may also invade other men.
Who is to say that forced oral sex or rectal penetration is a lesser violation of the personal,

private space, a lesser harm to the soul, spirit, and sense of self?" (Brownmiller, 1975)

Stephanie Allen in his study of male rape victims explained, ‘Men and women both describe
how their sense of control is compromised by sexual victimisation. For adults, this is a clear
threat to the social and sexual power they exercise, and therefore to their status as men.’(Allen,
2002). Men are perceived to be persons that are able to protect themselves from sexual assaults,
and those that are abused fear that they will not be trusted on their argument that sexual

intercourse with them was coerced (Center for Sex Offender Management, 2007).

Many countries have reported sexual abuse of men for instance USA has reported that one in
seventy-one male get rape at some point of their lives (National Sexual Violence Resource
Center, 2015), United Kingdom reported 9,000 male rapes out of total 78,000 rapes in the year
2011-2012. United Nation in 2013 conducted a study in China where 3% of male reported to
have been raped by another male in their life time(United Nations Population Fund, 2013).

Rape of men is rarely reported and in the case of People v. Yates (1995) the reason for same
was discussed. It was said that "heterosexual male victims may feel that their sexual orientation
is in question, and homosexual male victims may be afraid of revealing their sexual preference."”
As for most other sexual assaults, men rarely report the offense and rarely engage in subsequent
enforcement attempts, because there is a stigma attributed to male same-sex abuse (Kramer,
1994). This does not, though, undermine the prevalence of male rape and the need to be

internationally acknowledged.

In the author’s view the countries which have implemented gender-neutral rape laws believe in
the ideology that each and every individual should get equal protection and that it is possible
for everyone to get sexually abused. Whereas countries which have kept their laws as they were
implemented keeping the old views that only a woman can get raped and only a male can rape,
one of the other reason can also be held that many of these countries still criminalise

homosexuality hence they see no need to protect sexual minorities from sexual violence.
IV. THE CONTOURS OF RAPE AMONG GENDERS

Rape occurs in every corner of the world and still, it is one of the least reported crime. Many
countries have already amended their rape laws into gender-neutral owing to the fact that men

can also be raped. The laws are being changed not only to provide protection to the male citizen
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but also to the LGBTQIA+ community members. The Rape definition needs to be examined

from the point of both the heterosexual community and homosexual communities.
(A) Heterosexual community

The heterosexual community believes only women can be raped because of which their rape
laws protect a woman while not providing similar protection to males. It is hard for one to
believe that a male can be raped by another male or even worse being raped by a female renders
the male totally helpless as no one believes that a female can rape a female let alone a male. In
the heterosexual community, the following rapes can also be said to take place

a. Male on Male Rape

Males are also raped, although it is hard to accept since they are so rare. The main reason is that
society thinks a genuine male cannot be raped, therefore causing fear of being labelled as a gay,
causing the crime to go undetected. (Hillman, Tomlinson, McMillan, French and Harris, 2007).
The United States of America in one of its reports stated the 9% of males has been raped at
some point in their lives (National Sexual Violence Resource Centre, 2015). In South Africa,

research stated that 9.6% of males reported male on male rape (Dunkle & Jewkes, 2013).

In India, the statement of Ram Singh, the convicted rapist of Delhi gang rape brought the issue
of male-on-male rape in prisons to the frontpage. He reported that he was raped by inmates on
multiple instances, not only him but other inmates also reported being sexually assaulted by the
fellow inmates. An Indian Journal of Medical Science article documented cases from Mumbai's
Arthur Road jail in which 72 per cent of interviewed inmates said sex between men was
prevalent. Approximately 11% said they were having sex with other guys. Rape is perpetrated
not only by prisoners but also by prison workers (Kumar, 2013). The statement that women
usually are the victim of rape or sexual abuse can be said to be correct but it is wrong to believe
that while one sex gets all the protection the other sex cannot get protection just because he is a
male and should be able to protect himself. The society insets gender norms into a male’s mind
from childhood: a sense of being tough and strong and not to display weakness or vulnerability
stops them from coming forth about such incidents (Jones, 2020).

b. Female on Male Rape

Female on male rape is one of the most under-researched in comparison to all the other type of
sexual assault and sexual violence (Fisher, 2013). It is hard to believe that a woman can rape a
man but through various reports such as National Intimate Partner and Sexual Violence Survey
reported 28.6% of men who faced sexual assault, 54.8% reported females as the perpetrator

(National Center for Injury Prevention and Control, 2010). The common social thinking that a
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man always wants sex and if they are aroused for the sexual assault that means they had
consented for the assault. According to an article published in the Journal of Clinical Forensic
Medicine that even slight stress or stimulation can cause erections even when the person is not
feeling aroused (LeTrent, 2013). It can be concluded from that a male can be made to forcefully

penetrate another woman and hence is in need of protection.
c. Female on Female Rape

Female are thought of being caring and nurturing, and thinking that they can sexually abuse
some is hard to grasp. It is always assumed that a woman cannot rape another woman; and
neither she can be an accomplice in the offence of sexual abuse or rape. Women's sexual assault
is a form of control and brutality, not sexual tension or release. Many victims of female-on-
female rape feel unheard. They are not supported and are often urged not to tell anybody about
the event. The word consent has little significance in sexual assault perpetrated by a woman
against another woman. Consent provided once may be revoked, but not when considering

female-on-female rape. (Twinley, 2016).
(B) Homosexual community

Sexual minorities are at higher risk of being assaulted at rates comparable to heterosexuals
(NISVS, 2010). After the sexual assault occurs, in many countries the victim is imprisoned by
the State and has no choice but to remain silent and endure the pain alone. The paucity of study
on sexual minorities makes it difficult to estimate the number of crimes committed against the
LGBTQIA+ group. The NISVS reported lesbian, homosexual, and bisexual people were as
likely as heterosexual people to be sexually abused by an intimate partner or a stranger.
Compared to heterosexual women, 31% reported being raped by an intimate partner. Whereas
26% of homosexual men, 37% of bisexual men, and 29% of heterosexual males reported being
raped by a partner. In another study by the Centers for Disease Control and Prevention, 67.4%
of lesbian victims reported female offenders, while 43.8 percent reported male
perpetrators.(NISVS, 2010).

The issue of sexual assault of an LGBTQIA+ community member does not only include sexual
abuse at the hands of an intimate partner or strangers but also from the family in the form of
corrective rape to cure one of their homosexuality (Smith, 2018). Corrective rape, also known
as homophobic rape, is a hate crime in which a person is raped because of their self-declared
sexual orientation or gender identity in order to make them heterosexual or conform to gender
stereotypes (Baghdadi, 2013). Popularisation of the term and LGBTQIA+ community has been

promoting and encouraging people to come forward and report the offence of rape (Denton,
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2017). Some of the counties have rape laws protecting LGBTQIA+ community members but

offences like conversion therapy and corrective rape are often overlooked (Hawthorne, 2005).
V. INDIA AND THE CONCEPT OF GENDER NEUTRALITY

In India the male gender is seen as powerful and dominating, while the female gender is seen
as needing constant care and protection. The Indian Constitution guarantees equal rights to all
citizens, but the nation believes males are immune to sexual assault. Like many other countries,
India prohibits discrimination based on sex. India's Constitution guarantees everyone the right
to life with dignity. Various court rulings have declared rape a crime against a person's dignity,

body, and future.

It would be wrong to state that only women have dignity of life and men does not have the
same. Section 375 of the Indian Penal Code includes not only penile-vaginal sexual abuse but
also includes oral, anal, digital, sexual abuse by insertion of objects other than body parts and
also includes manipulation of the victim’s body. Any of the non-consensual sexual activity
which consist of the above mentioned will come in the definition of Rape and hence punishable

under Section 376 of the Indian Penal Code.

From the current definition it can be ascertained that only penile-vaginal rape is not rape but
forcing someone to have anal, oral or digital sex also constitutes rape. A male can be raped by
other manner such as forced anal rape, through insertion of foreign object in his body or he can
also be forced to penetrate other women or male. It is absurd to consider that only a woman can
be raped under the current definition of rape because the new definition of rape gives protection
to a woman on similar sexual abuse. The definition and protection against sexual abuse only to
women can be held discriminatory under Article 14, Article 15 and Article 21 of the

Constitution of India.

In case of Maneka Gandhi vs. Union of India (1978), the Supreme Court of India (SC) declared
that right to live with dignity comes within the ambit of Article 21 of the Constitution which
can not be taken away by arbitrary action of the State. In the case of Bodhisatwa vs. Subhra
Chakraborty (1996) the SC stated rape to be a crime against the basic human rights of an

individual which are violative of Right to life under Article 21.

In 2012 there was an attempt made to create gender neutrality in the offence of rape by
introducing a bill in the Parliament (Narrain, 2012), but the bill lapsed because of the occurrence
of Delhi gang-rape which become a reason for mass protests throughout India for widening the
definition of rape under section 375 of the Indian Penal Code, 1860 (ET Bureau, 2012). The

Justice Verma Committee was set up the government of India to make a review and make
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suggestion and recommendation on amending the provisions of Indian Penal Code of India. The
committee suggestions to substitute the term rape with sexual assault and to make the said
offence gender-neutral by the use of a person in place of women and men both of the suggestions

were not taken into consideration by the Central government.

With regard to rape cases, the Supreme Court of India ruled in Sudesh Jhaku vs. K.C. Jhaku
(1998) that males should be protected equally with women. A gender-neutral rape law can only
be enacted by Parliament, the Supreme Court ruled in Sakshi Vs. Union of India and others
(1999). Male and female victims of rape should be protected under section 375 of the Indian
Penal Code (IPC), according to the Law Commission Report 172. The Central government
ignored the suggestion and held that only a man can be a preparer and a woman only a victim.
With regard to the proposed gender-neutralization of rape, the Supreme Court expressed
displeasure with the Central government in Vijay Jadhav vs The State of Maharashtra And Ors.
(2019).

In 2018, the High Court of Delhi filed a Public Interest Litigation (PIL) alleging that the statute
was against Article 14 and Article 15 of the Indian Constitution, against which the Central
Government filed an affidavit and directed the HC to leave the definition of rape unchanged
under section 375 of the Indian Penal Code. The Ministry of Home Affairs submitted by the
government against the PIL directed the High Court to leave the definition of rape untouched
giving the reasoning that the section was enacted to provide protection to the women with a

recent increase in sexual offence against the women (Singh, 2019).

The government does not provide any protection to men who are sexually assaulted or harassed
by women or when a woman is harassed by another woman. The recent judgement of the
Calcutta High Court in the case of Dr Malabika Bhattacharjee vs. Internal Complaints
Committee, Vivekananda College and other (2020) the High Court held that same-gender sexual
harassment complaints are to be maintained under the Sexual Harassment of Women at
Workplace Act, 2013. The court stated that the Act pertains to dignity of a person, which relates
to the gender and sexuality of an individual and which does not mean that a person belonging

to same-gender cannot hurt the modesty or dignity of a person.

Homosexuality has been decriminalized by the Supreme Court of India in 2018 by the case of
Navtej Singh Johar vs. Union of India (2016) in the judgement the court stated that queer
community members should be given all the rights which are provided to all citizens of India
and they shall not be discriminated on the bases of sexual orientation. In the case of

National Legal Services Authority v. Union of India (2012), the Supreme Court of India
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recognized transgender as the third gender and directed the government to provide equal
protection to the trans community against any form of violence. The Transgender Act provides
the trans community legal protection against sexual violence, the punishment for same is
mentioned at imprisonment for not less than six months which may be extended to 2 years with
fine whereas in Indian Penal Code the punishment for rape of a woman has been set at
imprisonment for not less than seven years which may not extend ten years, life imprisonment,
imprisonment for life and in some cases capital punishment. The punishment for rape of women
and a trans person has a large gap for a similar offence. Under Section 376 of the Indian Penal
Code, the offence of rape if committed by a police officer or within the premises of police
station has been termed as an aggravated sexual offence for the punishment of rape is higher
the same provision is not applicable in case of sexual against a trans person.

LGBTQIA+ community is another marginalised community within India which is continuous
sexual assault not only by heterosexual members but also by their intimate partners. The
community being decriminalized only in 2018 faces discrimination in all spheres of their life.
In the Landmark Judgement of Navtej Singh Johar vs. the Union of India (2016) the Supreme
Court of India stated that each and every member of LGBTQIA+ community has the right to
privacy and right to live their life with dignity which comes within the ambit of Article 21 of
the Constitution. The Court also held that the community should be given all the rights which

are given to other citizens which helps them in becoming full citizens of India.

Through the above judgment one can ascertain that the LGBTQIA+ community should be
provided protection from all forms of violence but special protection for sexual abuse and
violence. Section 377 provides the community or any individual protection from any un-natural
intercourse but the definition of sexual abuse within the section is not exhaustive in nature and
does not contain as to what will constitute of sexual abuse or rape or non-consensual sexual act.
The act was put in place to penalise consensual sexual intercourse between two partners of
same-sex but since the section does not clarify which activities which be considered sexual
abuse the community can be said to be in dilemma on how to approach the judiciary or law

enforcement agency for remedy against sexual abuse.

The trans community for once can be said to have some type of protection whereas no similar
protection is granted to the other members of LGBTQIA+ community. Via various reports from
different nations, it is seen that individuals belonging to this group are more likely to be abused.
In a study commissioned by the Centre for Disease Control and Prevention and the National
Coalition of Anti-Violence Project, one in ten members of the LGBTQIA+ population are
sexually assaulted and half of transgender and bisexual women were sexually abused at least
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once in their lifetime.

In the case of State. v. Sheodayal (1954) the High Court of Madhya Pradesh stated that a woman
can outrage the modesty of another woman under Section 354 of Indian Penal Code. In the case
of Priya Patel vs. State of Uttar Pradesh (2006), this case maintains its relevance as the most
celebrated case in which the issue of whether a woman should be charged for gang rape has
been discussed. The High Court's reasoning was that while a woman could not commit rape if
a woman initiated the act of rape, she could be tried for gang rape, but the Supreme Court
overruled this.

A survey was conduct by the researcher within the Indian Society as to gather the views of the
community on the gender-neutrality of the current definition of Rape law which states that only

a woman can be victim and only a man can be a perpetrator.

The survey was conducted online with 40 people aged 19 to 35. It was shared among male,
transgender, and LGBTQIA+ community members because the law does not protect them. The
LGBTQIA+ community was chosen because of the recent decriminalisation of the community
and they never had a proper platform to express their views. The respondents were chosen based

on their legal knowledge and general awareness of legal offences.
The results are as follows:

72.5 % of society thinks rape isn't gender-neutral, while 10% thinks it is. The public believes
law should protect both men (80.5%) and the LGBTQIA+ community (92.5%). 82.5% of the
society believes a woman can commit rape, while 92.5 percent believes the word victim should

include males, transgenders, and LGBTQIA+ members.

Male-on-male rape was reported by 60% of respondents, Female-on-Female rape by 47%, and
LGBTQIA+ rape by 62%. However, only 23.07 percent of males reported being sexually
assaulted. Men did not report sexual abuse because of gender norms (20%), guilt for not
stopping the crime (7.5%), and fear of not being believed (12.5%). (Fig.1) .
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Gender Norms

He is ashamed that he could not
stop it

He believes no one would believe
him

All of the Above 30 (75%)

(Figure. 1)

The society blames patriarchy (75%) for the lack of a gender-neutral rape law, while 52.5

percent blame the government.

According to the Transgender Persons (Protection of Rights) Act, 2019, rape of a woman is
punishable by a minimum of 7 years in prison and a maximum of life under Section 375 of the
Indian Penal Code. The punishment for transgender sexual abuse is mild compared to the Indian
Penal Code. 97.1 percent of respondents believe rape/sexual abuse of a trans person should be

punished similarly to Section 376 of the IPC.

The belief that everyone is vulnerable to rape and that the State should protect everyone
regardless of gender, gender identity or sexual orientation. The government should also stop

believing in heteronormative societies and make all laws equal were common suggestions.

It is time for India to redefine rape to include all sexes (including transgender) and sexual
orientations. Male abuse is not unknown in India. The Protection of Children from Sexual
Offences Act of 2012 protects males under the age of 18.

V1. THE FEMINIST APPROACHES

Feminist groups around the world criticise female rape laws for failing to address dominant and
subordinate theories, as well as societal gender norms. A female who is subjugated and
dominated by a male is more likely to be raped. Raping a woman allegedly defiles her family
and community's honour. Rape is the intentional intimation of a woman in terror. (Brownmiller,
1975).

Equality rape is harmful to women and children. According to Martha Fineman, using the law
to create a more ideal society may create new and complex problems. It defines and restricts
changes. For her, justice requires abandoning the great transformative concept, "equality.” Her
theory may be relevant in India, where sexual offences are on the rise. A gender-neutral rape

law will add to the suffering of an already marginalised group, defeating the goal of the change.
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This presumption cannot be established to protect other marginalised groups.(Fineman, 1999).

Flavia Agnes said males use rape to intimidate and fear women. Rape is used to maintain a
social hierarchy of power and control within a partnership. The idea is to desexualize sexual
assault and rape by amending gender-neutral legislation. (Agnes, 2002).

In Indian debate of feminist on gender-neutral rape, laws arise on two front one the feminist
politics which beliefs in the patriarchal society that is set on disempower women and demands
that only male should be considered the perpetrators and only female should be the victim of
rape. Whereas the queer inflicted feminism states that the term victim should be gender-neutral
including female, male, transgender while keeping the perpetrator of sexual abuse only as a
male but in the case of custodial sexual assault or rape the perpetrator can also be a female. The
feminist of India can for once consider the victim to be gender-neutral but not the term
perpetrator as they feel that male rapist will use to file counter complaints against women

claiming to be raped (Menon, 2019).

The All India Democratic Women’s Association (AIDWA) and other Women’s groups
criticising the recommendation made by Justice Verma Committee stated that “the committee
recommended to make the rape gender-neutral offence implying that female can committee
sexual assault against a male without any evidence” while staying that almost 97% victims of
rape are females or the occurrence of female perpetrated sexual assault are negligible in
numbers (PLD, 2013). The Alternative Law Forum had recommended that the term victim can
be broadened and be made gender-neutral by insertion of the person in place of women as to
protect queer community members, calming that the proposal is draft from the history of

discrimination and they seek to provide protection to vulnerable communities (PLD 2013).

It can be drawn from the above-made statements that the feminist groups of India will not
support the whole rape law to be gender-neutral but will allow the term victim to be amended
to include men, women, all sexual orientation and gender identity but the very thought neutrality
to the term of preparatory to include women is found to be repulsive as according to them there
are chances that the law will be misused by the rapist to file a counter-complaint against the

female victim of sexual abuse.
VIl. CONCLUSION AND RECOMMENDATIONS

Keeping males and male institutions accountable for crimes against women is no longer
appropriate or acceptable. This definition is useful in proving that women are as guilty as males
of the crimes ascribed to them. While forceful sexual assaults by women against men or

transsexuals on trans people are statistically less common than male attacks on women, this
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does not render gender inequity constitutional. Women may commit much fewer violent crimes
than males, but it does not mean the state prosecutes exclusively men who commit crimes like
stealing. In certain situations, such as war, warfare, and prisons, rape and sexual abuse occur
regardless of gender identity. Regardless of race, caste remains the dominating identification

for sexual assault.

Women's knowledge of sexual offending is evolving, and this may be included into legal
discussion and research. To be a society that takes sexual harassment seriously, both victims
and abusers must be valued. The criminal law correctly labelling sexual harassment is also vital
to this identification process. That we need to address significant gender issues in our responses
to victims and in the use of criminal law in determining the causes of rape. It has yet to be shown
that these narrower understandings may lead to the exclusion of female victims from the rape
notion (or male perpetrators).

Abuse or non-consensual sex is an attack on the victim's honour, integrity, and potential. The
survivor idea exclusively includes females. The phrase is discriminatory because Article 14, 15
and 21 of the Indian Constitution provide equal rights to everyone. Male, gay, bisexual, queer,
transgender, married women, etc. should be protected against sexual harassment. Rape is rape
no matter who the victim is, and everyone should be protected. Of fact, the criminal law premise
is that everyone should be properly protected from harm. Similarly, treating crimes with such
heinousness is preferable than asking for a distinction between penetration of the female and
male bodies, regardless of the actor's sex. Given the aforementioned reasons, some changes
should be made to Indian rape legislation.

e As specified in Section 375 of the Indian Penal Code, the word sexual assault should be

replaced with the term rape.

e In the definition of Rape "every person" should be used in place of man and women
making the offence gender-neutral.

e The Rape laws should also be included to LGBTQ+ persons.

e The punishment for Sexual Violence, as mentioned in The Transgender Persons
(Protection of Rights) Act, 2019, should be amended to a similar sentence, as mentioned

under Section 376 Indian Penal Code.

e 172" Law Commission Report March 25, 2000 recommendation on the rape laws to

be gender-neutral should be implemented while amending the Indian Penal Code.

e In multiple nations, sexual harassment of any kind and against persons is
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constitutionally called rape, but defending one sex alone in India can lead to more sexual

crimes in other genders.

e Global perspectives on rape victims, sexual crimes, penal are reduces the sexual crimes

in many countries, but in India these remedies are denied to other genders.

*hkkkk
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