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Marital Rape: 

A Crime Undefined in Indian Legal Scenario 

 
ANGEL JENIFER K1 

 

ABSTRACT 

Marital rape is one of the gruesome and a barbarous crime that has received limited 

attention. It exists as a form of control and dominance over women even in the 21st century. 

Section 375 of the Indian Penal Code,1860 defines Rape and Section 376 penalises the 

offence of Rape but the Act unfortunately fails to protect a married women from her rapist 

who apparently is her husband, by not having any legal provisions acknowledging marital 

rape as a crime. 2 The consent of a wife is not required by her husband in case of her age 

being 15 years or above 15 years of age. It means, forced sexual intercourse of a husband 

is a legal right of a husband. Thus, marital rape also becomes violative of Article 21 of the 

Indian Constitution,1950.3 National Family Health Survey conducted among 124,385 

women in 29 Indian states, found that 10% women reported that their husband had 

physically forced them to have sexual relationship. Another survey conducted across 7 

Indian states, one-third of the men interviewed admitted to perpetrating some form of 

sexual violence on their wives. This failure of law has reiterated patriarchal nature of laws 

in India.4 This paper emphasises on negative impact of failure of law in India by not 

defining marital rape as a crime and its consequences. 

Keywords: Marital rape, Failure of Law, Consent, Criminalises. 

 

I. INTRODUCTION 
Violence against women is a manifestation of historic power play struggles between men and 

women, which has led to domination over and discrimination against women by men and to 

the prevention of the full advancement of women and that violence against women is one of 

the crucial social mechanism by which women are forced into subordinate position compared 

to men. It has been rightly said that the worth of the country can be judged from the position 

that it gives to women. Women have never been given importance in India, their position is 

 
1 Author is a student at Christ University, India. 
2 Indian Penal Code,1860. 
3 INDIA CONST.art 21. 
4 Akshaya G.V. & Kannapan N, A Study on Marital Rape in the Indian Legal Scenerio,119 IJPAM 1090,1089-

1100(2018). 
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still not what it should have been. The crime rate against women is increasing at an alarming 

rate. As per the Crime Index for 2015 Mid-year, crime index in India is 46.82 and as per the 

reports of the National Crime Record Bureau, crime against women during the year 2013 was 

noted to be approximately 52.2.5 

Marriage also called as matrimony or wedlock, is a socially and legally recognised union 

between spouses that establishes rights and obligations between them. The idea of “sacrosanct” 

institution of marriage portrayed in India is contrary and far from women’s perception of 

reality. Hidden under the iron veil of marriage lies the ugly truth of crimes like marital rape, 

domestic violence etc. Marital rape is not considered as a crime in India and thus there is no 

penalization of the same. With reference to recent times it can be noticed that the position of 

women is deteriorating day by day. 

The meaning of Marital Rape is ambivalent and a subject to interpretation. There has not been 

coherent interpretation of the same in the Indian scenario, even among academicians. In India, 

in legal terms this definition has been broadened after the Justice Verma Committee report and 

Mathura Rape Case(1981)6solely is a concept based on the idea of the consent of women.7 The 

Committee was of the view that rape and sexual assault are not merely crimes of passion but 

an expression of power. Even today the law system in India does not recognize marital rape as 

a crime. It is a debatable issue on which so far no conclusion has been drawn. Through this 

research paper, the researcher makes an attempt to denounce the discrimination faced by 

women with regard to marital rape and the shortcomings of the Indian Judicial system by not 

conceding marital rape as an offence. 

II. MEANING 

(A) Marital Rape 

Marital rape refers to sexual intercourse between man and women, who are legally accepted as 

husband and wife, where the women does not give consent for such intercourse. Marriage is an 

unimpeachable bond which also gives a right to the husband and wife to lawfully consummate 

their marriage. Consummation is considered to be a necessary requisite of marriage. At the 

same time being a part of this wedlock does not permit the man to forcefully have sex with his 

wife. The sexual intercourse must be consensual and not an obligation of the wife. The wife 

should have the liberty to refuse to have sex and cannot be compelled by her husband.  

 
5 Choudhary Ayush, Marital Rape- A Crime, (Nov 13,2015), LAWCTOPUS 
6 Tuka Ram & Anr Vs. State of Maharastra, 1979 AIR 185, 1979 SCR (1) 810.  
7 Government of India , Report : Justice Verma Committee , (Ministry of Home Affairs,2013). 
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To understand complications of marital rape one must first understand the difference between 

Rape and Marital rape as both the terms have different meanings and cannot be used 

interchangeably. As per the Indian Penal Code, 1860, the definition of Rape under Section 375, 

states that(i) sexual intercourse with a woman would be constituted as rape if it is against her 

will or without her consent. (ii) If the consent of the woman is obtained by coercion or causing 

apprehension of grievous hurt or death, it will also be called rape.(iii) If a man fraudulently 

makes the woman believe that he is her husband and has intercourse with her, that is also rape. 

(iv)If a man has sexual intercourse with a woman who is unable to give consent due to 

unsoundness then it would also constitute rape. (v) Sexual intercourse with a girl who is under 

sixteen years of age would also be called as rape even if the girl consented for such intercourse.8 

In India a spouse cannot have said to have conferred of the rape of the wife whose age is over 

15 years according to the exception given under Section 375 of the Indian Penal Code,1860.So 

in that way we can infer that rape of the spouse whose age is over 15 years is lawful as it isn’t 

viewed as rape. The most imperative thing that should be characterized legitimately now is 

Consent. 

(B) Consent 

Consent infers an irreversible understanding when the woman by words, signals or any sort of 

verbal or non-verbal correspondence, passes on the status to appreciate the specific sexual act.9 

At the point where marital rape spins around the component of consent then for what reason 

there is a need of making a section of age group in the offence of marital rape and for what 

reason emerge any need to give any kind of exception based on relationship held by the culprit 

and the casualty. 

Marriage as an organization of family relations is thought to be of extraordinary holiness, 

constrained intercourse in marriage is thought to be a woman's wedding obligation . 10John 

Stuart Mill as he would see is that " that a woman is nothing more than a slave to her husband 

and thereby she doesn't not possess the equal rights as other human being does , her place is 

similar to the place of animals in the society , she is just the property of her husband and nothing 

else". Intercession by state, to secure the pride of married ladies who is being raped by her own 

significant other is thought to be an infringement of appropriate to protection of a marital 

relationship , yet is there any "relationship " exists when there is no regard for each other , 

connections are made of adoration and trust however once that trust is broken the connections 

 
8 Supra note 1,at 1. 
9 Supra note 7,at 3. 
10 Indian Marriage,Spread Law,(Nov 8,2011),http://spreadlaw.blogspot.com . 
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completes without further ado and the main thing which stays in presence is embarrassment 

and agony for the other life partner , so what precisely the law is endeavouring to ensure , to 

my understanding the law is just ensuring the commanded position of male inside marriage and 

not the obligation of marital relationship.  

III. TYPES OF MARITAL RAPE 
The following three types of marital rape are identified by legal experts as commonly prevalent 

in the society: 

(A) Battering Rape: 

If there should be an occurrence of battering assaults female life partner endures physical and 

in addition sexual savagery. In battering assaults ladies may endure physical manhandle first 

and after that sexual mishandle or both physical and sexual manhandle all the while. Significant 

number of marital cases falls under this classification.11 

(B) Force-only Rape 

Under this the male spouse use necessary force to compel his female spouse for sex and the 

use of force constitute verbal threats. And the physical assaults happen only if the female 

spouse refuses for sex. 

(C) Obsessive Rape 

It is one of the remorseless and grisly types of rape in which female life partner is subjected to 

torment and bad-tempered sexual acts which is frequently outrageously savage. For this 

situation by and large male companion are hypersexual and the female life partner were 

subjected to steady sexual torment.12 

IV. MARITAL RAPE LAWS 
Marital rape is still a widespread problem for women that has existed for centuries throughout 

the world. Despite this fact, marital rape has been largely overlooked in the rape and domestic 

violence literature and has received very less attention in the eyes of legal practitioners, social 

scientists, criminal justice systems and the society as a whole but after analysing the need for 

reforms in legal system regarding penalization of several crimes against women especially 

married women, various countries have acknowledged this as a crime with severe penalties. 

Marital rape is illegal in 18 American states,3 Australian states, New Zealand, Canada, Israel, 

 
11 Choudhary,supra note 4,at 3. 
12 Ibid. 
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France, Sweden, Denmark, Norway, Soviet Union, Poland, Czechoslovakia. United Nation 

population fund states that more than 2/3rd of the married women in India, who are aged 

between 15 to 50, have been beaten, raped or forced to provide sex with him.13 In the year 2005 

nearly more than 6500 cases were recorded where women were murdered by their husbands or 

by their husbands family. 

(A) United States: 

Marital rape in United States law is also known as spousal rape, where the perpetrator is the 

victims spouse. The traditional definition of Rape in United States is the forced sexual 

intercourse by a male over a ‘female not his wife’ making it clear that it did not apply to married 

couples. Reforms in Marital rape laws began in the mid of 1970s with criminalization of marital 

rape. The earlier laws of the 1970s often required the husband and wife to no longer be living 

together for marital rape charges to be brought. The case in the United States that first 

challenged this cohabitation clause was Oregon v. Rideout in 1978.14 In the case, the husband 

was accused of raping his wife, the first man in the United States to be charged with raping his 

wife while they were still living together. It was the first trial in Oregon relating to marital rape 

since the state revised its rape law in 1977 to eliminate the marital rape immunity. Although 

the husband was acquitted of raping his wife, it spurred the movement towards reform. By 

1993,some courts have struck down the marital exemption as unconstitutional. In 1984 in the 

case of People v. Liberta, Judge Sol Wachtler stated that "a marriage license should not be 

viewed as a license for a husband to forcibly rape his wife with impunity. 15A married woman 

has the same right to control her own body as does an unmarried woman". But there are still 

states, like South Carolina, where marital and non-marital rape are treated quite differently 

under the law. 

(B) India 

In India Marital rape exists de facto and de jure. Domestic violence has emerged as the single-

largest crime against women. In 2013, the National Crime Records Bureau (NCRB) reported 

over 118,000 domestic violence cases, which made up a third of all crimes against women, far 

ahead of molestation (70,739) and rape (33,707). The number of reported domestic violence 

cases also shot up from a mere 50,703 in 2003 before the passage of the Domestic Violence 

Act, 2005.16 Sexual violence, including rape, falls within the larger ambit of domestic violence, 

 
13 Supra note 5, at 3. 
14Glasgow J M, Marital Rape Exemption-Legal Sanction of Spouse abuse, Journal of Family Law (April 1980), 

http://www.ncjrs.gov/App/publications/abstract.aspx?ID=75900. 
15 People Vs. Liberta,90 A.D. 2d 681 (N.Y.App.Div.1982). 
16 Rate of Crime against women,https://ncrb.gov.in/pdf. 
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but rape by husbands within marriages is a shadowy subject in India and exact numbers are 

hard to come by. Sexual Offences against women have become a very sensitive issue in India. 

After the Delhi Gang Rape Case, the government of India tried to make and implement arduous 

laws keeping in mind the safety of women.17 Marital Rape although has still not been able to 

achieve status of a crime. 

Article 14 of the Indian Constitution states “Equality before law.” 18It prevents state from 

discriminating amongst the citizens on any ground, but in regard to defining marital rape as a 

crime the State discriminates against women. In Budhan Choudhary Vs. State of Bihar held 

that reasonableness can be passed only if the classification has some rational nexus to the 

object.19As per exception of Section 375 of Indian Penal Code,1860, a married female below 

the age of 15 years has a right to allege her husband against the charge of marital rape if her 

husband forces her to have sexual intercourse with him without her consent or will. The 

question arises that why this right curtailed is after she has attained the age of 15 years. Being 

in a marriage does not give the male the power or authority to dominate the female and fulfill 

his sexual needs. The article does not provide reasonable classification for this discrimination 

within the gender. Moreover, this exception under Section 375 of the Indian Penal Code is in 

itself contradictory because as per the Hindu Marriage Act 1955, Section 5 (c) (iii) the rightful 

age for a female to marriage is 18 years.20 Thus, this anyways leads to contradiction in laws 

prevailing in India. 

Article 21 of the Indian Constitution states “Protection of life and personal liberty.” The article 

includes the right to live with personal liberty and dignity but if a female is forcefully asked to 

have a sexual intercourse with her husband then the validity of her right to exercise her personal 

liberty is questionable and her dignity is affected.21 In State of Karnataka Vs. Krishnapa, the 

Supreme Court held that non-consensual sexual intercourse amounts to sexual violence.22 

Exception to Section 375 of Indian Penal Code violates this right given to all females. Article 

51A (e) of the Indian Constitution states that the fundamental duty of every Indian Citizen to 

renounce practices derogatory to the dignity of women.23 The court in Haree Mohan Mythee 

case, that husband does not have the absolute right to enjoy the person of his wife without 

 
17 Pawan Kumar Gupta Vs. State for Nct of Delhi&Ors.(2020) SCC 340 (India). 
18 INDIA CONST,art 14. 
19 Budhan Vs. State of Bihar,AIR(1955) SC 191 (India). 
20 Hindu Marriage Act,1955. 
21 Supra note 3, at 2. 
22 State of Karnataka Vs.Krishnapa (2000) 4 SCC 75 (India). 
23 INDIA CONST.art 51. 
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regard to the question of safety of her.24 As per this decision, the only circumstances where the 

law recognises the encroachment upon husband’s absolute right to sexual intercourse is when 

it becomes extremely dangerous to woman due to some physical illness etc. and grave 

consequences like death may follow. Thus, under Indian law, no effort has been made to give 

even a veneer of protection to the right of a married woman to her physical or sexual autonomy. 

V. MARITAL RAPE: AN EXCEPTION TO RAPE 

The Justice Verma committee suggested that marital rape should be made an offence and Indian 

Penal Code,1860 to differentiate rape between marriage and outside-marriage.25 Indian Penal 

Code prohibits sexual intercourse without consent. However, an exception to the offence of 

rape exists in relation to un-consented sexual intercourse by a husband upon a wife. The 

committee also insisted on removing exceptions to marital rape that marriage should be 

considered as an irrevocable consent to sexual acts. Therefore with regard to inquire about 

whether the complainant consented to the sexual activity, the relationship between the victim 

and the accused should not be relevant. The then government, led by the congress party had 

rejected this proposal by stating that it had the potential of destroying the institution of 

marriage. The government eventually passed a new sexual assault law, which did not 

criminalize marital rape in 2013.26 

As per the current government led by India’s Bharatiya Janata Party headed by Prime Minister 

Narendra Modi does not settle to introduce any plans relating to penalizing marital rape. It is 

considered that the concept of marital rape as understood internationally cannot be suitably 

applied in the Indian context. A minister in India’s Ministry of Home Affairs attributed this to 

various facts like level of illiteracy, poverty, myriad social customs and values, religious 

beliefs, mindset of people of treating marriage as sacrosanct.27 

Though statistics mentioned that, in every 6 hours a young married women has been burned or 

beaten to death and even commits a suicide due to the emotional abuse from her husband.28 

The major argument to criminalize marital rape is that India is too traditional to adapt such 

changes.  

 

 
24 Unholy Marrimony:Rape by statute,Deccan Chronicle (Aug 27,2017),https://www.deccanchronicle.com/rape 

by statute.html. 
25 Summary of the Report,https://www.prsindia.org/parliamenttrack/report-summaries/justice-verma-committee-

report-summary-2628/- 
26 Ibid at 8. 
27 Choudhary,supra note 4,at 3. 
28 Ibid. 
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An Undefined Crime:  

Marital rape indeed is a huge problem where 1 in 3 men admit to raping their wives and 1 

Indian women is raped by her husband every 3 seconds.29 It is a crying shame that even after 

so many years marital rape has not been criminalised in our country. The major argument that 

India is too traditional to accept and adapt such changes is unreasonable and baseless, such 

propaganda should not be accepted by the government. The government should be clear on the 

agenda that they want to promote, on one hand the officials and the ministers rant on gender 

equality, elimination of gender stereotypes and women empowerment, while on the other hand 

women are not even provided with basic rights that they deserve. 

Though such strong data and research report has been submitted, the Indian government is not 

considering the plight of women just because of losing his power in Patriarchal society. 

Whether rape is being committed by her own husband or by an unknown the pain of the women 

is not less in none of the case as in both the cases she faces the same agony. Then why should 

rape be penalized whereas marital rape is not being considered as a crime thereby makes it a 

legal right of the husband which in return makes the married women lose autonomy over her 

body. 

The independent thought judgement is indeed a vivid illustration of judicial activism and 

craftsmanship to give a socially viable interpretation to a provision incorporating a deadly 

concept in the legislation. It is little disappointing to note that how Supreme court on more than 

one occasion, has very categorically stated that they would not comment on Marital rape. The 

question is why such pain is not reachable in the ears of our government or say that our 

government is waiting for another Nirbhaya where this girl will be a married one and the 

offender will be her husband.30 If it is so then only God knows who will be that women in the 

history of India who will be sacrificing her life to bring marital rape as a punishable offence 

under Section 375 of the Indian Penal Code.31  

VI. CONCLUSION 
Marital rape is one of the worst types of sexual offences occurring at the level of family. Due 

to nature of the activity and the associated issues of privacy of relationship, internalisation of 

patriarchal subjugation and most of the times because of economic dependency, women victims 

don’t come forward with their sufferings. There is a genuine requirement for broadening the 

 
29Chatterjee Pyali,Marital Rape-Whether marriage is a license to rape?, ResearchGate (Jun 2016), http:// 

www.researchgate.net. 
30 Choudhary, supra note 5,at 3. 
31 Supra note 2, at 2. 
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extent of conjugal assault, and changing the laws identified with conjugal assault, and even we 

need more stringent laws identified with marital rape and rape too. We can't bring the change 

remaining on social angle; however what we require is to bring in individual rights approach 

in their heads to understand the change. 

Despite the fact that the ladies have increased certain rights by the foundation of Domestic 

Violence Act,2005, yet they are not secured against the most grievous wrongdoing done by 

their spouse which specifically hits there soul and not only their body , however there is no 

immediate say of marital rape in the demonstration yet it clears out the path for criminalization 

of conjugal assault through different arrangements of the Act yet at the same time there are lot 

of loopholes in the Act also so we require an all the more clear and exact bit of enactment to 

battle the offense of conjugal assault.   

Succinctly, it can be said the dissimilarity between marital rape and non-marital rape should be 

removed because marriage does not provide license for committing rape and the dignity of 

women either married or unmarried is alike. The need of incredible significance is to get an 

idea on consent inside marital association. Alongside change in the formal guidelines, what are 

required are the open talks to portray sexual pressure and viciousness within a marriage. While 

rectifications to criminal laws is a significant normal affirmation to women’s value and ideal 

to genuine respectability, it must be joined by fundamental social and political changes 

including obtainment for money related and social opportunity for women. 

Thus exception (2) to Section 375 should be removed completely as it is violative of 

constitutional provisions.32 Marital rape should be recognized as an offence under Section 375 

of the Indian Penal Code,1860 and it should be penalised under Section 376 of the Indian Penal 

Code,1860 as rape is being penalised. Women facing such problems should be courageous 

enough to stand up and fight for their rights and the society as a whole should stand with the 

women facing such torture and offer them their full support instead of ostracizing them. For 

this in the very first place women should be educated with general awareness about marital 

rape, vague attention is given to this crime because majority of the married women are unaware 

of the fact that there are victims of this heinous crime because they consider that their husband 

has the right to have sexual intercourse with her, whether she is willing or not and that she is 

under an obligation to surrender or submit to his will or desire. 

Secondly, the lack of resistance on the part of the women should not serve as a defence to the 

charge. Thirdly, the legal position of marital rape should not only be recognized but also clearly 

 
32 Ibid at 10. 
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defined; it should form a valid ground for divorce for the wife. I would conclude saying that it 

is high time that the Indian Judicial System makes laws criminalizing marital rape to preserve 

the dignity of women. 

***** 
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