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Marital Rape Status in India Section 375 

(Exception of IPC): Why Government 

Should Remove it Immediately? 
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  ABSTRACT 
This paper deals with Marital Rape Status in India, Section 375 (Exception of IPC) Why 

Government Should Remove it immediately? In this paper, I have briefed the emergence of 

Rape and punishment defined; in 1900 BCE in Babylon, a man could be sentenced to death 

for forcing sex upon someone's wife or daughter on the ground of Vandalising someone 

else property. Also, I have dealt with marital Rape in India, which is not defined in the 

Indian penal code. Hence, it has not been criminalized and is largely not viewed as Rape 

by Indians due to the sacred nature of marriage in Indian culture. Thus we cannot find any 

good law in the Indian Penal Code and our Indian Constitution; hence we can say that 

marital Rape has immunity in our rules.  

Domestic violence and Marital Rape, Rape are a part of domestic violence, and it is 

because of our Patriarchal mindset, society, or structure. The Indian Domestic Violence 

Act regards marital Rape as a form of domestic violence and provides for a lesser jail term 

than non-marital Rape. Need for cognizance of marital Rape and a debate for non-

criminalization, and here I have discussed the justice Verma committee and very recent 

judgments of different courts. 

 

I. INTRODUCTION 
In 1900 BCE in Babylon, a man could be sentenced to death for forcing sex upon someone's 

wife or daughter on the ground of Vandalising someone else property. 

The Hammurabi Code said that if a man forced sex on another man's wife or forced sex on a 

virgin lady residing in her father's house, that man shall be executed. 

This established a judicial precedent that Rape was just a kind of theft and vandalism against 

women, as women were considered property. As a result, the concept of a husband forcing 

sexual intercourse on his wife was regarded as the man's legal right.2 In most other parts of the 

 
1 Author is a student at Banasthali Vidyapeeth Rajasthan, India. 
2  By Pallavi Prasad Https://Theswaddle.Com/Marital-Rape-Inda-Decriminalized-Crime/ 
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ancient world, the earliest law defines Rape as a property crime "a man who raped a virgin was 

guilty of violating the father's valuable property." 

(A) Status of Rape in 17th Century 

In the 17th Century, be it the Qing Dynasty or British empire, even then, the Rape law evolved 

to view Rape as a crime against the woman herself; it was on the ground which violates her 

sexual purity. 

(B) In 18th 19th Century  

With the growth of middle-class mentality and Victorian morality, this emphasis on women's 

chastity increased. Rape begins to be perceived as a threat women faced outside the household, 

which the father and the husband had to protect them. 

Under the influence of those laws and attitudes, the Indian Penal code was drafted in 1806. 

Section 375 The definition of Rape did not include marital Rape. 

375 Exception, Sexual intercourse, or sexual activity between a man and his wife under the age 

of 18 are not considered Rape. 

Due to this, there was a need for amendments, which was done as the Activist Movements have 

led to many progressive changes in India-anti rape law. 

(C) 21st Century 

In 2012 in response to a judicial committee's recommendation to criminalize marital Rape, a 

parliamentary standing committee over it responded that doing this will put families under 

stress and be misused. 

So they think doing it will destroy marriage and create absolute anarchy in families. Over 80% 

of married women rape victims of sexual violence reported their current husbands as to the 

perpetrators. 9% reported as a formal husband. 

II. STATUS OF MARITAL RAPE IN INDIA 
Marital Rape in India is not defined in the Indian penal code. Hence, it has not been 

criminalized and is largely not viewed as Rape by Indians due to the sacred nature of marriage 

in Indian culture. Thus we cannot find any good law in the Indian Penal Code and our Indian 

Constitution; hence we can say that marital Rape has immunity in our rules. 

According to World Bank data, India is one of just 35 nations where marital Rape is legal. Due 

to the holy nature of marriage in Indian culture, marital Rape is not specified in the Indian penal 

law, is not criminalized, and is usually not considered as Rape by Indians. Marital Rape, also 

https://www.ijlmh.com/
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known as spousal Rape, is the act of having sexual relations with one spouse without the 

permission of the other. It is a type of domestic violence and sexual abuse. 

An organization has filed a petition in Delhi High court to criminalize marital Rape also seek 

to the court that it should be criminalized. 

The organization wants to recognize marital Rape in India and the petition they are seeking for 

the same. Section 375 of the Indian penal code considered Rape as an offense the organization 

has emphasized on something done without her consent also ground to Rape. 

The organization said that section 375 of IPC should be considered unconstitutional because 

one of the exceptions is on the grounds that it discriminates against married women who have 

been sexually assaulted by their husbands. Discrimination is done between married and 

unmarried women because a husband without the consent of the wife is involved in sexual 

activities and forces himself on his wife then. Such activity done by the husband without the 

permission of the wife is not considered Rape. 

The strongest argument in terms of legal precedents can be found in Justice K.S. Puttaswamy 

(Retd.) v. Union of India, 

In this case, the Supreme court has recognized the right to privacy as a fundamental right and 

said that the ability to make personal decisions consists of one's sexual or procreative nature 

and decision regarding intimate relationships. Sexual intercourse and cohabitation that is forced 

is a breach of this fundamental right. Because this judgment does not distinguish between 

married and unmarried women, and because there is no clear ruling (thankfully) that states that 

women lose their fundamental right to privacy when they marry, all women have the 

fundamental right to consent and say no.3 

III. DOMESTIC VIOLENCE AND MARITAL RAPE  
Domestic violence is a long-standing issue in India, and it has become worse in recent years. 

Approximately 70% of women in India are victims of domestic abuse. One such manifestation 

of this Domestic violence is Marital Rape because many women do not even realize that marital 

Rape is a part of domestic violence, and it is because of our Patriarchal mindset, society, or 

structure. The Indian Domestic Violence Act regards marital Rape as a form of domestic 

violence and provides for a lesser jail term than non-marital Rape. Being subjective to sexual 

violence, which can also be considered a Marital Rape by her husband, women under such 

 
3 Https://Indiankanoon.Org/Doc/127517806/ 
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circumstances face a fear of insecurity.4 The only way to get out of such cruelty prescribed by 

our legislature is Judicial Separation. According to a crime bureau study in India, a woman is 

raped every 16 minutes and suffers abuse at the hands of her in-laws every four minutes. 

According to a study of the national family health survey NFHS 2015-16 data report and 

statistics, an estimated 99.1 percent of sexual assault incidents are not reported, and the typical 

Indian woman is 17 times more likely to experience sexual abuse from her husband than from 

strangers.5 

(A) Marital Rape 

As a way to humiliate and disempower women, forcing one spouse to have sex without their 

consent is an unjust practice that occurs all too often in marriage. It is still a patriarchal idea 

that women are men's property after marriage, with no autonomy or power over their bodies. 

In the same way as unmarried women, married women have the same right to self-control. 

The concept of marital Rape in India is the epitome of what we call implied consent; married 

between a man and a woman here implies that both have consented to sexual intercourse and 

it cannot be otherwise, and as a result, many women in India are victims of marital Rape and 

are not supported by family members or other authorities. 

The Delhi High Court decided to consider the plea and organizations supporting it to make 

marital Rape a criminal offense because sexual violence breaches human rights. Petition 

seeking a determination of unconstitutionality of Indian criminal code section 375 offense of 

grey because it discriminates against married women whom their spouse sexually attacks. In 

the case of Suchita Srivastava v. Chandigarh Administration, the Supreme Court equated 

the right to make choices related to sexual activity to be considered the rights to personal 

liberty, privacy, dignity, and bodily integrity under Article 21 of the Constitution.6 

In-State of Karnataka v. Krishnappa,7 the Supreme Court held that sexual violence, apart 

from being a dehumanizing act, is an unlawful intrusion of the right to privacy and sanctity of 

a female. In the same judgment, it held that non-consensual sexual intercourse amounts to 

 
4The Protection Of Women From Domestic Violence Act, 2005, Section 3 Explanation 1 (Ii), Passed In August 

2005; Entered Into Force In October 2006 (Http://Www.Legal-Tools.Org/Doc/F2589f/). 
5 Http://Www.Toaep.Org/Pbs-Pdf/52-Chhibbar Sexual Violence In Private Space: Marital Rape In India  

   By Shikha Chhibbar FICHL Policy Brief No. 52 (2016)   
6  Suchita Srivastava & Anr Vs Chandigarh Administration On 28 August, 2009 

Bench: K.G. Balakrishnan, P. Sathasivam, B.S. Chauhan 
7 The State Of Karnataka Vs Krishnappa On 30 March, 2000 

Equivalent Citations: 2000 Crilj 1793, JT 2000 (3) SC 516, 2000 (2) SCALE 610, (2000) 4 SCC 75, 2000 2 SCR 

761, 2000 (2) UJ 919 SC 
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physical and sexual violence.  

(B) Plea made which Criminalize Marital Rape 

Marital rape force and exception in the law that took away the right of a wife to say NO, when 

two persons are involved in sexual activities, then consensual sex is not considered as a crime. 

However, in this case, the right to say yes is given to the women but to say no is considered. 

Marriage in India is not a commercial contract. It is a partnership between equals, so both 

partners should exercise equal rights. Historically, we have seen a patriarchal mindset where 

men have to assume many privileges. As we talk so much about women's empowerment, we 

have to end this notion and criminalize Marital Rape. The argument made on this statement is 

that India is a traditional society bound with our customs, and marriage is considered a private 

institution. 

Response to this sacred institution was that yes, marriage is a sacred institution. However, at 

the same time, women also considered marriage as a sacred institution, and no woman will 

come to file a suit against her husband with such a serious accusation of marital Rape there 

must be an extreme situation that it must be very much intolerant for her the atrocious of sexual 

violence. 

It is a great human right violation and extreme level of violence and coercion; sexual violence 

is also a crime, and we need to recognize it if we criminalize marital Rape, it will be considered 

as a progressive step for our Indian democracy married women have the same right of complete 

control over her body as an unmarried woman. 

This same statement was recognized by the 9 Bench judgment who delivered a judgment about 

the right to privacy, and there they said that the right to privacy is a fundamental right. There 

are certain rights conferred to women. Such rights are bodily integrity, sexual autonomy, and 

reproductive rights. All of these are right to privacy, then non-criminalization of marital Rape 

would contradict the right to privacy. 

Exception 2 of section 375 is also a violation of article 14. The article talks about equality, but 

the definition of Rape is making differentiation between a married and an unmarried woman. 

There are no restrictions on married women's civil liberties or human rights in the United 

Kingdom, United States, Nepal Australia. 

Unmarried and married women have the same right to complete control over their bodies.8  

 
8.Https://Www.Hindustantimes.Com/India/Sc-Rejects-Plea-To-Make-Marital-Rape-A-Criminal-Offence/Story-

URH9IRXhJPK58Qy6AySjPM.Html By Bhadra Sinha,  
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IV. LANDMARK JUDGEMENT ON MARITAL RAPE  
The Judgement of the European Commission of Human Rights in the case of C.R. versus the 

U.K. 

In this case, it was held that a rapist remains a rapist regardless of his relationship with the 

victim if the victim claims that she was raped, be it any person with what so relation with the 

woman who raped her, then Rape will be considered as Rape. 

(A) Shimbhu versus State Of Haryana AIR 2013 

The supreme court said that offer of a rapist to marry the victim cannot be used to reduce the 

sentence prescribed by law maximum sentence should be granted compromise in rape cases 

are out of the question.9 

(B) Union Government Submission 

When Delhi High Court brought marital rape in front of, the union government made a stand 

very clear and issued a written affidavit to Delhi high court should not criminalize Marital rape, 

and if criminalized, it will destabilize the institution of marriage.  Union Government 

submission said that what constitutes marital rape and what not constitutes marital rape to be 

defined precisely, there is a fragile line boundary between two and because people who are 

married to each other are already involved in sexual intercourse with consent, so it's 

complicated to understand when it will that considered as rape and when not. Our Indian Courts 

depend upon the evidence here in Marital rape. What will the proof be for the court to rely on? 

Marriage is a public activity, and sexual intercourse between spouses is a private thing, and the 

state has no right to enter into their premises and decide whether its rape or not  

(C) Justice Verma Committee 

The abolition of marital rape immunity was recommended in a report submitted by the Justice 

J.S. Verma Committee of Amendments to Criminal Law in January 2013. "A marriage or other 

relationship between the criminal and the victim is not admissible as evidence." 

The nature of the accused's connection with the complainant has no bearing on whether the 

complainant agreed to the sexual activity.  

Even when marital Rape is recognized as a crime, there is a risk that the judges might regard 

marital Rape as less severe than other forms of Rape. They may recognize Marital Rape as a 

 
9 .Shimbhu & Anr Vs State Of Haryana On 27 August, 2013 Author: P.Sathasivam Bench: P Sathasivam, Ranjana 

Prakash Desai, Ranjan Gogoi 
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more lenient sentence. 

Section 375 exception two should be removed proposal which this committee gave, but the 

Government said that deleting exception 2 of section 375 may not stop Marital Rape. Moral 

and social awareness plays a vital role in stopping such acts.10 

(D) Kerala High Court Judgement on Marital Rape  

Kerala High court backed marital Rape as a valid ground for Divorce. 

The Kerala High Court has ruled that if the wife refuses to cohabit with her husband without 

reasonable cause, that would be considered Constructive Desertion. It creates a valid ground 

for a wife to give Divorce to her husband.In this similar case, the husband offers to resume the 

Marital Relationship, but the wife resists giving no cause. Failing to resume cohabitation will 

amount to Constructive desertion. 11 

(E) Chhattisgarh High Court order 

"Sexual Act With Wife Is Not Rape, Even If Forced." 

Very recently, the High Court of Chhattisgarh has discharged a man of 37 years for the cause 

of marital Rape; the court stated that sex with a legally wedded wife would not amount to Rape 

under the Indian Penal Code (IPC). However, the court retained the charge imposed against 

him under section 377 of (IPC), which talks about Unnatural Sex. 

The order given by Justice NK Chandravanshi was issued on 23 August in a revision petition 

that the husband and his family filed over the charges imposed against him in the trial court, 

which was made public on Wednesday. 

Both spouses were married in the year 2017. The woman who lodged a complaint of dowry 

against her husband and parents-in-laws, also for harassment and Marital Rape against the man. 

After the primary investigation, the Police submitted a charge sheet under Sections 36 Common 

intention/ 376 Rape/ 377 Unnatural offense/498-A husband or relative of husband of a woman 

subjecting her to cruelty/ of IPC. The trial court, after hearing both the councils, framed charges 

against the application under the sections.  

Subsequently, the husband and his parents filed a petition with the high court seeking the trial 

court's order to set aside. The High Court, in its order on 23 August, discharge the husband 

over the accusation imposed against him for Rape. The court further said that IPC clarifies that 

 
10 .Justice Verma Committee Report - Committee Reports 

https://Prsindia.Org › Policy › Justice-Verma-Committee-. 
11Https://Www.Livelaw.In/Top-Stories/Kerala-High-Court-Upholds-Marital-Rape-As-A-Ground-For-Divorce-

Under-Cruelty-179010 
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sex between man and wife will not rape unless the latter is under 18.  

The High Court said that sex with a legally wedded wife is not Rape.12  

V. AGAINST CRIMINALISATION 
How will a man prove that the sex did not force that was by consent should the man carry some 

electric gadgets like a CCTV camera in his bedroom or after or before every sex? He should 

ask his wife to sign a stamp paper stating that it was consensual sex? 

No party is asking that the law needs to enter the bedroom, but anything goes in the bedroom 

when participants actively engage and participate in that activity. It is the law stepping in the 

bedroom once and not the others. 

Under section 498A, one can send a man to prison if he abuses sexually, physically, or 

emotionally. The domestic violence act gives civil remedies one can get a magistrates' order 

that men cannot enter the house even if it is his own house; wanting more laws has become an 

addiction. People get an orgasmic delight out of it. 

Fake rape cases have become a mode of blackmailing; we also need to ask at this point if our 

rape laws need to be re-looked at to prevent misuse. 

It has become effortless for a woman to turn around and say that she is raped, and that same 

girl has been found filing various FIRs with the same content. 

53.2% Rape cases filed against men are false. 

Police are playing a vital role in encouraging women to file false cases and are being part of 

such gangs who do so to split the booty. 

VI. CONCLUSION 
 I want to conclude by stating that fight to criminalize marital Rape in India is not just about 

changing the law on paper. It is about attacking the old mindset that still uses women as a 

husband's property and that a husband can use her without her consent or will. 

Laws made should not be diluted for the safeguard of the accused. We need to protect our 

citizens, we need to protect our women, and we need not dilute laws because actually, the one 

suffering needs to be Protected. International Report, which talks about Marital Rape in India 

the U.N. Population Fund Report states that more than two-thirds of the married women in 

India aged between 15 to 49 have been beaten or forced to provide sex. As per the (International 

 
12Https://Www.Hindustantimes.Com/India-News/High-Court-Order-Sexual-Act-With-Wife-Is-Not-Rape-Even-

If-Forced-101630001543023.Html 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
644 International Journal of Law Management & Humanities [Vol. 4 Iss 5; 636] 
 

© 2021. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

Men and Gender Equality survey 2011), 1 in 5 men has forced his wife to have sex forcefully, 

so looking over all of these reports alleged it is high time. Now our Government should think 

about making laws to safeguard women facing such cruelty by their Husbands. Also, we have 

found that Exception 2 discriminates between married and unmarried women, which violates 

Article 14 of our Indian Constitution. The classification created no rational relations to the 

underlying purpose of the statute. 

***** 
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