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Marital Rape in India: 

A Socio-Legal Perspective 
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1
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  ABSTRACT 
The term ‘Marital’ Rape also referred as spousal rape means ‘an unwanted intercourse by 

a man on his wife obtained by force, threat of force or physical violence or when she is 

unable to give consent. The Domestic Violence Act, 2005 hints at marital rape by any form 

of sexual abuse in a live-in or marriage relationship. However, it only provides for civil 

remedies. In India, the concept of marital rape doesn’t have any criminal proceedings per 

se against the perpetrator until and unless the age of the wife is not less than 18 years as 

mentioned under Section 375(2) of the IPC,1860. 

In India, Marital Rape is not a crime because if the person is married it is believed that the 

marriage gives him an exception for sexual relations and that there is implied consent for 

sex by the wife. So as marital rape is not a criminal act in India, the woman can file a case 

on the grounds of cruelty and can also apply for divorce on the same grounds. However, 

these grounds are not meeting the ends of justice. 

The High Courts across the country have expressed their mixed views on the issue as of 

whether the term Rape includes Marital rape or not.  As there is no decision of the apex 

court yet concerning the issue of criminalizing marital rape per se under Section 375 of 

IPC, 1860, there exists confusion as to the circumstances that make difference between the 

marital rape and the concept of rape under the relevant statutory provisions of Hindu 

Marriage Act, 1955, Domestic Violence Act, 2005 and Sec 375 of IPC, 1860.  

This Article gives a Bird’s Eye View of the Concept of Marital Rape in India and the 

Constitutional Validity of the Criminalizing of marital rape in India. 

Keywords: Marital Rape, Rape, Consent, Marriage, Cruelty. 

 

I. INTRODUCTION 

The term ‘Marital Rape’ is also known as Spousal Rape as well as Intimate Partner Rape. 

According to the Indian Coalition Against Sexual Assault Report, Marital Rape in general terms 

can be stated that the sexual assault committed by a husband on his wife without her consent. It 

is a consensual act of violence by the husband on the wife where she is in physically or sexually 

abused. As mentioned above, it is an act of cruelty in the Indian laws, which is covered under 

 
1 Author is a student at ICFAI Law School, Hyderabad, India. 
2 Author is a student at ICFAI Law School, Hyderabad, India. 
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section 498(A) of IPC,1860. Also, the provisions under Domestic Violence Act, 2005 does have 

traces of marital rape in implied sense. However, the main problem in the whole concept of 

marital rape is, it is neither being treated nor recognized as offence per se, under the statutes of 

India. 

India is one of the thirty-six countries that still have not criminalized marital rape. The Supreme 

Court and various High Courts are currently filled with several writ petitions challenging the 

constitutionality of the exception provided under section 375(2) of IPC, 1860.  India is a sacred 

institution and criminalizing marital rape will lead to the breakdown of marriages. It is of the 

view that India is proud of its culture and one of the reasons is that it has a low divorce rate 

compared to other countries as the country considers marriage as a sacred duty, a social 

institution,  criminalizing marital rape in a country like India is always been debatable. So there 

is a necessity to understand the concept of Marital Rape and the Constitutional Validity of the 

Criminalizing of marital rape in India.  

II. HISTORICAL INSIGHTS ABOUT MARITAL RAPE 

The Concept of Marital Rape is not new in India, marital Rape are being committed since time 

immemorial but didn’t came into the light of the society as there is lack of knowledge. The 

concept of marital rape has always been in trauma that if case has been filed and the victim is 

standing for justice the societal status of the family is at stake. The first Case in India that is 

filed on Marital rape is Queen Empress Vs. Haree Mohan Maiti3 which is also called as 

Phulmoni Dasi Case. In this case, Phulmoni Devi, who is an eleven years old child bride, died 

due to excessive bleeding when her Husband, Hari Mohan, who was in his mid-thirties years of 

age tried to consummate their marriage. The autopsy report clearly indicated a ruptured vagina 

as the cause of death. On those days since the age of consent is 10 years as per the exception 

under section 375(b) of the Indian Penal Code, sex with a wife is not rape, the Calcutta High 

Court Sentenced the husband to only 12 months of hard labor. 

After this incident in 1892 Lord Lansdowne, the viceroy of India presented a bill before the 

council of India. The bill was passed and it increased the age of consent from 10 to 12 years. 

But the criminalization of marital rape didn’t take place. 

Later, there were numerous cases filed related to marital rape where in one of the recent 

judgments, the Supreme Court in the Case of Independent Thought Vs. Union of India on 

11th October 20174 held that Sexual Intercourse with a girl below 18 years of age was rape 

 
3 Queen Empress Vs. Haree Mohan Maiti,(1886) ILR 8 All 622. 
4 Indian Kanoon, www.indiankannon.org . 
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regardless of her marital status. 

Further, In the Harvinder Kaur versus Harmander Singh case of 19845, the Delhi High Court 

held that the Constitution could not interfere in a household because it would destroy the 

institution of marriage. The court said, “In the privacy of the home and the married life neither 

Article 21 [No person shall be deprived of his life or personal liberty except according to a 

procedure established by law] nor Article 14 [The State shall not deny to any person equality 

before the law or the equal protection of the laws within the territory of India] have any place 

to deal with. 

After the 2012 Nirbhaya Rape case, The Justice Verma Committee recommended criminalizing 

marital rape by stating that marriage did not mean irrevocable consent to sexual acts6. In the 

year of 2019, while introducing “ The Women’s Sexual Reproductive and Menstrual Rights 

Bill, 2018 Shashi Tharoor, a Member of the Parliament in the Lok Sabha stated that Marital 

Rape is not about sex it is about the violence and harm that is caused to the women and it doesn’t 

depend on whether she is married or not it is about the consent that is given by the women. 

DEFINITION OF RAPE:  

Section 375 of IPC, 1860 defines rape. Rape means: 

A man is said to commit “rape” who, except in the case hereinafter excepted, has sexual 

intercourse with a woman under circumstances falling under any of the six following 

descriptions: 

(First) - Against her will. 

(Secondly) -Without her consent. 

(Thirdly) -With her consent, when her consent has been obtained by putting her or any person 

in whom she is interested in fear of death or of hurt. 

(Fourthly) -With her consent, when the man knows that he is not her husband and that her 

consent is given because she believes that he is another man to whom she is or believes herself 

to be lawfully married. 

(Fifthly) - With her consent, when, at the time of giving such consent, by reason of unsoundness 

of mind or intoxication or the administration by him personally or through another of any 

stupefying or unwholesome substance, she is unable to understand the nature and consequences 

of that to which she gives consent. 

 
5 Harvinder Kaur versus Harmander Singh AIR 1984 Delhi 66, ILR 1984 Delhi 546 . 
6 Mukesh and Anrs. Vs. NCT Delhi (2017) 6 SCC 1. 
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(Sixthly) - With or without her consent, when she is under sixteen years of age. Explanation.-

Penetration is sufficient to constitute the sexual intercourse necessary to the offence of rape. 

(Exception) -Sexual intercourse by a man with his own wife, the wife not being under fifteen 

years of age, is not rape.]7 and In the recent amendment the age has been increased from 15 

years to 18 years by the Supreme Court. 

III. RELEVANT STATUTES CONCERNING MARITAL RAPE 

Although the term marital rape per se is not been defined in any statute so far still the traces of 

marital rape can be observed: 

The Domestic Violence Act, 2005 hints at marital rape by any form of sexual abuse in a live-in 

or marriage relationship. However, this only provides civil remedies only but not a criminal 

trial and there are exceptions to it. 

Marital rape is considered cruelty which is a grounds to get a divorce as per section 13 of the 

Hindu Marriage Act, 1955, as stated in several High Court Judgements of the different states 

across the country. And also, Marital Rape is considered as an offense under section 498(A) of 

IPC, 1860 which falls under the category of cruelty. 

Section 498 (A) of IPC, 1860 states that: Husband or relative of husband of a woman subjecting 

her to cruelty. —Whoever, being the husband or the relative of the husband of a woman, 

subjects such woman to cruelty shall be punished with imprisonment for a term which may 

extend to three years and shall also be liable to a fine. Explanation. —For the purpose of this 

section, “cruelty” means: 

(a) any willful conduct which is of such a nature as is likely to drive the woman to commit 

suicide or to cause grave injury or danger to life, limb, or health (whether mental or physical) 

of the woman; or 

(b) harassment of the woman where such harassment is with a view to coercing her or any 

person related to her to meet any unlawful demand for any property or valuable security or is 

on account of failure by her or any person related to her to meet such demand.] 

Section 13(2)(ii)  Hindu Marriage Act, 1955 states that cruelty is a ground for the dissolution 

of marriage and may be defined as willful and unjustifiable conduct of such character as to 

cause danger to life, limb or health, bodily or mental, or as to give rise to a reasonable 

apprehension of such a danger8. The question of mental cruelty has to be considered in the light 

 
7 Indian Kanoon, www.indiankanoon.org . 
8 Indian Kanoon, www.indiankanoon.org . 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
125 International Journal of Law Management & Humanities [Vol. 5 Iss 6; 121] 
 

© 2022. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

of the norms of marital ties of the particular society, to which the parties belong, their social 

values, status, environment in which they live. Cruelty need not be physical. If from the conduct 

of the spouse it is established or an inference can be legitimately drawn that the treatment of the 

spouse is such that it causes apprehension in the mind of the other spouse, about his or her 

mental welfare then this conduct amounts to cruelty9.  

Further, The Protection of Women from Domestic Violence Act, passed by Congress in 2005, 

recognizes marital rape as a form of domestic violence. The woman can sue her husband under 

this law for marital rape. 

Needless to mention, Women living and wishing to challenge the sexual violence of their 

husbands are currently denied state protection, since the Indian law in Section 375 of the Indian 

Penal Code of 1860 has a general exemption from marital rape. The basis of this exemption 

goes back to the statements of Sir Matthew Hale, C.J., in seventeenth-century England. Hale 

wrote: 

"The husband cannot be guilty of a violation committed by himself against his legitimate wife, 

since with his mutual consent and marriage contract, the wife has given herself in kind to her 

husband, who cannot withdraw"10. 

IV. RAPE VERSUS CRUELTY 

Under the Section 375 of the IPC, 1860,  the term rape is defined which starts with the sentence 

that A Man said to Commit Rape,  this sentence clearly depicts that the act or offence has 

been committed and whether such act or offense is so committed falls under section 375 or not, 

has been discussed. So by looking into all the exceptions and subsections of 375 the court will 

decide whether the committed act falls under the definition of rape or not.  Here Section 375 is 

dealing with the act that is committed but not the act that is going to be committed. 

Whereas on the other hand, the term Cruelty as per Hindu Marriage Act, 1955 states that the act 

which is committed or going to be committed, will affect both physical or mental harm to the 

woman by the acts committed by the Husband or by the Husband’s family members. As per this 

section in order to amount to cruelty it need not be physical harm, it can be mental harm also. 

But on the flip side, the definition of Rape depicts the physical harm caused to women but not 

the mental harm. 

Moreover, Section 498(A) of IPC 1860 clearly states that Cruelty means any harm caused either 

 
9 Maya Devi v. Jagdish Prasad, AIR 2007 SC 1426. 
10  Britannica,1 Sir Mathew Hale, History of the Pleas of the Crown 629 (1778). 
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physical or mental health of the women by her  Husband or by her Husband family members 

which is going to cause any injury to her health and danger to her life in the future. This 

definition clearly depicts that the act is committed by the Husband or by his family members 

but when the definition of Rape as per section 375 of IPC, 1860 is looked into it just states that 

A Man who commits where that particular man doesn’t fall under the category of Husband. So 

it might be any Man apart from the Husband.  

Further, the definition of Rape under section 375 IPC,1860 talks about Sexual Intercourse by 

the Man to the Woman but whereas the term cruelty has nowhere coined the term rape or sexual 

intercourse by the husband. Under section 375 of IPC 1860, it is clearly stated that if sexual 

intercourse or sexual acts by a man with his own wife” when the wife is above 18 years of age 

would not constitute rape. It is this provision that is being constitutionally tested. 

Lastly, If the Man has committed an Offence under section 375, IPC, 1860 it is a heinous offence 

and rigorous punishment is provided but where as marital Rape is committed by the husband 

on his wife it just falls under the grounds of Cruelty and the punishment that is so provided is 

simple. 

V. CONSTITUTIONAL VALIDITY OF THE MARITAL RAPE 

Article 14 of the Indian Constitution deals with the Right to Equality which means Equality 

among Equals. The Concept of Intelligible Differentia came into light which states that 

classification must be made based on the Intelligible differentia which distinguishes persons or 

things that are grouped together from those that are left out from the group also the differentia 

must have a rational nexus to the objects sought to be achieved by the executive or legislative 

action under challenge. 

There was no discrimination made under section 375 of IPC, 1860 because the class of 

unmarried women and the women who are married are reasonably classified. Married women, 

when the rape has been committed by their husband, have different provisions and legislations 

to deal with and the Section 375 is applicable to married women where the offence is committed 

by any man apart from her husband and also to the girl whose age is not below the age of 18 

years irrespective of her marital status.  When it comes to the unmarried, the person who has 

committed the offence is not the husband and the term used is ‘Any Man’. To this extent, it can 

be clearly stated that there is no discrimination made between married and unmarried women 

as per Article 14 of the Indian Constitution as the ground Reasonable classification is justified.  

The marital rape exception does not say that sexual assault within a marriage will not be an 

offence at all. Such acts will continue to be punished under other criminal law provisions (for 

https://www.ijlmh.com/
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example, Section 498A, or the offence of causing grievous hurt). Rather what Marital rape does 

say, is that sexual assault within a marriage is legally not rape, and will not be punished as rape 

because marriage is an institution that brings with it certain reciprocal rights and obligations, 

one of which is a “legal right to expect reasonable sexual relations. The right to consent is 

somehow conditioned within marriage by the right to expect reasonable sexual relations, and 

may therefore be treated differently, as long as it is not erased altogether. This is the legal 

version of eating your cake and having it too: “yes, consent is important, but also, rape within 

marriage is not exactly rape11.” 

In the recent Judgement given by the High Court of Delhi, two benches consisting of  Justice 

Shakder and Justice Hari, have given a split decision on the Constitutional Validity of Marital 

Rape. Justice Shakder in his observation has struck down the Marital Rape Exception 2 under 

Section 375 as Un constitutional whereas on the flip side, Justice Hari Shankar upheld its 

Constitutionality. 

In this case, it was discussed that as India inherited the law from the British system. Britain has 

already repealed the law regarding marital rape but India too should try breaking the status quo, 

But the split verdict given by the court hasn’t removed the status quo but has set the ball rolling 

for the good. It was also observed that merely criminalizing marital rape may not stop the Crime. 

India still sees innumerable cases of rape and domestic violence despite the laws in place. Rather 

social reengineering should be given an impetus by the Government and Civil society so as to 

stop such menaces. 

Article 21 of the Indian Constitution talks about the Right to Personal Life and Liberty. The 

Delhi High Court in the Case of Harvinder Kaur V. Harmander Singh on 15th November, 

198312 held that the constitution cannot interfere in the household matter between wife and 

husband because it would destroy the institution of marriage. The Court has pointed out that, In 

the privacy of the home and married life neither Article 21[ No person shall be deprived of his 

life or personal liberty except according to the procedure established by the law] nor Article 14 

[ The state shall not deny to any person equality before the law or the equal protection of the 

laws within the territory of India have any place. Needless to mention it’s just a Hc’s view 

which can be accepted to some extent but not completely as a harmonious approach is necessary 

for meeting the ends of justice for the victim. 

Further, The Supreme Court of India recognized the right to privacy as a fundamental right of 

 
11 Gauthambhatia,The Marital Rape Exception Case, Indian Constitutional law and philosophy, Jan 19, 2022 

https://indconlawphil.wordpress.com/2022/01/19/the-marital-rape-exception-case-two-constitutional-issues/ . 
12 Harvinder Kaur V. Harmander Singh, AIR 1984 Delhi 66, ILR 1984 Delhi 546. 
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all the citizens in the case of Justice KS Puttaswamy (retd.) V. Union Of India13. The 

Decision-making privacy means the ability to make intimate decisions that primarily involve 

one’s sexual or procreative nature and decisions regarding intimate relationships. The Supreme 

Court in many of the cases has also stated and recognized the right to refrain from sexual activity 

as a fundamental right guaranteed by Article 21 of the Constitution to all women, regardless of 

marital status. As a result, forced sexual coexistence is a violation of the Constitution’s Article 

2114. 

The marital exception to the IPC’s definition of rape was drafted based on Victorian patriarchal 

norms that did not recognize men and women as equals. It did not allow married women to own 

property, and merged the identities of husband and wife under the “Doctrine of Coverture.” 

VI. STATUS OF MARITAL RAPE IN OTHER COUNTRIES 

1. United Nations of America: 

Marital rape or spousal rape is criminalized in all the fifty states in the Unites States of America. 

However, not all the states in the United States of America treat marital rape and rape the same. 

Some states like Ohio, Michigan, and Nevada treat them differently. But anyhow, marital rape 

is a crime under some section or the other. In no state, it is legal in accordance with the existing 

laws. 

2. United Kingdom 

In the United Kingdom, all kinds of sexual offences are dealt with under the Sexual Offences 

Act, 2003. In the UK too, marital rape is expressly considered a crime. Section 1 of the same 

talks about rape. A person is said to have committed the crime of rape if the accused penetrates 

his penis into the vagina, anus or mouth of the person without their consent and on purpose. It 

doesn’t matter whether the victim resides with the accused or not, knows the accused or not, or 

is or was married to the accused or not. What matters is the element of consent. If the victim 

hasn’t consented to the penetration, then it will be considered rape15. 

In the case of R Vs. R16 the House of Lords held that it is possible under English Criminal Law 

the commit rape on his own wife. The House of Lords and the Court of Appeal held that there 

is no exception to marital rape under English Law. 

 
13 KS Puttuswamy (retd.) V. Union Of India, (2017) 10 SCC 1, AIR 2017 SC 4161. 
14 Primelegal, Marital Rape in India-Can It be Crminalized?,PRIME LEGAL, 25THOct2022. 
15 SnehaMohanty, Marital Rape: Safe Guarded by the Constitution of India, Legal Service India E-Journal. 
16 R v.R[1992] 1 AC 599. 
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VII. WHY MARITAL RAPE IS DIFFERENT FROM RAPE? 

In order to Understand the difference between Rape and Marital Rape we need to understand 

first what is Marriage? Marriage is Sacred duty for few religions and it is accepted as a 

contractual obligation in a few religions and whereas few religions accept it as a Sacred as well 

as contractual duty. Marriage is Sacred and Purest thread that promotes the Culture of 

ADJUSTMENT AND COMMITMENT among men and women in order to Save and Respect, 

Honor, Pride, and the Values of the Indian Family.  

Marriage is not just an event to Celebrate with everyone for 1 or 2 days rather it is a new 

beginning between two individuals and their families unite together which leads to further 

establishment for the welfare of the family. The Process that occurs between the Husband and 

Wife during the marriage has a sacred duty on them to protect them as well as protect their 

families. Both the Husband and Wife during the Hindu Marriage participate in SaptaPadi where 

each and every round of it has a symbolic meaning and there exists a Groom vow that they abide 

by those and enter into a new life. Further, it proceeds with the Mangalya Dhaaranam 

[Maangalyam tantunaanena mama jeevana hetunaa:  kanThe bandhaami subhage twam 

jeeva saradaam satam] which means  

‘This is a sacred thread. This is essential for my long life. I tie this around your neck, O 

maiden having many auspicious attributes! May you live happily for a hundred years 

(with me)’. 

After all this process with willful consent and legal acceptance by registering the marriage the 

couple becomes united as one. According to the other religions as well they take the acceptance 

of the marriage in front of the heads of their religion which gives validity to their marriage.   

Now the point for consideration is Whether the relationship that a person who has committed 

Rape as per Section 375 of IPC, 1860 has the same relationship as the relationship between the 

Husband and wife?. Whether the offense of rape is similar to the offence of Marital Rape where 

both Husband and wife are known to each other and leave together with their own consent? 

These are the main questions that need to be looked into while making both Rape and Marital 

Rape similar. The Word Marital Rape is completely different from the Rape. Although the word 

rape is seemed to be common in both words the matter of defining them is completely different. 

The qualitative difference between rape and marital rape is the marital relationship, this 

relationship gives a legal right to expect reasonable sexual relations from the spouse which is 

the reason it has been given an exception under the criminal law but whereas rape is between 

two individuals where there is no such reasonable expectation for sexual relations. As we 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
130 International Journal of Law Management & Humanities [Vol. 5 Iss 6; 121] 
 

© 2022. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

Indians believe that marriage is a sacrament duty if the Marital rape is criminalized it creates 

destabilize in the institution of marriage where as in rape there no such relationship between the 

accused and the victim. If all sexual acts by a man with his wife will qualify to be marital rape 

then how will it be equal to Rape under section 375 of IPC, 1860.  

The court while deciding judgments on whether it is a marital rape or not will singularly rest 

with the wife, who cannot always be trusted and there is always a chance to misuse the law. The 

court will not be in a position to rely on evidentiary proof as there can be no lasting evidence in 

case of sexual acts between the husband and his wife, that happens in four walls. But the 

scenario in the concept of Rape under section 375 IPC, 1860 is completely different from the 

concept of Marital rape. Hence, ‘Marital Rape is no less than Rape but it should not be 

equated with Rape’. 

KINDS OF MARITAL RAPE: 

Marital Rape are of 3 Types: Battering Rape, Force-Only Rape, and Obsessive Rape. 

1. Battering Rape: In this kind of Rape women will experience both physical and sexual 

violence and they experience this violence in various ways some are battered during the 

sexual violence or the rape may follow a physically violent where the husband wants to 

make up and coerces his wife to have sex against the will of his wife. Most marital rape 

falls under this category. 

2. Force-Only Rape: In this kind of rape husbands use only the amount of force that is 

necessary to coerce their wives. Battering may not be characteristic of these 

relationships. The assaults are typically after the woman has refused sexual 

intercourse17. 

3. Obsessive Rape: These rapes involve torture and perverse sexual acts that are often 

physically violent. 

VIII. CURRENT SCENARIO OF MARITAL RAPE IN INDIA 

The Legal Position of Marital Rape in India is not a crime against a husband and the same was 

in existence since from a long period of time in India. The Indian Judiciary has also given 

various opinions on criminalizing Marital Rape but nothing to date has brought a change. The 

Importance of consent for every Individual decision cannot be overemphasized. The Woman 

has a remedy under section 498-A of the IPC, dealing with cruelty to protect themselves against 

 
17 Legal Services India, www.legalserviceindia.com (Oct,18th 2022). 
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sexual conduct by the Husband.  

Section 375(2) Of The IPC, 1860 states that the Sexual Intercourse ‘By A Man With His Own 

Wife Provided That The Age Of The Wife More Than 18 Years Would Not Amount To The 

Offence Of The Rape’. This exemption allows a marital right to a husband who can with legal 

sanction exercise his right to consensual or non-consensual sex with his wife. 

 The 172nd Law Commission report suggested that Rape should be replaced by the term Sexual 

Assault, Sexual Intercourse as contained in Section 375 of IPC should include all forms of 

penetration such vaginal, penile, oral, finger/vaginal, and object/vaginal. Rape laws should be 

made gender-neutral as custodial rape of young boys has been neglected by law. A new offense 

with the title of “Unlawful sexual conduct” should be created and insert a new amendment by 

adding the same as Section 376(E). 

The Domestic Violence Act, 2005 has also provided only the civil remedies to the provisions 

of cruelty already gave criminal remedies, while keeping the concept of marital rape 

disregarded, exclusively section 3 of the Domestic violence act, deals with it. Section 122 of 

the Indian Evidence act, 1872 also prevents communication during the marriage from being 

disclosed in court except when one married partner is being prosecuted for an offense against 

the other. Whereas marital rape is not considered a criminal offence, the evidence is admissible, 

although it is relevant, it is a prosecution for battery or physical or mental abuse under the 

provisions of the cruelty. 

The Indian Judiciary has also not answered to the following questions Isn’t the consent a sine 

qua non? Is marriage a license to rape? What makes the difference between rape and marital 

rape?. 

The statistics of Every-married women aged 18-49 years who have ever experienced spousal 

violence were 24.2% in Urban areas and  31.6% in rural areas in the survey Conducted by the  

Ministry of Health and family welfare Survey No.5 in the year 2019 -2021 and a total of 29.3% 

of Urban areas and  31.2% of rural areas.18 

National Crime Records Bureau’s (NCRB) ‘Crime in India’ 2019 reported that a woman is 

raped every 16 minutes and every four minutes, and she experiences cruelty at the hands of her 

in-laws. 

National Family Health Survey (NFHS) 2015-16 data indicate that an estimated 99.1 percent of 

sexual violence cases go unreported and that the average Indian woman is 17 times more likely 

 
18 Ministry of Health and Family Welfare, National Health Survey-5, http://rchiips.org/nfhs/NFHS-

5_FCTS/India.pdf, Survey of 2019 and 2021. 
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to face sexual violence from her husband than from others. 

According to one study by the UN Population Fund, more than two-thirds of married women in 

India, between the ages of 15 to 49 have been beaten, raped, or forced to provide sex19. 

The main problem that arises in India is we believe that Indian marriages are sacred duties and 

even to the most extent it is true. It is very hard to prove evidence that marital rape is committed 

by the husband on wife. The Number of cases that are approached to the Court for Justice that 

marital rape has been committed is less than the cases that occurred in society. There are no 

strict laws that were made in order to take immediate action for marital rape. We have fewer 

medical facilities in order to identify the actual offence that is committed. Even in the part of 

proving the case that marital rape is committed we don’t have a sound part of the evidence and 

it is very hard to prove that the marital rape has taken place between husband and wife inside 

the four walls. There is high chance that the wife can misuse and might charge their innocent 

husband with false cases of marital rape. It will be difficult for husbands to prove their 

innocence and may put the entire marriage system in chaos. 

Marital Rape is not an offence like the other offence here the main issue is that these crimes are 

committed in a space where there are no eyewitnesses and also there will be very less chance 

get a doubt because of the relationship between the husband and wife. 

IX. CONCLUSION 

The Debate on Criminalizing marital rape in India is very crucial in establishing substantive 

equality for married women. Section 375 of IPC has provided an exception for the husband 

which has caused discrimination against the married women, this discrimination had led to the 

thought process of criminalizing of the offence because the other remedies so provided don’t 

fulfill meet the ends of justice for the victim. The importance of Will and Consent for every 

individual decision cannot be overemphasized. A woman can protect her right to life and liberty 

but not her body within her marriage, which is just ironic. Women so far have had recourse to 

section 498-Aof the IPC dealing cruelty to protect themselves against perverse sexual conduct 

by the Husband. But this Perversion definition was not interpreted by the courts within spousal 

relations. 

Rather than debating for Criminalizing or decriminalizing the offence of Marital Rape, It is best 

to adopt the Harmonious approach to resolving the dispute. As per the above analysis made 

there are both pros and cons on both sides. The Ultimate aim is not criminalizing or 

 
19 Law&policy, Marital Rape,JournalsOfIndia, 16 Jun 2022. 
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decriminalizing, rather it is to provide justice to the victim. So instead of adding the marital rape 

as an offence under section 375 of IPC, 1860 or by removing the exception for the husband,  

Firstly it is better to make new legislation with respect to the concept of marital rape with a 

clear explanation and in such a way that provides a solution to the victim and at the same time 

provides the rigorous punishment for both husband and wife for committing the offence & also 

for misusing the provisions. The Act can be a Quasi-criminal act that exclusively deals with the 

offence of marital rape. Secondly, the law alone cannot be used to fight marital rape issues, 

societal change is pivotal, and Societal change is important. Thirdly, there should be certain 

amendments that need to be made under the Evidence act in support of the legislature for the 

strict analysis regarding marital rape. So, adopting this harmonious approach it may help in 

resolving the disputes and meeting the ends of justice for the victim. 

***** 
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