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ABSTRACT 

Currently the whole world is in the clutches of an unprecedented intractable pandemic 

known as Covid-19. Our lives have come to a halt. No sector has been able to escape the 

curse of this pandemic. The legal system too has been hit by this pandemic. The period post 

Covid-19 is going to witness a huge explosion of cases which will flood our courts and may 

result in possible breakdown. Therefore, a roadmap is very necessary to insulate our legal 

system form possible breakdown. This article seeks to explore and emphasize the 

significance of mediation as a tool to resolve trivial offences. 

 

I. INTRODUCTION 
Currently the whole world is in the clutches of an unprecedented intractable pandemic known 

as Covid-19. Our lives have come to a halt. No sector has been able to escape the curse of this 

pandemic. The legal system too has been hit by this pandemic. The period post Covid-19 is 

going to witness a huge explosion of cases which will flood our courts and may result in 

possible breakdown. Cases related to employees, contracts, business units, labours, marital 

relationships etc. might be instituted in large numbers in Indian courts. These cases will add to 

the already massive pending cases at various courts. Therefore, a roadmap is very necessary to 

insulate our legal system form possible breakdown.  

II. ALTERNATE DISPUTE RESOLUTION (ADR) METHODS   

The recognition of Right of access to Justice compelled the States to devise different methods 

for the effective enforcement of this right. The judicial courts of our country are already choked 

with the pending cases. As on 1st July, 2020 there were 60,444 pending matters before the 

Supreme Court2. This figure is more alarming for High Courts and Subordinate Courts. 

Therefore, it would not be wise to add to the misery of the courts. The recognition and 

implementation of ADR (Alternative Dispute Resolution) methods greatly contributed in 

effective and expeditious disposal of new and not so serious matters. ADR methods include 

 
1 Author is a student at Amity University Raipur, Chhattisgarh, India. 
2 Types of Matters in Supreme Court of India, (Mar. 22, 2021, 4:29 PM), https://main.sci.gov.in/statistics 
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Negotiations, Mediations, Arbitration, Conciliations, Pre-judicial settlement, Lok-Adalats, etc.   

III. MEDIATION   
The concept of Mediation involves settling of dispute between parties with help of a neutral 

third party known as Mediator. A Mediator may be appointed by the Court or by the mutual 

consent of the parties to the dispute.    

The concept of mediation can be traced to the roots of Indian culture. A flashback at the villages 

would reveal that the disputes were mainly resolved with the intervention of Panch or reputed 

elders of the village through the institution of Panchayat. Therefore, the concept of ADR is not 

a new one rather it is a formal recognition of our long-practiced methods. Mediation started in 

our neighboring countries, Bangladesh, Pakistan and Sri Lanka, earlier than India.  

The legislature amended Section 89 of the Civil Procedure Code, 1908 by Civil Procedure 

(Amendment) Act, 1999, which came into force in 2002, to empower the civil courts to refer 

matters for settlement through ADR methods. The Amendment was outcome of the 

recommendations of the Law Commission of India and the Malimath Committee.  

In 2002, a group of lawyers in Ahmedabad formed a trust called Amlead and opened a 

mediation centre. Subsequently, a mediation centre was established in Madras High Court in 

April, 2005. Thereafter a pilot project on mediation was started in Delhi in August, 2005. 

Ultimately a permanent Mediation Centre with all modern facilities was launched at Tis Hazari 

Court complex in October, 2005.   

Some of the advantages of mediation include speedy disposal of cases, cost effectiveness, 

amicable settlement, etc.  

IV. DOMESTIC VIOLENCE 
Rise in the Cases of Domestic Violence 

World Health Organization had issued warnings regarding the rise of intimate partner violence 

as distancing measures were put in place and people were encouraged to stay home. The 

statistics of domestic violence case in Jingzhou, a city in the Hubei province of China, the 

region where Covid-19 was first detected, was found to be three times as compared to previous 

year statistics.3 

Though there was a complete lockdown in India, it seems that there was no lockdown on 

 
3 Shemin Joy, Coronavirus Crisis: No lockdown for domestic violence, Deccan Herald, (April 26,2020), 

https://www.deccanherald.com/specials/insight/coronavirus-crisis-no-lockdown-for-domestic-violence-

829941.html 
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domestic violence. The complaints received by the National Commission for Women (NCW) 

have revealed that between March 25, 2020 and May 21, 2020, 1,477 complaints of domestic 

violence were lodged by women. This 68-day period witnessed more complaints as compared 

to March- May in the previous 10 years. Recent statistics of National Legal Service Authority 

(NALSA) suggest that the nationwide lockdown had led to a rapid augmentation in the cases 

of domestic violence. The data revealed that Uttarakhand (144) has witnessed highest number 

of domestic violence cases in the two months during lockdown followed by Haryana (79) and 

Delhi (63) securing second and third places respectively.4 

Domestic Violence Cases and Mediation 

Mediation has been accepted as the most efficient and effective method to resolve matrimonial 

disputes. However, domestic violence cases has proved to be an impediment in the path of 

mediation of matrimonial cases because such cases are dealt under Protection of Women from 

Domestic Violence Act, 2005 and Section 12 of the Act provides for the trial disposal of these 

cases by a Magistrate in 60 days. However, such dead-line is rarely complied with because 

cases of such nature are never wrapped up in 60 days unless parties reach a mutual agreement 

or compromise.   

Advantages and Disadvantages of Adversary Trial in Domestic Violence Cases 

Court trial mainly follows adversary method which is long and slow process. However, in the 

matter of this kind it aggravates the tension and dispute between the parties. It doesn’t affect 

only parties but also children as they experience distressing court process. It also affects the 

reputation of the family which in turn has long-lasting and bad effects on children. 

On the other hand, there are several advantages of mediating disputes of this kind such as timely 

justice, confidentiality, cost-effectiveness, informal procedure, power of control, full freedom 

of parties to reject the outcome, etc. 

V. MEDIATION IN INDIA 
Mediation in India is regulated by the Arbitration and Concilliation Act, 1996; Code of Civil 

Procedure, 1908, etc. Section 30 of the Act states that an ‘Arbitral Tribunal may use mediation 

to encourage settlement of disputes.’ But this Act mainly deals with disputes of kinds such as 

domestic arbitration, international commercial arbitration and enforcement of foreign arbitral 

awards.  

 
4 NALSA’s Interim Report on Legal Aid during the Pandemic, https://www.livelaw.in/pdf_upload/pdf_upload-

374882.pdf 
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Section 89 of CPC, 1908 empowers the court to refer the parties for mediation if it appears that 

there exists an element of settlement. But this power of the court is confined only to the civil 

cases.  

However, there is no scope for offences of trivial nature or involving personal relationships for 

mediation because these offences are dealt under IPC, 1860 or Code Of Criminal Procedure, 

1973 or special acts. So, domestic violence doesn’t fit for mediation. 

Expanding the Scope of Mediation 

There is need to expand the horizon of mediation for effectively and timely disposal of offences 

of trivial nature or involving personal relations or compoundable nature because justice delayed 

is justice denied. Delhi High Court in the case of Dayawati v. Yogesh Kumar Gosain5, held 

that a criminal offence of cheque bounce under Section 138 of Negotiable Instrument Act, 

1881 which is a compoundable offence can be resolved through mediation. Meanwhile, 

considering the exigencies of present situation, this is a high time to adopt such approaches 

while dealing with offences of private nature which are even non-compoundable. 

The Apex Court, in the case of Gian Singh v. State of Punjab and Anr.6, dictated that High 

Courts, by exercising its inherent power under Section 482 of  Code of Criminal Procedure, 

1973, can revoke the criminal proceeding or criminal complaint involving a non-compoundable 

criminal offence which overwhelmingly and predominantly bear civil savour arising out of 

civil, mercantile, commercial, financial, partnership or similar transactions, if the offender and 

the victim have amicably settled all the disputes. 

Therefore, there are many occassions when the courts have mediated offences of domestic 

violence in the ‘interest of justice’ in spite of its being prohibited by law.  Section 498-A of 

IPC, 1860 constitute the offence of domestic violence. Moreover, under Section 320 of Code 

of Criminal Procedure, 1973 it is made a non-compoundable offence where no compromise is 

allowed even by the courts because they are considered to be an offence of serious nature. 

However, Indian courts have been preferring mediation for resolving matrimonial disputes 

regardless of the nature of the offence. The Supreme Court of India in 2013 suggested all 

criminal courts to embrace mediation with specific regard to cases falling under Section 498-

A of IPC, 18607. In the matter of Mohd. Mushtaq Ahmad v. State8, the wife instituted a 

divorce petition along with an FIR against her husband under Section 498-A of IPC, 1860. The 

 
5 (2018) 1 JCC 53 
6 (2012) 8 SCR 753 
7 K. Srinivas Rao v. D.A. Deepa, (2013) 5 SCC  226 
8  (2015) 3 AIR Kant R 363 
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High Court of Karnataka ordered the parties to undergo mediation under Section 89 CPC, 1908. 

The dispute was resolved amicably through mediation and subsequently the wife quashed the 

FIR. The Court permitted the quashing of FIR in pursuance of its inherent power under section 

482 of CrPC, 1973 in the interest of justice. Similarly, in Gurudath K. v. State of Karnataka9, 

the court affirmed that in the case of matrimonial offences which are non-compoundable if the 

court is satisfied that the parties have settled the dispute amicably then Section 320 of CrPC, 

1973 would not constitute an impediment in the exercise of power of quashing the FIR or 

criminal complaint in respect of such offences.  

VI. ANALYSIS 
The critics of mediation considers it ineffective in criminal matters as the wrongdoer escapes 

punishment and sets bad example. This subject the society to a great threat as criminals would 

roam freely on the street. They are of the view that crimes related to women, being of serious 

nature, should not be undermined by simply pardoning the accused and settling matters 

amicably.  

 Therefore, such method is proposed to be adopted with regard to the exigencies of the present 

situation i.e., Covid-19 and interest of the parties. Such offences involve the elements of 

emotions and bonds. These offences are mainly triggered by heat of the moment or out of 

frustration or greediness. Thus, once a couple resorts to legal remedy by approaching the court, 

they lose their happiness and peace of mind. It results in imposition of additional workload to 

the court as well misery to the lives of parties to the dispute. They are many occasions where 

the parties have withdrawal their complaint subsequently falling for emotions. Moreover, 

marriage is a sacred union of two individuals which should be salvaged till last possibilities. It 

would be sensible that the parties must be provided an option to settle their disputes amicably 

and lead a happy and peaceful life rather than indulging in hectic and horrific court processes. 

The Courts are not under obligation to settle every case of domestic violence through mediation 

instead it should refer only ‘appropriate cases’ where there is possibility of settlement. It is 

remarkable that parties are not bound to accept the result of mediation and thereafter they can 

appeal the court to take up their matter.  

VII. CONCLUSION 
Mediation can prove to be a great method for tackling large number of trivial nature offences 

posts this pandemic. However, there is need to explore and expand the scope of ADR to release 

 
9 (2014) MANU 2695 
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the burden of the courts of our country. There is a need to realise the potential of ADR which 

will lower the caseload and rejuvenate our courts. Further it can also be a great career 

opportunity for lawyers specially budding lawyers who in spite of having good knowledge 

hesitate to indulge in regular litigation 

***** 
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