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  ABSTRACT 
The medical profession is one of the noblest professions and, it preserves to save lives. They 

provide vital services such as the promotion of health and prevention of illness etc. Mistakes 

are an inevitable part of the human being. The outcome of deficiency in service is 

negligence. Patients, as a consumer, have their rights to be protected. The Consumer 

Protection Act, of 1986 has been replaced by Consumer Protection Act, 2019 with the aim 

to establish authorities for effective administration and settling consumer disputes in speedy 

manner. When we touch on the topic of medical negligence, it should be seen in two ways 

that are individual as a doctor as well an employer level. The author has discussed various 

case laws to clearly understand Medical Negligence under consumer law. 

Keywords: medical negligence, consumer, service, deficiency, patient. 

 

I. INTRODUCTION 
India has a population of 140 crores3 and the country's doctor-population ratio is 1:834, with 

13.01 lakh allopathic doctors and 5.65 lakh AYUSH doctors4. Medical service is an essential 

criterion to survive in life, and it should be regulated so that consumer rights are not violated. 

In ancient literature, Manu Smriti and Kautilya’s Arthasastra describes the social, political, and 

economic conditions of ancient society. Manu, discuss about ethical trade practices and also 

prescribes code of conduct for traders and punishments for crime5. Kautilya’s Arthasastra (313-

289 BC) describes the role of the State in regulating trade and its duty to prevent crimes against 

consumers. The state also controlled and regulated medical practice, and there were laws to 

ensure that medical practitioners exercised due caution in the treatment of patients6.  

 
1 Author is a Research Scholar at Tamil Nadu Dr. Ambedkar Law University, Chennai, India. 
2 Author is a Professor at Directorate of Legal Studies, Tamilnadu. 
3 https://www.worldometers.info/world-population/india-population/html. 
4 PTI, 1.96:1000 nurse-to-population ratio in India at present: Govt to Rajya Sabha,Financial Express (Apr., 

5,2022,5.00 pm), https://www.financialexpress.com/lifestyle/health/1-961000-nurse-to-population-ratio-in-india-

at-present-govt-to-rajya-sabha/2482545/. 
5 Dr. A. Rajendra Prasad, Historical Evolution of Consumer Protection and Law in India, JTCL 132,133(2008). 
6 Pradeep S. Mehta, Economic Regulations, Competition, and Consumer Protection in Ancient India, 63 Antitrust 

Bull. 316 (2018). 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
212 International Journal of Law Management & Humanities [Vol. 5 Iss 5; 211] 
  

© 2022. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

The Consumer Protection Act, 1986 has been replaced by Consumer Protection Act 2019 which 

intends to protect consumer’s rights by establishing authorities to administer and settle 

consumer disputes in a timely and effective manner. The Magna Carta of Consumer's Rights 

are a) The right to safety; b) The right to be informed; c) the right to choose; and d) the right to 

be heard. 

II. CONSUMER 
The consumer is the ultimate user of the product or service. According to Section 2(7) of the 

Consumer Protection Act, 2019, the person who avails the service for consideration either for 

personal use or to earn livelihood and beneficiaries of such services should be made with the 

approval of the consumer. It includes offline or online transactions through electronic means or 

by teleshopping or direct selling or multi-level marketing, but excludes the person who avails 

for commercial purpose. 

A medical trust rendering service to its nurses comes within the meaning of a ‘consumer’7. A 

patient has various rights as a consumer. Consumer has right to choose the doctor as they wish. 

Before going to a hospital a consumer can know about the doctor’s qualification and experience. 

Doctor should explain about the treatment/medicine which are prescribed to a consumer. 

Consumer has right to know about the risk and side effects of medication. They have right to 

ask questions and clarify their doubts about the treatment. Doctor’s should maintain 

confidentiality regarding the patient’s illness. As a patient, the consumer has right get the details 

of the bills they have paid for. If the patient has moved to another hospital, he/she has right to 

know the reason for. The patient should be given medical records for future reference. If they 

are doubtful about the medicines or treatment, patient have right’s to take second opinion.  

Patient should be handled with due regard for their modesty when being physically examined 

by the doctor. The doctor should get informed consent from the patient as well as attended or 

family member. 

III. MEDICAL NEGLIGENCE 
According to Black's Law Dictionary, Negligence means as the failure to exercise the standard 

of care that a reasonably prudent person would have exercised in a similar situation. "Duty," 

"breach," and "resulting damage" are the three ingredients of negligence. The Apex Court in 

the case of Dr. Laxman Balakrishna Joshi v. Dr. Trimbak Babu Godbole8, wherein duties of a 

medical practitioner were defined- 1.he owes a duty of care in deciding whether to undertake 

 
7 Lilavati Kirtilal Mehta Medical Trust v. Unique Shanti Developers and Ors., MANU/SC/1574/2019 (India). 
8 Dr. Laxman Balakrishna Joshi v. Dr. Trimbak Babu Godbole, AIR 1969 SC 128 (India). 
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the case, 2. He owes a duty of care in deciding what treatment to give and, 3. He owes a duty 

of care in the administration of that treatment. Under Consumer Protection Act, 2019, Medical 

profession and Medical treatments are called as services. The doctor should exercise the legal 

standards and principles with reasonable care and skill.  The doctor cannot promise the medical 

treatment, who follows standard of care applicable to the procedure will be successful, since it 

varies from case to case. In case of errors, Doctors may be held liable for negligence and lack 

of standard competence, because these are faults that any average skilled medical practitioner 

should be able to prevent. . Every professional cannot be highly skilled or expertise in the field 

he practices. Mere failure of treatment and death of patient doesn’t mean that medical 

negligence, there should be medical evidence or material available on record to prove medical 

negligence9.  

As held in the case Dr. Ganesh Prasad and Anr. V. Lal Janamajay Nath Shahdeo, the death of a 

patient while undergoing treatment does not amounts to medical negligence10. In the case of Dr. 

Kunal Saha vs. Dr. Sukumar Mukherjee and Ors.11, the National Commission held that error of 

judgment in diagnosis or failure to cure a disease does not necessarily mean medical 

negligence. When a patient does not give a proper medical history, the doctor cannot be blamed 

for the consequences12.In Bolitho test13, there are two factor to assess medical negligence had 

occurred or not i.e a) Whether the medical practitioner acted as per a practice accepted by a 

competent medical practitioner, b) If no, if the deviation from the norm can be justified as being 

reasonable. 

Except medical emergency, Informed consent is taken from the patient as well as family 

member or attendant. Medical treatment cannot be delayed when the patient is not possible to 

give consent owing to medical condition. If the consent is given for particular treatment but 

doctor has done some other treatment, then it leads to medical negligence. 

Negligence per se means negligence in itself. If an act violates a statute or regulation then it is 

considered as negligence per se. when a person doesn’t have knowledge for particular system 

of medicine, but he practices itself negligence per se14. 

 
9 Jacob Mathew v. State of Punjab, (2005) 6 SCC 1(India). 
10 Dr. Ganesh Prasad and Anr. V. Lal Janamajay Nath Shahdeo, I (2006) CPJ 117 (NC) (India). 
11 Dr. Kunal Saha vs. Dr. Sukumar Mukherjee and Ors., III (2006) CPJ 142 (NC) (India). 
12 S. Tiwari vs. Dr. Pranav, 1(1996) CPJ 301 (NC) (India). 
13 Bolitho v. City and Hackney Health Authority (1996) 4 All ER 771 (India). 
14 Poonam Verma vs. Ashwin Patel and Ors. (1996) 4 SCC 322 (India). 
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IV. DEFICIENCY IN SERVICE 
Service15 means any kind of service that is made available to potential users for consideration. 

there are no limitations on the services that can be added to the service definition, but it also 

includes the provision of facilities in connection with banking, financing, insurance, transport, 

processing, supply of electrical or other energy, board or lodging or both, housing construction, 

entertainment, amusement or the purveying of news or other information. The definition 

excludes the two types of services a) service rendered free of charge; b) service rendered under 

a contract of personal service under Consumer Protection Act, 2019. 

In the year 1994, the Madras High Court held that service rendered by the doctor or hospital by 

way of diagnosis and treatment both medicinal and surgical would not be covered within the 

meaning of “service” under Consumer Protection Act, 198916. A drastic change occurred in the 

year 1996, when the Indian Medical Association v. V.P. Shantha & Ors17, a landmark decision 

in the realm of medical care, was decided. The court held that Medical treatment considered to 

be a service and medical practitioners are accountable for the service deficiencies. 

The deficiency18 means in pursuance of a contract or relation to any kind of service performed 

by a person with fault, imperfection, shortcoming or inadequacy in the quality, nature and 

manner of performance.it includes a) any act of negligence or omission or commission by such 

person which causes loss or injury to the consumer; and b) deliberate withholding of relevant 

information by such person to the consumer. 

A patient and family members can seek redressal of grievances from the Consumer Courts. A 

hospital has the right to demand payment, but it also has the prime duty to take care of a patient 

facing a health emergency.19 Duty of Care not ends with the surgery20. In order to sue a doctor, 

there must be a direct connect between the patient’s sufferings and medical treatment she has 

received. The doctor is held vicariously accountable for the actions of his staff, who assist him 

in every aspect of treating the patient21. A doctor cannot be accused of medical negligence 

unless it is substantiated with the opinion of medical experts22. 

As we discussed earlier, when the patient’s rights has been violated as a consumer then it results 

 
15Section 2(42) Consumer Protection Act, 2019, No. 35, Acts of Parliament, 2019 (India). 
16 C.S. Subramanian v. Kumarasamy (1994)2 C.T.J. 294. 
17Indian Medical Association v. V.P. Shantha & Ors. AIR 1996 SC 550 (India). 
18 Section 2(11) Consumer Protection Act, 2019, No. 35, Acts of Parliament, 2019 (India). 
19 Yashumati Devi v. Christian Medical College, 2020 SCC Online NCDRC 211(India). 
20 Pankaj Toprani and Others v. Bombay Hospital and Research (NCDRC), First Appeal No. 101 of 2016. 
21. Mohan Dai Oswal Cancer Treatment & Research Foundation & Ors. V. Prashant Sareen & Ors, 

MANU/CF/0352/2019. 
22 Tanveer Jahan v. All India Institute of Medical Science and Ors MANU/CF/0321/2020. 
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in deficiency. The hospital has to maintain proper record of the patient as, there is no reasonable 

explanation for the missing treatment prescriptions which amounts to deficiency in service23. 

Denial of reimbursement of medical bills24 and Hospital is vicariously liable for the acts of the 

doctors for conducting improper surgery25 is deficiency in service. 

Failed sterilization26- public policy does not prevent the parents from recovering damages for 

the unwanted birth. The Service rendered by government of its beneficiaries are not of the nature 

as may be that of a consumer27. Even patient receives medical services at concessional rates, 

then it falls under the purview of Consumer Protection Act, 2019. The word “payment’ is 

important  in determining whether medical services offered by a government or private hospital 

are included in the definition of service under Consumer Protection Act, 2019 or not. 

V. CONCLUSION 
The author has examined medical negligence in various aspects. Recently, on 29 March, 2022, 

a doctor committed suicide, who was charged with murder after patient’s death. The FIR was 

filed against her based on unverified allegations of medical Negligence. The unwarranted 

harassment on doctor without negligence being certified will make expensive medical care. 

Medical negligence has to be proved with medical evidence and material record on 

circumstances so that the innocent doctor who has attended the patient with due care will be 

saved. The patient should be treated with due care, if not, the people will lose hope on the 

doctors. The doctor should treat patients with dignity. Indian Medical Association should verify 

the hospital and doctors are maintaining the standard care and principles as per the rules and 

regulations. 

***** 

 
23 Sushmita Roychowdhury and Ors. V. B.M. Birla Heart Research Centre and Ors. 2017 SCC OnLine NCDRC 

976. 
24 District Project Coordinator and others v. Smt. Vidhya Devi w/o Late Sh. Yashwant Singh Yadav 

MANU/CF/0174/2014. 
25 Renu Aggarwal w/o Bhanu Aggarwal v. Director, Christian Medical College and Hospital and others 2016 SCC 

Online NCDRC 1693. 
26 State Of Haryana and Ors. Smt. Santra, AIR 2000 SC 1888 (India). 
27 Additional Director Cghs. Pune, V. Dr. Rl Butani I (1996) CPJ 255 (India). 
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