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Medical Negligence – Not about Undesired 

Outcome, but Based on Reasonable Care 
 

AKSHAYA S. KUMAR
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  ABSTRACT 
Medical Negligence is a concept that has been in play for quite a long time. It is crucial to 

note that medical Negligence is not about getting an undesired outcome, but it strongly 

dwells on the concept of providing reasonable care to the patients when in need. It is more 

about the conduct of the medical professionals, which includes making time for their 

patients, explaining different approaches and corresponding risks in a language that their 

patients could understand, giving sufficient time for the patients to weigh the pros and cons 

of each approach and then obtain informed consent, providing reasonable care and being 

empathetic towards the patients and treating their patients in the way in which they would 

want to be treated if they were the patient and so on. This paper throws light on the 

ingredients of medical Negligence, the duty of the medical practitioner towards at-risk 

third parties, the liability associated with medical Negligence, tests laid down to establish 

a thin line of difference between medical Negligence and an act that could serve as a 

defence and finally some suggestions to avoid such reckless behaviour on the part of the 

medical professionals. 

 

I. INTRODUCTION  
Medical Negligence has been coexisting with us right from the origin of mankind, though the 

very term hasn’t been used to address the issue. In earlier days, our ancestors did not have 

qualified doctors to treat them in case of medical emergencies. In India, there was a person 

called ‘Vaithyar’ who was considered to be equivalent to a doctor. He would be the only person 

in the village who was aware of the medicinal properties of various herbs that were used to 

treat different diseases. The question here is, how does the ‘Vaithyar’ know that giving 

‘Keezhanelli’ for jaundice would help cure it? What makes him proficient at this without 

getting a formal education in it? In recent times allopathy medicines and various other drugs 

have been tested on animals before bringing it for human use. But in earlier days, they had to 

test it on themselves to see if it worked on them or not. If it does, then they’ve found a cure for 

a disease, and if it doesn’t, then there lies the problem. When it comes to pregnant women, 

 
1 Author is a student at School of Excellence in Law, The Tamil Nadu Dr. Ambedkar Law University, India. 
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there would be an old experienced lady in the village who helped in delivering the baby. Here 

experience refers to the practical exposure to such situations and the takeaways from the same 

and not the theoretical knowledge. So, from these, it is quite evident that there has been medical 

errors and Negligence right from the early days. Of course, I am a strong believer in the fact 

that nobody is perfect and that everyone learns from their mistakes, creating room for growth. 

But I feel that medical professionals are exceptions to this belief. This doesn’t mean that only 

when a doctor sees no death of his patients he is perfect. But, he should exercise reasonable 

care towards a patient when in need and do what’s best for the patient at that moment in time 

that any other doctor would do if they were in his place. If the patient’s condition had already 

been worse while coming in, then all that the doctor could do is provide comfort in his last 

moments, and this for sure doesn’t make him negligent. This paper will focus on the concept 

of medical Negligence, its ingredients, parameters and tests that are used to determine medical 

Negligence with decided case laws and finally, some suggestions to avoid the same. 

II. WHAT IS MEDICAL NEGLIGENCE? 

For an act of the doctor to be deemed as medical Negligence, the following ingredients have to 

be proved by the ‘Complainant’ or ‘patient’ when it comes to civil cases and by the ‘police 

officer’ when it comes to criminal cases. 

1. Firstly, there must be a duty of care on the part of the doctor towards his patient. 

2. Secondly, there must be a breach of such duty of care. 

3. Thirdly, resultant damage due to the breach of duty of care must be established. 

(A) Duty of care 

The very first element of duty of care is said to have arisen from the moment the doctor had 

consented to treat the patient. This consent may be oral, written or even through his conduct. 

For instance, the doctor can tell his patient his diagnosis and that he could help him out with it 

(Oral consent), or by writing a prescription, he could express his willingness to treat the patient 

(Written consent) or merely through his conduct he could indicate implied consent by 

allocating time to hear out the patient’s concerns or referring him to other doctors or by taking 

efforts to transfer the patient to another hospital due to better care and facilities available at the 

latter. But in case of emergencies, doctors have no choice when it comes to treating the patient, 

and the duty of care begins from the time the patient is brought to the doctor. Such duty of care 

is said to have arisen irrespective of the criminal charges on the patient and the zonal 

demarcations. As per the oath taken by the doctors, they must save lives, and the rest will be 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
1752 International Journal of Law Management & Humanities [Vol. 5 Iss 1; 1750] 
  

© 2022. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

taken care of by the state2. If the doctor feels that he is not equipped to treat the patient, then 

he must make the appropriate referral to the doctor who can treat the patient better. In the case 

of Parmanand Katara vs Union Of India & Ors3, the Petitioner was a human rights activist 

who filed a writ petition in the public interest based on a newspaper report relating to the death 

of a scooterist who was knocked down by a speeding car. In this case, the act of speeding did 

not directly cause the death of the scooterist, but the refusal of the doctors to treat the victim in 

a life or death situation had caused his death. The main intention of the Petitioner was to bring 

to the notice of everyone that a doctor cannot refuse treatment of a patient, especially during 

an emergency, merely because it is a medico-legal case. If it was done so, then the same is 

found to be in violation of Article 21 of the Indian constitution, which states that “No one shall 

be deprived of his right to life and personal liberty except in accordance with the procedure 

established by law.” Hence it was held in this judgement, “ It is the duty of the state to preserve 

the life of its citizens above all cost, as once life is lost, the status quo ante cannot be restored 

as resurrection is beyond the capacity of man.” Thus the Petitioner had prayed before the 

Hon’ble Supreme Court “ to issue directions to the union of India that every injured citizen 

brought for treatment should instantaneously be given medical aid to preserve the life of that 

person and thereafter the procedural criminal law should be allowed to operate to avoid 

negligent death.” The same had been upheld by the court. 

(B) Breach of duty of care 

Breach implies an act of commission or omission on the part of the doctor. The act of 

commission is one where the doctor has done an act that he is not supposed to do, and the act 

of omission is one where the doctor fails to do an act in the place where he has a duty to do so. 

For instance, let us consider a situation where the doctor leaves a surgical gauze in the abdomen 

of a patient during appendectomy surgery. Here the act of the doctor speaks for itself and makes 

it evident that the doctor has done an act that he shouldn’t have done. This is an act of 

commission amounting to Negligence. On the other hand, let us consider a situation where a 

patient has to undergo an open heart surgery for which he should be put under general 

anaesthesia. Before administering general anaesthesia to the patient, the doctor must make sure 

that the patient is not allergic to the same, for which prior testing has to be done. If the doctor 

fails to do the test and the patient is given general anaesthesia for which he is allergic to and 

dies out of complications, then the omission of the doctor has led to the breach of duty on his 

 
2 The Code of Medical Ethics, clauses 10 and 13  
3 1989 AIR 2039 
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part, thereby making him medically negligent. 

(C) Damage caused due to the breach of duty of care 

The most important aspect when it comes to damage is that there must be a direct nexus of the 

damage so caused to the breach of duty of care. In simple terms, the damage that was caused 

as a result of a breach of duty of care must be foreseeable and not remote, and the chain of 

events right from the existence of a duty of care, to its breach, to the resultant damage caused 

must be unbroken. For instance, let us consider a scenario where a patient had been admitted 

for a tonsillitis operation, and after the surgery, he was discharged to leave home. After about 

three months, he died of kidney failure. Here there is a break in the chain of events as there is 

no nexus between the procedure done on the patient and the cause of death of the patient. On 

the other hand, if the patient dies of complications from the surgery due to the carelessness of 

the doctor, then in such cases, the doctor will be held liable for medical Negligence. 

III. DOES THE DUTY OF CARE THAT THE DOCTOR OWES TO HIS PATIENT EXTEND 

EVEN TO AT-RISK RELATIVES OF THE PATIENT? 

The judgement in the case of ABC v St George’s NHS Trust and others4 delivered by the High 

court in London introduced a limited legal duty of care of doctors towards ‘at risk’ third parties. 

Through this remarkable case, Justice Yip effectively introduced rules on confidentiality that a 

doctor owes his patient and at times to the patient’s relatives. The duty of care involves 

clinicians conducting a detailed exercise to balance the interests of their patient in maintaining 

the confidentiality and the interests of any ‘at risk’ third parties and then acting accordingly. 

The balancing act has to be done by doctors according to their professional guidance, but now 

it has a legal force, being incorporated into the common law.5 The ruling does not mean that 

doctors are allowed to breach the confidentiality of their patients or that they have a legal duty 

to contact all the relatives of the patient to inform them of the risks. However, for the first time, 

doctors are legally required to weigh up the interests of relevant third parties in being informed. 

This is a case over the rights of a pregnant woman to be informed of her father’s diagnosis with 

Huntington’s disease, which is a genetic anomaly6. In 2007, ABC’s father had shot and killed 

her mother, for which he was later convicted of manslaughter on the grounds of diminished 

responsibility. During the time of his imprisonment, it was found that he was suffering from 

Huntington’s disease, which has a 50% probability of being passed on through generations. 

 
4 [2020] EWHC 4551 
5 The Lancet | VOLUME 395, ISSUE 10226, P771-772, MARCH 07, 2020 
6 ABC v St George’s NHS Trust and others 
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Doctors sought the consent of their patient, the father of ABC, to disclose his diagnosis to his 

pregnant daughter, but he refused. Only after delivering her child, ABC was mistakenly 

informed of the diagnosis of her father, and on subsequent testing, she was diagnosed with the 

disease in January 2013. ABC alleged that the three NHC trusts that were treating her father 

owed her a duty of care to disclose the fact that her father had been diagnosed with 

Huntington’s disease as she has a greater possibility of inheriting that gene from him. She also 

claimed that had she been informed of the probability of inheriting the disease-causing allele 

on time, then she would have terminated her pregnancy so that she wouldn’t put her child at 

risk for the disease. Justice Yip, however, rejected the claim stating that she had failed to 

establish that she would have gotten herself tested during her pregnancy to terminate the same. 

Justice Yip also stated that the balancing act had been done by the doctors, and there was no 

breach in the duty of care owed to her by them. This duty of care that arises out of the balancing 

act of the doctors is not limited to genetics related cases alone. In this judgement, Justice Yip, 

however, also mentioned an instance where disclosure to a third party must be made. She stated, 

“ contrary to this case; a psychiatrist might consider warning a relative of their patient if the 

patient disclosed hallucinations that urge him to physically harm the relative. Thus the 

balancing act purely varies from case to case, and all that is expected of the medical practitioner 

is for him to perform his duties properly and to take a reasonable and justifiable decision.” This 

case also highlights the necessity of good record-keeping by doctors. Though the doctor had 

treated his patient to the best of his abilities but had failed to record his decisions, then it might 

turn against him in the court, as all that the court would need is evidence to prove him guilty 

or otherwise. 

IV. MEDICAL NEGLIGENCE – DOES IT ATTRACT CIVIL OR CRIMINAL LIABILITY? 

Medical Negligence attracts both civil and criminal liability depending on whether it is a simple 

act of Negligence or gross or culpable act of Negligence. The former would give rise to civil 

liability, while the latter would make the medical practitioner criminally liable. Civil liability 

cases will be tried in a civil or consumer court depending on whether the services rendered by 

the medical practitioner is for monetary consideration or not. If it is a paid service, then the 

Petitioner would approach the consumer court, which has fast track proceedings and which 

also demands minimal court fees. On the other hand, when it comes to free services, the 

complainant usually approaches a civil court. Considering criminal liability, the medical 

practitioner will be tried in a criminal court where an order of arrest shall be passed against 

him. 

https://www.ijlmh.com/
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(A) Criminal Negligence 

Generally, in medical negligence cases that attract Criminal liability, Sections 304A, 336, 337 

and 338 of the Indian penal code shall come into play. In the case of Dr Suresh Gupta vs Govt. 

Of NCT Of Delhi & Anr7, a plastic surgeon was accused of the charge under Section 304A of 

the Indian Penal Code for causing the death of his patient while operating for nasal deformity. 

Two doctors did a post-mortem examination and reported, “the death was due to asphyxia 

resulting from blockage of respiratory passage by aspirated blood consequent upon the 

surgically incised margin of the nasal septum.” This report indicated that adequate care was 

not taken by Dr Suresh Gupta to prevent seepage of blood down the respiratory tract that 

resulted in asphyxia, establishing Negligence on his part. The Special Medical Board 

comprising of medical experts, set up by the investigation team, had opined that “ the blockage 

of air passage was due to aspiration of blood from the wound and it was not likely in the 

presence of cuffed endotracheal tube of proper size being introduced before the operation and 

positioned properly.” The team of experts also emphasised that “ the presence of fluid and 

clotted blood in the respiratory passage is likely, as it invariably occurs antemortem due to 

aspiration from the operation site.” Also noted that “ the presence of fluid and clotted blood in 

the respiratory passage, as noted in the post-mortem report, due to trickling of decomposition, 

cannot be ruled out after the tube is taken out.” Criminal liability requires the very element of 

‘Gross negligence or recklessness’ and not merely a lack of necessary care, attention and skill. 

The decision of the House of Lords in R. Vs. Adomako8 held that “A doctor cannot be held 

criminally responsible for patient’s death unless his negligence or incompetence showed such 

disregard for life and safety of his patient as to amount to a crime against the State.” 

In the case of Dr Suresh Gupta, it was observed from the medical records that the patient had 

gone into cardiac arrest quite early into the surgery, and both the surgeon and the anaesthetist 

started resuscitative measures well within time to save the patient’s life. With bonafide 

intentions, they transported the patient under manual ventilation to another hospital that was 

better equipped to handle such a case. Here the very element of Gross Negligence or Culpable 

Negligence remains absent. Mere inadvertence or some degree of want of adequate care and 

caution might create civil liability but would not suffice to hold him criminally liable. Thus, 

when a patient subjects himself for medical treatment or surgical operation, every careless act 

of the medical personnel cannot be termed as ‘criminal’. It can be termed ‘criminal’ only when 

the medical practitioner exhibits a ‘gross lack of competence or inaction and wanton 

 
7 (2004)6 SCC 42 
8 [1995] 1 AC 171 
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indifference to his patient’s safety. It was also emphasised in this judgement that “ Criminal 

prosecutions of doctors without adequate medical opinion pointing to their guilt would be doing 

a great disservice to the community at large because if the courts were to impose criminal 

liability on hospitals and doctors for everything that goes wrong, the doctors would be more 

worried about their safety than giving the best treatment to their patients. This would lead to 

shaking the mutual confidence between the doctor and patient.” Thus the Supreme court held 

that the act of the doctor must show Negligence or rashness of such a higher degree than it is 

totally apathetic towards the patient to attract criminal liability. Such gross negligence alone is 

punishable. Here since no case of recklessness or gross Negligence had been made out against 

the doctor, he cannot be compelled to face the trial for an offence under section 304A of the 

IPC.  

(B) Civil Negligence 

Civil Negligence on the part of the doctor is usually weighed heavily in case of compensation. 

To seek redressal, the patient or his family can approach the civil court or consumer forum. 

They can also approach the National Medical Commission, Board of Clinical establishment, 

Human rights commission and the women and child rights commission to seek damages. In the 

case of Kusum Sharma & Ors vs Batra Hospital & Med. Research 9 the Appellant Late Shri 

R.K. Sharma, Senior Operations Manager at the Indian Oil Corporation, had visited the doctor 

complaining of breathlessness and discomfort while climbing stairs. On taking an ultrasound 

and CT of the abdomen as advised by the doctor, it was found that there was a mass in the left 

adrenal measuring 4.5 x 5 cm. The mass was tested to be malignant, and consent had been 

obtained from the deceased Appellant to operate and remove the abdominal tumour. The 

surgery was carried out by Dr Kapil Sharma, and during the surgery, the body of the pancreas 

was damaged, but it was immediately attended to by the doctors. The Appellant was fitted with 

two bags to drain out the pancreatic fluids, and in due course, wounds were supposed to heal 

inside, and the fluid drainage was to stop subsequently. But since the flow of fluids did not stop 

even after a considerable amount of time, another expert Dr Bose at the Batra hospital, had to 

perform a second surgery on him. Later On 9.10.1990, Shri Sharma vomited at home and 

arrangements for shifting him to the Batra Hospital were made. Shri Sharma died at the hospital 

on 11.10.1990 on account of ̀ pyogenic meningitis’. Several allegations were raised by the wife 

of the deceased regarding the choice of the approach of the surgery, nature of the mass, the 

necessity of the surgery and so on, for which the doctors had explained their point of view in 

 
9 2010 AIR (SC) 1050 
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their counter-affidavits. Expert AIIM’s doctors had also vouched for the approach of the 

surgeon. In Whitehouse v. Jordon & Another10, House of Lords held that “The test whether a 

surgeon has been negligent is whether he has failed to measure up in any respect, whether in 

clinical judgment or otherwise, to the standard of the ordinarily skilled surgeon exercising and 

professing to have the special skill of a surgeon.”  

According to Halsbury’s Laws of England11, the definition of Negligence is as under:- 

“Negligence: Duties owed to the patient. (a) A person who holds himself out as ready to give 

medical advice or treatment impliedly undertakes that he is possessed of skill and knowledge 

for the purpose. (b) Such a person, whether he is a registered medical practitioner or not, who 

is consulted by a patient, owes him certain duties, namely, a duty of care in deciding whether 

to undertake the case: a duty of care in deciding what treatment to give; and a duty of care in 

his administration of that treatment. (c) A breach of any of these duties will support an action 

for Negligence by the patient.” 

In a celebrated judgment of Bolam v. Friern Hospital Management Committee 12, Lord Justice 

McNair observed, “ A doctor is not negligent if he is acting in accordance with a practice 

accepted as proper by a reasonable body of medical men skilled in that particular art, merely 

because there is a body of such opinion that takes a contrary view.” When there are two 

different schools of approach, both having recognition among practitioners, it is not negligent 

for a  practitioner to follow one in preference to the other. This also accords with American 

law.13  

In Chin Keow v. Government of Malaysia & Anr.14, the Privy Council reiterated the words of 

McNair J in Bolam v. Friern Hospital Management Committee: 

“..........where you get a situation which involves the use of some special skill or competence, 

then the test as to whether there has been Negligence or not is not the test of the man on the 

top of a Clapham omnibus because he has not got this special skill. The test is the standard of 

the ordinary skilled man exercising and professing to have that special skill.” 

In the present case, it had been established that Dr Kapil Kumar, who had performed the 

surgery, had the requisite skill and knowledge and had also expressed a reasonable degree of 

care towards his patient by reacting quickly, thereby fixing bags to drain the pancreatic fluid 

 
10 (1981) 1 All ER 267 
11 Ed.4 Vol.26 pages 17-18 
12 (1957) 2 All ER 118 
13 See 70 Corpus Juris Secundum (1951) 952, 953, para 44 
14 (1967) WLR 813 
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and thereby saving the patient’s life. A doctor is held liable only when his conduct falls below 

the standards set by people skilled in that field, and no negligence is attracted when he performs 

his duty with reasonable care as like any other doctor would do if they were in his position and 

also when the medical practitioner has a genuine difference of opinion in his approach to his 

patient considering the best interest of his patient. Thus, according to the findings of the 

National Commission, the doctor could not be held negligent. 

V. BOLAM’S TEST 

It was in the case of Bolam v. Friern Hospital Management Committee15a test was laid down 

to set a parameter, the non-compliance of which would make a medical practitioner liable for 

Negligence. So far, we’ve seen what medical Negligence is and the liability associated with 

the same, but Bolam’s test is one that establishes a thin line of difference between the act of 

the doctor that constitutes Negligence and the act that serves as a defence. This was a 1957 

case where Bolam, the Appellant, approached Friern Hospital to get himself treated for 

Recurrent depressive disorder. Doctors decided to treat this with the help of Electroconvulsive 

therapy (ECT)16 , which requires 7 to 10 sittings in a span of 2 to 3 weeks, planned on alternate 

days. The scientific concept behind this therapy is that it induces seizures, and it is to be noted 

that psychosis and depression do not coexist17. In earlier days, an injection of camphor was 

administered to induce seizures, but later it was modified to ECT18. Bolam was not briefed of 

the possible risks of the therapy, and also, the doctors chose to refrain from the use of 

Anaesthetics as it was only during that time anaesthesia was introduced, and doctors felt that 

the cones of it outweighed the pros. It was also contended that Bolam was not secured to his 

seat using a belt during the therapy, and that had caused acetabular fracture during the shock 

treatment. This was the first time where a patient was suing the hospital seeking compensation. 

Thus Justice Mc Nair asked for expert opinion in this case. One group of experts were in favour 

of Unmodified ECT, where they supported the use of muscle relaxants, Anaesthesia and belt 

during the therapy, while another group of experts supported the view of Friern Hospital19. The 

concept of informed consent norm was not there in the 1950s and arose only after the Belmont 

 
15 Ibid 11 
16 Mayberg HS, Lewis PJ, Regenold W, Wagner HN. Paralimbic hypoperfusion in unipolar depression. J Nucl 

Med. 1994 Jun;35(6):929-34.  
17 Rigucci S, Serafini G, Pompili M, Kotzalidis GD, Tatarelli R. Anatomical and functional correlates in major 

depressive disorder: the contribution of neuroimaging studies. World J Biol Psychiatry. 2010 Mar;11(2 Pt 2):165-

80.  
18 Taylor S. Electroconvulsive therapy: a review of history, patient selection, technique, and medication 

management. South Med J. 2007 May;100(5):494-8. 
19 American Psychiatric Association. Task Force on Electroconvulsive Therapy. The Practice of ECT: 

Recommendations for Treatment, Training and Privileging. Convuls Ther. 1990 Jun;6(2):85-120. 
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report in 1974. So, the argument on this basis had been ruled out. Thus, Bolam’s test was laid 

down, and it said that “A doctor shall not be guilty of negligence if he had acted in good faith 

and in accordance with a practice accepted as proper by a responsible body of medical men 

skilled in that particular art.” Since in this case, there were two views, and it created confusion 

as to which one was legit, it was added to the test that when there are two approaches accepted 

by experts and if any of the two had been followed by the medical practitioner, then he can’t 

be made liable for Medical Negligence. He would be made liable when there is a failure to 

exercise reasonable care that a prudent man would exhibit under those circumstances. The 

primary criticism faced by this test was that it was peer-reviewed and that people of the same 

profession would try to back their fellow peers some way or the other as a result of which 

justice might get deferred. To overcome this shortcoming, another test called the Bolitho’s Test 

was introduced. 

VI. BOLITHO’S TEST 

In the case of Bolitho v. City and Hackney20, Patrick Bolitho, a two-year-old, was admitted to 

St. Bartholomew’s Hospital for Croup which is the inflammation of the larynx and trachea in 

children associated with infection and difficulties in breathing. Patrick was not intubated, and 

no other measures were taken to comfort him. The doctors were in casualty and couldn’t attend 

to him properly. While he was at the hospital, he had two episodes of severe cough and 

breathlessness, but he recovered on his own. When he developed the third episode, he went to 

hypoxia and psychosis as none of the doctors at the hospital attended to him on time, but he 

was revived. Patrick died after a few days. Patrick’s parents had approached the court, 

contending that it was the Negligence of the doctors that had led to the death of their son. Yet 

again, in this case, the Judge needed expert opinion to guide him better. One group of experts 

were in favour of intubation to enable him to breathe better due to the inflammation of the 

trachea that had blocked the passage of air through it. While another group of experts opined 

that they wouldn’t have intubated Patrick as insertion of the tube into his trachea wouldn’t have 

been possible as it was inflamed. When we apply Bolam’s test, Patrick’s doctors complied with 

one set of the ideology of the experts, and so they won’t be held liable. But the question raised 

in this case is not whether the treatment approach was right or wrong. It was whether the doctors 

were present at the disposal of the patient when the patient needed them the most. Thus, this 

case quashed Bolam’s test and introduced Bolitho’s test where if it could be proved that the 

professional or expert opinion was not capable of withstanding logical analysis, then the 

 
20 [1996] 4 All ER 771 
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hospital or the medical practitioner as the case may be can be held liable. Thus, Bolam’s test 

emphasises the standard of care exercised by medical practitioners, while Bolitho’s test throws 

light on the logical analysis and reasoning given by the experts to the question raised as a 

dispute.  

VII. TEST LAID DOWN IN MONTGOMERY V. LANARKSHIRE HEALTH BOARD 

Nadine Montgomery, the Appellant, in this case21, gave birth to a baby boy on 1st October 1999 

at Bellshill Maternity Hospital, Lanarkshire. Mrs Montgomery is of short stature and was also 

suffering from insulin-dependent diabetes. It is likely for women suffering from diabetes to 

have babies larger than normal, and there can be a specific concentration of weight on babies’ 

shoulders22. Thus the Appellant’s pregnancy was considered to be risky, requiring constant and 

intensive monitoring. She sought assistance from a combined diabetic and obstetric clinic at 

Bellshill Maternity Hospital under the supervision and care of Dr McLellan. In a normal 

scenario, the widest part of a baby’s body is the head. In vaginal delivery, if the head descends 

successfully through the birth canal, the rest of the body will descend uneventfully. But as 

discussed above, Since the widest part of the baby’s body whose mother is diabetic is the 

shoulder, the head may descend, but the shoulders can be too broad to pass through the mother’s 

pelvis without medical intervention. This condition is known as shoulder dystocia23. About 

70% of cases of shoulder dystocia can be resolved by what is known as a “McRoberts” 

manoeuvre24. This involves two midwives or nurses taking hold of the mother’s legs and 

forcing her knees up towards her shoulders so as to widen the pelvic inlet by means of 

hyperflexion25. An attempt can also be made to manoeuvre the baby by suprapubic pressure26. 

This procedure involves the doctor making a fist with both hands and applying pressure above 

the mother’s pubis in order to dislodge the baby’s shoulder and push the baby down into the 

pelvis27. Another procedure that may be attempted is a “Zavanelli” manoeuvre28. This involves 

 
21 Montgomery v Lanarkshire Health Board [2015] UKSC 11  
22 Cohen B, Penning S, Major C, Ansley D, Porto M, Garite T. Sonographic prediction of shoulder dystocia in 

infants of diabetic mothers. Obstet Gynecol. 1996 Jul;88(1):10-3. 
23 ELIZABETH G. BAXLEY, M.D and ROBERT W. GOBBO, M.D, American Family 

Physician. 2004 Apr 1;69(7):1707-1714. 
24 Buhimschi CS, Buhimschi IA, Malinow A, Weiner CP. Use of McRoberts' position during delivery and increase 

in pushing efficiency. Lancet. 2001 Aug 11;358(9280):470-1 
25 Gherman RB, Tramont J, Muffley P, Goodwin TM. Analysis of McRoberts' maneuver by x-ray 

pelvimetry. Obstet Gynecol. 2000 Jan;95(1):43-7 
26 Buhimschi CS, Buhimschi IA, Malinow A, Weiner CP. Use of McRoberts' position during delivery and increase 

in pushing efficiency. Lancet. 2001 Aug 11;358(9280):470-1. 
27 Wei JT, De Lancey JO. Functional anatomy of the pelvic floor and lower urinary tract. Clin Obstet 

Gynecol. 2004 Mar;47(1):3-17 
28 Eugene C.SandbergM.D., The Zavanelli maneuver: A potentially revolutionary method for the resolution of 

shoulder dystocia, American Journal of Obstetrics and Gynecology, Volume 152, Issue 4, 15 June 1985, Pages 

479-484 
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pushing the baby’s head back into the birth canal to the uterus so as to be able to perform an 

emergency caesarean section29. Another possible procedure is a “symphysiotomy”30, a surgical 

procedure that involves cutting through the pubic symphysis, the joint connecting the pubic 

bones, so as to allow the two halves of the pelvis to be separated. Shoulder dystocia, though it 

can be resolved, it also presents risks to the baby.31 The physical manoeuvres and 

manipulations required to free the baby can cause it to suffer a broken shoulder or an avulsion 

of the brachial plexus, the nerve roots which connect the baby’s arm to the spinal cord.32 Mrs 

Montgomery was informed that she was having a larger baby than usual, but she was not 

warned about the risks of her experiencing mechanical problems during labour, especially in 

association with shoulder dystocia. Mrs Montgomery felt that if she had been informed of the 

risks beforehand, she would have taken an informed decision, thereby reducing the risk to her 

baby boy. Hence she filed a suit for Negligence on the part of Dr McLellan for non-disclosure 

of material risks that might have influenced her decision on the choice of approach. Dr 

McLellan explained that in her estimation, the probability of adverse or grave risks associated 

with shoulder dystocia was very minimal. She further added, “If you were to mention shoulder 

dystocia to every diabetic patient and any mother who faces labour that there is a very small 

risk of the baby dying in labour, then everyone would ask for a caesarean section, and it’s not 

in the maternal interests for women to have caesarean sections”. Also, it was found that Dr 

McLellan estimated the foetal birth weight to be 3.9 Kilograms assuming that the baby would 

be born at 38 weeks, based on Mrs Montgomery’s 36 weeks’ ultrasound as she had decided 

that her patient should not have a further ultrasound examination at 38 weeks as the size of the 

baby made the Appellant anxious33. Later, after the delivery of the baby, Dr McLellan stated 

that had she known that the baby would weigh more than 4 kilos, she would have offered Mrs 

Montgomery a C-Section. In general practice, Dr McLellan claimed that she would offer a 

caesarean section to diabetic mothers where the estimated birth weight is 4.5 kilograms. She 

brought down that threshold to 4 kilograms in Mrs Montgomery’s case owing to her short 

stature. Mrs Montgomery’s labour was induced at 38 weeks gestation by the administration of 

 
29 SWENSON PC. Anatomical variations in the female pelvis; the Caldwell-Moloy 

classification. Radiology. 1947 May;48(5):527. 
30 Björklund K. Minimally invasive surgery for obstructed labour: A review of symphysiotomy during the 

twentieth century (including 5000 cases) BJOG. 2002;109:236–248. 
31 Heath T, Gherman RB. Symphyseal separation, sacroiliac joint dislocation and transient lateral femoral 

cutaneous neuropathy associated with McRoberts' maneuver. A case report. J Reprod Med. 1999 Oct;44(10):902-

4. 
32 Dandolu V, Lawrence L, Gaughan JP, Grotegut C, Harmanli OH, Jaspan D, Hernandez E. Trends in the rate of 

shoulder dystocia over two decades. J Matern Fetal Neonatal Med. 2005 Nov;18(5):305-10. 
33 Cohen B, Penning S, Major C, Ansley D, Porto M, Garite T. Sonographic prediction of shoulder dystocia in 

infants of diabetic mothers. Obstet Gynecol. 1996 Jul;88(1):10-3 
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hormones34 as planned by Dr McLellan. She was pumped with more hormones to overcome 

the hindrance that was delaying the process of vaginal delivery. Even after all this, when the 

baby’s head failed to descend, Dr McLellan used forceps35. The baby’s head was halfway out 

through the perineum when the shoulder got stuck. An anaesthetist gave Mrs Montgomery a 

general anaesthetic so as to enable the Zavanelli manoeuvre to be attempted. However, Dr 

McLellan decided to pull the baby’s head with “significant traction” to complete the delivery 

of the head.36 In order to release the shoulders, she attempted to perform a symphysiotomy and 

succeeded to some extent in cutting through the joint. No scalpels with fixed blades were 

available, and the blades she used became detached before the division of the joint had been 

completed.37 During the 12 minutes between the baby’s head appearing and the delivery, the 

umbilical cord was completely or partially occluded, depriving him of oxygen which had 

caused him to suffer from cerebral palsy of a dyskinetic type. He also suffered a brachial plexus 

injury resulting in Erb’s palsy paralysis of the arm. All four of his limbs were affected by 

cerebral palsy.38 Lord Ordinary rejected the contention of Mrs Montgomery as he did not find 

it proper to warn the patient of a risk that was 0.1% likelihood of happening. Thus Lord 

Ordinary declined to follow the approach adopted in  Jones v North West Strategic Health 

Authority39, a case on similar facts where it had been held that the risk of shoulder dystocia 

was in itself sufficiently serious for the expectant mother to be entitled to be informed. 

However, Lord Ordinary sided with Lord Bridge’s view in Sidaway v Board of Governors of 

the Bethlem Royal Hospital and the Maudsley Hospital40 where it was held, “A doctor must 

when questioned specifically by a patient about risks involved in a particular treatment 

proposed, answer truthfully and as fully as the questioner requires.” In order for this duty on 

the part of the doctor to arise, the patient must have raised specific questions pertaining to the 

approach of the doctor. Mrs Montgomery appealed to the Inner House of the Court of Session 

where, Lord Eassie rejected the argument that there had been, in recent judicial authority41, a 

departure from the approach adopted in Sidaway, so as to require a medical practitioner to 

inform the patient of any significant risk which would affect the judgment of a reasonable 

 
34 James M. Shwayder, MD, JD, Shoulder dystocia: The unpredictable nightmare, Contemporary OB/GYN 

Journal, Volume 65, Issue 07 
35 Muraca GM, Sabr Y, Lisonkova S, Skoll A, Brant R, Cundiff GW, Joseph KS. Perinatal and maternal morbidity 

and mortality after attempted operative vaginal delivery at midpelvic station. CMAJ. 2017 Jun 05;189(22):E764-

E772. 
36 ACOG Practice Bulletin No. 154: Operative Vaginal Delivery. Obstet Gynecol. 2015 Nov;126(5):e56-e65.  
37 Hannah ME, Hannah WJ, Hewson SA, Hodnett ED, Saigal S, et al. Planned caesarean section versus planned 

vaginal birth for breech presentation at term: A randomised multicentre trial. Lancet. 2000;356:1375–1383. 
38 Nafisa K Dajani, Complications of shoulder dystocia, National library of medicine, 2014 Jun;38(4):201-4. 
39 [2010] EWHC 178 (QB) 
40 [1985] AC 871 
41 Pearce v United Bristol Healthcare NHS Trust, [1999] E.C.C. 167 
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patient. Lord Eassie stated, “Too much in the way of information may only serve to confuse or 

alarm the patient, and it is therefore very much a question for the experienced practitioner to 

decide, in accordance with normal and proper practice, where the line should be drawn in a 

given case”. Thus Lord Ordinary and the Extra Division both found that Dr McLellan owed 

no duty to Mrs Montgomery to advise her of any risk associated with vaginal delivery. At the 

other end of the spectrum was the speech of Lord Scarman put forth a different perspective, 

“the patient’s right to make his own decision may be seen as a basic human right protected by 

the common law”. From that starting point, he inferred:  

“If, therefore, the failure to warn a patient of the risks inherent in the operation which is 

recommended does constitute a failure to respect the patient’s right to make his own decision, 

I can see no reason in principle why, if the risk materialises and injury or damage is caused, 

the law should not recognise and enforce a right in the patient to compensation by way of 

damages.”  

In other words, if (1) the patient suffers damage, (2) as a result of an undisclosed risk, (3) which 

would have been disclosed by a doctor exercising reasonable care to respect her patient’s right 

to decide whether to incur the risk and (4) the patient would have avoided the injury if the risk 

had been disclosed, then the patient will in principle have a cause of action based on 

Negligence.42 Lord Scarman pointed out that the decision whether to consent to the treatment 

proposed did not depend solely on medical considerations:  

“The doctor’s concern is with health and the relief of pain. These are the medical objectives. 

But a patient may well have in mind circumstances, objectives, and values which he may 

reasonably not make known to the doctor but which may lead him to a different decision from 

that suggested by a purely medical opinion.”  

Thus it is not always about a decision being medically right or wrong, but about the perspective 

of the patient. The angle in which a problem is seen may differ from person to person, and this 

has to be respected by the medical professionals. The patients have to be given requisite 

information about the approach along with the associated material risks and sufficient time to 

decide which approach they would want to opt for unless she lacks the legal capacity to do 

so43. A risk is material when a reasonably prudent person in the situation of the patient would 

think it significant. In the Good Medical Practice (2013) document titled “The duties of a doctor 

registered with the General Medical Council,” the following was mentioned.  

 
42 Wyatt v Curtis, [2003] EWCA Civ 1779 
43 St George’s Healthcare NHS Trust v S [1999] Fam 26 
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“Work in partnership with patients. Listen to, and respond to their concerns and preferences. 

Give patients the information they want or need in a way they can understand. Respect patients’ 

right to reach decisions with you about their treatment and care.”  

Similarly, in another document titled “Consent: patients and doctors making decisions together 

(2008)”, the basic model of partnership between doctor and patient was described as under: 

“The doctor explains the options to the patient, setting out the potential benefits, risks, burdens 

and side effects of each option, including the option to have no treatment. The doctor may 

recommend a particular option that they believe to be best for the patient, but they must not 

put pressure on the patient to accept their advice. The patient weighs up the potential benefits, 

risks and burdens of the various options as well as any non-clinical issues that are relevant to 

them. The patient decides whether to accept any of the options and, if so, which one.”  

Through the judgement laid down in this case, it was well recognised in 1999 that insulin-

dependent diabetic mothers have a significant risk of shoulder dystocia associated with the 

delivery and thus are entitled to be warned of the same beforehand to be able to take an 

informed decisions. As the Royal College of Obstetricians and Gynaecologists state in their 

Guideline No 42 on Shoulder Dystocia (2005),  

“There can be high perinatal mortality and morbidity associated with the condition, even when 

it is managed appropriately. Maternal morbidity is also increased, particularly postpartum 

haemorrhage (11%) and fourth-degree perineal tears (3.8%), and their incidence remains 

unchanged by the manoeuvres required to effect delivery.”  

These are risks that any reasonable mother would wish to take into account in deciding whether 

to opt for a vaginal delivery or a caesarean section. It is understandable why the medical 

evidence, in this case, was that, if offered a caesarean section, any insulin-dependent pregnant 

woman would take it. What could be the potential benefits of vaginal delivery which would 

outweigh avoiding the risks to both the mother and child?  

“Pregnant women should be offered evidence-based information and support to enable them 

to make informed decisions about their care and treatment.” 44 

 Gone are the days when it was thought that, on becoming pregnant, a woman lost not only her 

capacity but also her right to act as a genuinely autonomous human being.  

 
44 NICE (2011), (para 1.1.1.1). 
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VIII. SUGGESTION AND CONCLUSION 

So far, we’ve seen the Origin of medical Negligence, its basic ingredients, liabilities associated 

with the same and the subsequent tests to establish Negligence on the part of the medical 

practitioner and the hospital (Vicarious liability). Now let’s look at some simple suggestions 

that could help the doctors to avoid such errors. 

1. Doctors must maintain open, clear and honest communication with their patients.  

2. They must showcase a respectful professional relationship with the patients and family 

members and make them feel comfortable in their hands. 

3. They must dedicate enough time for each patient and explain the procedures to be 

adopted in a way they can understand and process easily. 

4. They must be empathetic and treat their patients the same way they would want to be 

treated if they were the patient. 

5. They must ensure giving sufficient time and information for the patients to decide on 

the approach they want to opt, weighing the pros and cons. (Take informed consent)  

6. Doctors must follow reasonable standards of care and clinical guidelines without 

missing out on the basics. 

7. They must maintain competence in their area of speciality for which continuous 

medical education (CME) is necessary. 

8. Documentation of processes is the key. If sufficient care has been provided but not 

documented, then the court would assume that no care was provided. 

The medical practitioners are entitled to get protection as long as they perform their duties with 

reasonable skill and competence and, most importantly, in the best interest of the patient. The 

interest and welfare of the patients have to be of paramount importance to medical 

professionals.  

***** 
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