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ABSTRACT 

Lynching, a new phase in the chequered history of violence in India. The increase in the 

incidents of lynching in India shows a strange barbaric behavior of man during the present 

era. Lynching involves the injury or murder of a person who is a criminal or accused of a 

crime against the community. It will not be wrong to say that the very concept of people 

not taking law in their hand is losing its essence in modern era which is prima facie by the 

incidents of lynching. In the modern India where the people have Justice, Liberty, Equality, 

Fraternity they are being lynched on the basis of their caste, creed, city, state, religion and 

even on what they eat. Lynching is a very sensitive issue; it is high time now that we require 

a strict implementation of the law on lynching. We in one voice need to send a message to 

this country that lynching shall be condemn and that’s the message this country is looking 

for in modern-INDIA. The study aims at understanding the need for a specific law against 

lynching and also tries to explain how the existing penal law is not sufficient enough to 

fight the heinous acts of lynching. The state needs to protect the lives of its citizens and 

when its failing to serve the purpose with the existing law there’s no harm in taking a refuge 

to a new law dedicated to the specific mischief which if not controlled will become our 

national crime. 

 

I. INTRODUCTION 
“It may be true that the law cannot make a man love me, but it can keep him from lynching me, 

and I think that's pretty important.”3 

                                                                                                     -Martin Luther King, Jr. 

Lynching as a phenomenon can be understood as an act in which the people of a society decides 

to take law in their own hand in order to punish a suspected criminal or merely an individual 

disturbing or challenging the status quo of the society. Lynching brings out the brutality in an 

individual. 

The incidents of lynching are bringing disrepute and shame to India not only at national but as 

                                                      
1 Advocate, [B.A. LL.B. (HONS.), LL.M] National Law University, Odisha India. 
2 Advocate, [B.A. LL.B. (HONS.), LL.M] National Law University, Odisha India. 
3An Address by reverend Dr. Martin Luther King Jr., Cornell College, Mount Veron, Iowa (Oct. 

15, 1962). 

http://www.azquotes.com/quote/159019?ref=lynching
http://www.azquotes.com/quote/159019?ref=lynching
http://www.azquotes.com/author/8044-Martin_Luther_King_Jr
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well as international level, the incidents of lynching are being condemned by everyone, further 

terming the incidents of lynching unpleasant National Human Right Commission (NHRC)4 

stated- “A civilized society can’t allow such heinous crime to occur where human lives are 

taken by angry mob merely on suspicion of them being anti-social elements. The incidents 

amount to violation of right to life of innocent people targeted by the perpetrators. The States 

law enforcing mechanism has certainly been defeated and the state has failed to perform its 

legal duty.”5 

In today’s time when everyone is emphasizing on the new normal i.e. accepting the aftermath 

of a pandemic and trying to live up with it, we can’t let the incidents of lynching become a new 

normal, we as a nation which is sovereign, socialist, secular, democratic and republic can’t 

accept the incidents of lynching shaking the very fabric of our nation on which it rests its 

foundation. Mob lynching is a worst social enemy of a civilized society. The society needs to 

understand that change is the only constant; we need to adapt new laws to fight such heinous 

acts of lynching. To understand the need of a new law we will have to go to the past when we 

were ruled by the Britishers. The British rulers made the laws just to keep Indians in order they 

never understood their subjects. The main aim of the British rulers was to develop such tools 

of fashion through which they can always keep the Indians under their order, and the task for 

developing one such tool was given to Thomas Babington Macaulay the man behind changing 

the face of India forever. The credit of giving a jewel to India which its government cherishes 

from time immemorial belongs to him; he succeeded in his dream of giving a summary of the 

English penal system to India as their own Indian penal system. Thus, a question predominantly 

comes to my mind is how a law totally foreigner to the Indian society, its culture, its people 

can be looked up to for every problem which comes before the Indian society. We need to 

understand that a particular branch of law can never be self-sufficient, the laws need to develop 

and evolve with the need of the hour, and a stringent and an independent law on lynching is 

the dire need of the hour. We need not to prove it true that the rulers have changed the color 

but we are still being governed by their ideas as it is rightly said by Honorable Mr. Krishna 

Iyer Justice that ultimately, we have to build our own jurisprudence, and developing an Anti-

lynching law will be rightly backed by it. The British have reformed their penal system their 

                                                      
4 http://nhrc.nic.in/ visited on 15-July-2020. 
5 Submit detailed report of Jharkhand lynching in four weeks: NHRC notice to DGP, TheIndianExpress, New 

Delhi, (May 22, 2017); https://indianexpress.com/article/india/nhrc-notice-to-dgp-submit-detailed-report-of-

jharkhand-lynching-in-four-weeks-4668510/ ;Nitisha Kashyap, National Human Rights Commission Takes Note 

of Jharkhand Lynchings, Issues Notice to DGP, News18, (May 22, 2017); 

https://www.news18.com/news/india/national-human-rights-commission-takes-note-of-jharkhand-lynchings-

issues-notice-to-dgp-1409079.html. visited on 15-July-2020. 
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laws and are also making the efforts to bring new laws for the menaces which are not covered 

within the ambit of their existing laws. In fact every nations are bringing new laws and reforms 

to combat the social evils which there existing law is not able to eliminate one such latest 

example is the passing of an Anti-Lynching Bill called the Emmett Till Anti lynching Act by 

the US House of Representatives. The law makes lynching a federal hate crime punishable by 

up to a life term in prison, a fine or both. Thus, the question is that why India can’t keep its 

love for Macaulay and British rule aside and develop a specific Anti-lynching law; a law that 

the nation is looking for.  

II. LYNCHING EXISTS BECAUSE LAW DOES NOT  
In his thought-provoking 1960 book, Crowds and Power, the Nobel laureate Elias Canetti 

explored the power of crowds and their tendency to hunt in packs. “Crowds love density, he 

said, and need direction. And demagogues know how to rouse crowds. Lynching, he wrote, 

occurs when the law has ceased to exist”.6 

Further the principle of the criminal law provides, “Nulla Poena Sine Lege” which means “no 

penalty or punishment without a law”7. Thus, there can be no crime committed, and no 

punishment meted out, without a violation of penal law as it existed at the time. A person can 

face criminal punishment only when his/ her act was criminalized by law before he/ she 

performs it. Thus, it won’t be wrong to say that the perpetrators of lynching are immune from 

the punishments of lynching as India has no law to deal with lynching. As of now, there are no 

specific provisions in any law that deals with the cases of mob lynching specifically and 

provide an impeccable piece of well drafted legislation. 

In today’s scenario after seeing the rapid increase in the incidents of lynching8, it cannot be 

said that the existing laws are competent enough to combat lynching. At present the cases of 

mob lynching are tried under various sections of the Indian Penal Code (herein after referred 

as IPC), however at present the punishment for mob lynching is not specific and as there is no 

codified law specifically dealing with mob lynching, delivering justice which is satisfactory 

and non-questionable, that is without any ambiguity and lacuna in respect of mob lynching is 

almost impossible.  

                                                      
6 ELIAS CANETTI, CROWDS AND POWER, Carol Stewart trans., 1984. 
7 https://definitions.uslegal.com/n/nullum-crimen-sine-lege-nulla-poena-sine-lege/ visited on 18- July-2020. 
8 Since 2010, 86 attacks fuelled by the suspicion of cow slaughter or beef consumption, have been reported in 

English media across the country. About 98 percent of these attacks occurred post May 2014, after the Bharatiya 

Janta Party and Prime Minister Narendra Modi assumed power. At least 33 persons were killed in these attacks 

88 percent of whom were muslims. https://factchecker.in/minister-to-parliament-no-data-on-lynching-here-they-

are-including-governments-own/ visited on 20-July-2020. 
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The sections in IPC deal with different effects of lynching and not mob lynching per se, there 

is no particular arrangement in IPC which states lynching as a wrongdoing. There is no specific 

provision in IPC which states lynching as a crime. The reasoning is based on the following 

grounds. 

The Indian Penal code  

Section 40.9 "Offence" — provides that "offence" denotes a thing which has been made 

punishable by this code or is punishable under any special or local law. 

Section 41.10 "Special law" —  provides special law is a law which specifically deals with a 

particular subject 

Section 42.11 "Local law" — A "local law" is a law which is applicable to a particular are of a 

society. 

The combined reading of Section 40, 41 and 42 of IPC makes it clear that offence denote a 

thing which is made punishable either by the IPC or by a Special law or a Local law, thus it 

can be interpreted that the things which are not made punishable by the IPC, or by a Special 

law or a Local Law is not an offence, therefore Mob lynching is not an offence because no 

section of IPC provides punishment for Mob lynching, further there is no special or local law 

which provides punishment for it. IPC is known as the masterpiece of law but still have failed 

to give a specific place to the rising offence of mob lynching. 

Therefore, IPC may be used for trying the accused under mob lynching but will not provide 

the whole sought-after mechanism to deal with the cases of lynching contrary to what a special 

law will do. IPC is not competent enough to deal with lynching as- 

a)  It doesn’t define Lynching. 

b) It doesn’t recognize Lynching as an offence. 

c) There are no provisions that prevent lynching. 

d) It doesn’t have compensation and rehabilitation as a measure. 

e) It doesn’t have any provision to take action against police inaction. 

The existing provisions of IPC will only throw the perpetrators behind the bars, but this is not 

what we are looking for, we also need victim rehabilitation and victim compensation. Mob 

lynching has become a very serious threat to the social fabric of our society. As a method, 

                                                      
9 The Indian Penal Code 1860, Act No. 45, Act of Parliament, 1860. 
10 Ibid. 
11 Ibid. 
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lynching is an inhuman act of unspeakable horror. There is an absolute asymmetry of power. 

It is an individual versus a mob, an individual begging for his life and who is often defenseless 

and have no recourse but to submit to the miseries of the mob. There are so many laws which 

specifically deals with a particular evil of the society, Acts like the “Schedule cast and Schedule 

tribe (prevention of atrocities) Act 1989” and the “Protection of civil rights Act 1955”. “The 

protection of women from domestic violence Act”, 2005 were passed and enacted by the 

legislature even though there were provisions present in the existing law to deal with such 

offences. It is done so as to provide a stricter deterrence and smooth mechanism in a legal 

framework with respect to offences in question, thus on the same line a special law to fight 

Mob lynching in India shall be made. 

III. MANAV SURAKSHA KANUN (MASUKA) 
The existing laws and legal framework are not sufficient on the point of Lynching, there is a 

dire need for a specific, dedicated law dealing with the nitty-gritty of Mob Lynching. “The 

government of the day has failed to acknowledge the seriousness of the matter and overlook 

the demand for stricter and specific legislation”12. Hence, civil society has come together in 

their demand for a law such as Manav Suraksha Kanoon13 (herein after referred as MaSuKa) 

which deals with the various aspects of lynching. 

The main objectives of Masuka are: 

 To first define the act of lynching 

 To legally define an angry mob 

 Make lynching and mob violence non-bailable offences 

 Compensation and rehabilitation of victims 

 Time bound judicial enquiry 

 Holding local police and administration liable for violations of law and order 

 Speedy trials. 

Shehzad Poonawalla, a lawyer who presented the draft said, "A special law like MASUKA was 

needed just like a special law against domestic violence (on women) or atrocities on Dalits was 

needed. The IPC 1860 has provisions but none are as comprehensive and all-encompassing as  

                                                      
12 Abdul Bari Masoud, Steps Home Minister At Loss To Explain Govt Taken Against Mob lynching, Caravan Daily 

(July 5,2017). https://clarionindia.net/home-minister-at-loss-to-explain-govt-steps-taken-against-mob-lynching/ 

visited on 21-July-2020. 
13 https://www.thequint.com/news/india/is-masuka-the-ansswer-to-mob-lynching. visited on 18-July-2020. 
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MASUKA provisions for judicial probe, witness protection etc."14 

The MASUKA that is - THE PROTECTION FROM THE LYNCHING ACT, 201715 

The Act contains IX Chapter, Preliminary, Duties of police officer and district magistrate, 

Prevention of acts leading to lynching, Offence of lynching and punishment thereof, Other 

offences and punishment thereof, Investigation Prosecution and Trial, Compensation, Appeals, 

Miscellaneous. 

Is an act to provide for effective protection of the Constitutional rights of vulnerable persons, 

to punish acts of lynching, to provide for Special Courts for the expeditious trial of such 

offences, for rehabilitation of victims of lynching and their families and for matters connected 

therewith or incidental thereto. MaSuKa will be of great help to combat lynching, as it covers 

all the loopholes in IPC to fight Lynching, for instance- 

A. It defines lynching and makes it punishable  

The MaSuKa provides proper definition of lynching as well as mob, it further provides the 

punishment for lynching. Thus, the well drafted legislation with defined duties of magistrates 

and nodal officer, along with the rights of victims make it competent enough to combat 

lynching in India. 

B. Addresses the Role of Police 

Police inaction adds not only to the suffering of the victims’ family but also to the incidents of 

lynching, providing punishment to the police for their inaction will be effective measure to 

combat lynching. For instance, in case of Rakbar khan16, the police didn’t take him to the 

hospital for more than three hours knowing what had happened to him, thus MaSuKa17 will 

prevent such incidents and will ensure that no one else have to go through what Rakbar went. 

C. Fast-Tracking and Monitoring 

Further a special law will ensure that lynching cases are fast-tracked, and don’t just get lost in 

trial courts like Akhlaq18 case, or see the convicts released on bail to be garlanded by politician 

like Jayant Sinha.19 

                                                      
14 The Analysis: Spirit of the Free World, “Breaking Down MaSuKa” visited on 16-July-2020. 
15 http://twocircles.net/wp-content/uploads/2017/07/Masuka-05072017-PK.pdf. visited on 22-July-2020. 
16 ZIYA US SALAM, LYNCH FILES, THE FORGOTTEN SAGA OF VICTIMS OF HATE CRIME, SAGE 

Publication India Pvt Ltd, (2019). 
17 https://www.thequint.com/news/india/is-masuka-the-ansswer-to-mob-lynching  .visited on 17- July-2020. 
18Internet Desk ,The Dadri lynching: How events unfolded, The Hindu, 2015. 

 https://www.thehindu.com/specials/in-depth/the-dadri-lynching-how-events-unfolded visited on 19-July-2020. 
19ZIYA US SALAM, LYNCH FILES, THE FORGOTTEN SAGA OF VICTIMS OF HATE CRIME, SAGE 

Publication India Pvt Ltd, (2019). 
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D. Punishment of Instigators 

It could also ensure that there are appropriate punishments for sharing material which instigates 

mob violence. This is important in a time when lynching are incited by fake news or messages 

on WhatsApp. 

In addition to these it also provides provision for protection of witness, it provides the whole 

sought-after mechanism to deal with cases of Lynching. Further putting all this in one place 

under one special law could make prosecutions a lot easier, and ensure that justice including 

compensation for the victim’s family is actually done. 

IV. CONCLUSION 
Seeing the growth rate in the cases of lynching in India20 these days it won’t be wrong to say 

that soon lynching will become our national crime. “It is not the creature of an hour, the sudden 

outburst of uncontrolled fury, or the unspeakable brutality of an insane mob”21. It represents 

the cool and calculated acts of the perpetrators, their mindset, their thought process how they 

believe that they can lynch anybody anywhere and will not be get punished. It forces us to think 

why people don’t give a thought before committing such brutal acts of lynching, the answer is 

simple they openly avow that there is an unwritten law which justify them for their barbaric 

acts. 

Law shall be the only device or mechanism to judge the acts of the citizens. No individuals 

shall be punished till he is proven guilty by the law. But the rapid increase in the incidents of 

lynching clearly depicts the idea of people taking law in their own hands. The lynchers are 

taking law in their own hands to punish others whom they suspect of being guilty of any crime 

against the society in whatever manner they deem fit and right. Driven by their own conscience 

of wrong and right, they end up behaving barbarically. Sometimes as serious as murder may 

be the final outcome of such episodes. 

A special law will do away with any ambiguity in regard of lynching, also the then Attorney 

General Mukul Rohatgi and senior advocate Ajit kumar Sinha holds the view that the specific 

law and order issue like lynching which has affected India’s international image has to be 

                                                      
20 Since 2010, 86 attacks fuelled by the suspicion of cow slaughter or beef consumption, have been reported in 

English media across the country. About 98 percent of these attacks occurred post May 2014, after the Bharatiya 

Janta Party and Prime Minister Narendra Modi assumed power. At least 33 persons were killed in these attacks 

88 percent of whom were muslims. https://factchecker.in/minister-to-parliament-no-data-on-lynching-here-they-

are-including-governments-own/. visited on 20-July-2020. 
21 Ida B- Wells Barnett, Lynch Law in America, 1900; So Just, “Speeches on Social Justice”, 

http://www.sojust.net/speeches/ida_wells_lynch_law.html visited on 20-July-2020. 



518 International Journal of Law Management & Humanities [Vol. 3 Iss 4; 511] 

© 2020. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

tackled with a ‘special’ and ‘deterrent’ law.22 Also the grandson of B.R Ambedkar support the 

idea of a separate law on lynching, he stated that, the "The government should not express 

anger only. If this government wants to send a clear and strong message against mob lynching, 

it should enact a law for the same." A special law will provide the whole sought-after 

mechanism to deal with the cases of lynching which the existing law does not provide. Further 

the need for a new law was felt within four days of the Supreme Court judgment against 

lynching23, when the entire game of alleged complicity of the police and Gau Rakshaks came 

to the light in the Rakbar lynching. He was brutally tortured by the cow vigilante groups in 

Alwar and later died in the police custody.  It leads to the game of passing the burden of his 

death from the police to the cow vigilante group and vice-versa. The answer to the questions 

that who killed the victim, did he died at the hands of the self-proclaimed gau rakshaks? Or did 

the police hit him which later became the reason for his death, or he was left to die to avoid 

uncomfortable revelations later on. The questions are open ended the answers gone long back 

with the deceased, but yes if a law on lynching would have been in place, the answers could 

have been found easily.  

It is right time to understand the gravity of the situation and start a constructive discussion over 

the mob violence and the law needed. The indispensible need of critical look up into the issue 

and do the needful cannot be pressed any more, it is high time now the state shall take some 

serious actions against the perpetrators of lynching, shall passed the Manav Suraksha Kanun 

to provide a definite and strict punishment against the offence of lynching to make India a 

lynching free nation. 

***** 

                                                      
22 ZIYA US SALAM, LYNCH FILES, THE FORGOTTEN SAGA OF VICTIMS OF HATE CRIME, SAGE 

Publication India Pvt Ltd, (2019). 
23 Tehseen Ponawalla v. Union of India and Other, (2018) 9 S.C.C 501 (India). 


