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ABSTRACT 
Uncovering of immeasurable frauds in Indian and International corporate field has 

uncovered the dire necessity for developing legislations with an aim to regulate and 

improve corporate governance standards. Insider trading being one such evolving issue 

hindering peaceful governance. Recent succession of crises emerging in corporate and 

financial world led to introduction of new wave of corporate reforms for regulation of 

insider trading implying the requirement for enhancing a shareholder’s or a stakeholder’s 

rights and empowering their protection before a company. Stakeholders need to hold a 

feeling of belongingness towards the company they hold stake in. Attempts have been made 

in the past to amplify such necessity, yet small investors continue to shed tears for being 

subject to insider trading due to lack of stringent laws preventing it. Trend of exploiting 

monopoly information by delinquent persists where a way out of prosecution is found 

eventually through loopholes in the present guidelines enforced by SEBI governing insider 

trading. Such dominance of controlling stakeholders impacted other stakeholders 

approaching redressal forums for seeking protection under mismanagement under 

Companies Act, 2013. Legal provisions to penalise corporate frauds for violation of 

stringent but tolerant guidelines is of utmost importance.Confusion reigns over lack of a 

satisfactory theory on conditions that constitute insider trading. The author intends to 

establish that India must keep pace and adapt to changes in the corporate world and 

emerging issues to lay foundations for eliminating unfair trade practices. Insider trading 

is a fraudulent activityprejudicial to interestsof a company and its stakeholders, hinting 

insider trading and mismanagement are inter related. The authors of this paper focus on 

determining the necessity for an exhaustive and stringent legislation on Insider trading and 

establishing a relation between insider trading and mismanagement taking reference from 

regulations of the United States. 

Keywords: Insider Trading, Mismanagement, Companies Act, SEBI Regulations, 

Corporate Governance, Stakeholder’s rights 
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I. INTRODUCTION 

Mere purpose of Companies Act, 2013 being established and evolved throughout the years is 

to ensure business integrity and create fair minimum standards to conduct management of 

companies ensuring full disclosure of reasonable and necessary information regarding affairs 

of a company.The Act through various provisions focuses on protection of interests of 

shareholders and facilitates their control and effective participation in affairs of a company. It 

holds power to investigate and intervene when the affairs are conducted in a manner prejudicial 

to the interest of the company, shareholders of public interest.  

Chairman of SEBI, Mr. Arthur Levitt stated, “insider trading has no place in an economy which 

is fair minded and law abiding.”  Insider trading in its essence is the direct or indirect act of 

trading in securities of a company relying on essential confidential information of the company. 

Insider trading begins when an insider trades confidential information with another individual 

that holds interest before it being disclosed to general public and stakeholders not holding such 

information3The insider trading such information is generally an essential member managing 

the affairs of the company or may be involved in the affairs of the company.  Trading takes 

place based on price sensitive information unavailable to general public or other stake holders 

including shareholders or directors. Such information holds potential to influence market prices 

of securities. It may so happen that a managing member or a stakeholder, having knowledge of 

company’s price sensitive information, may use the information for personal economic gain or 

disclose it for another individual’s personal gain. This constitutes a fraudulent practice since it 

jeopardises the interests of shareholders or other stakeholders who do not have access to such 

information. This depreciates faith towards a company in the market.4 

United States of America is the first country to adopt a legislation regulating insider trading5. 

Initially this step was heavily criticized by UK and other countries but as years passed,the 

legislation’s requirement was realised and several countries including India adopted from the 

legislation.  

India in 1948 under the guidance of Mr. P.J. Thomas constituted a committee termed as 

Securities and Exchange Board of India (SEBI) known as the market watchdog. Further SEBI 

Act 1992 and SEBI (Prohibition of Insider Trading) Regulations, 1992 under the SEBI Act was 

introduced in order to regulate insider trading. Even after such guidelines were enforced, many 

instances were witnessed where SEBI could not establish commission of an illegal trade due 

 
3 Twentieth Century Fund, The Securities Market (1935) 
4 Ibid 
5  Securities and Exchange Act, 1934 
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to insufficient proof and loopholes in the guidelines.6 

Mismanagement amounts to interest of the company being prejudiced or certain changes being 

brought to the company that affect the interests of the company, stakeholders or public interest. 

It involves dishonest, inept, manipulative and incompetent practices while managing the 

company.  However, an intact definition has not been provided explicitly in the Act that gives 

redressal mechanisms, the discretion to bring an end to the issues apprehended or complained 

of by delivering an order that it thinks fit. 

Enforcement of laws on insider trading and mismanagement are still evolving based on past 

and upcoming cases such as the conviction of Mr. Raj Rajaratnam and Mr. Rajat Gupta7. While 

closely examining mismanagement and insider trading, there is slight visibility of a thread 

connecting these two terminologies. The author has tried to establish that insider trading forms 

a part of mismanagement. The authors will closely study these concepts with an intention to 

establish their relation in this paper, intensifying the need for stringent and exhaustive laws. 

II. NECESSITY FOR REGULATING INSIDER TRADING  

The basic rationale behind regulating insider trading is growing concern on damage of public 

confidence that insider trading is likely to cause. There is intensifying intention to prevent the 

damage by determining what amounts to insider trading by those who have access to the side 

knowledge that could cause potential profit when it is being dealt withothers.8 

It is natural to presume that an insider of a company will have access to information regarding 

the securities of a company. The insiders having access to price sensitive information which is 

already known to the public do not have any restrictions over trading such information. 

However, a person knowing price sensitive information which may exclude the shareholder’s 

right is restricted from carrying out such transactions that might affect the interests of the 

shareholders.There is a very thin line of difference.Trading on knowledge and insider trading 

seem similar to lay man. However, there is a very small difference. All opportunistic trading 

cannot be termed as insider trading. 

If the price sensitive information is perceived to be positive, price of the share increases and if 

negative, price of the shares plunges down. In between the whole process of price sensitive 

information being received by the insider and its disclosure to the public, the securities may be 

traded with by the insider with an intention to take advantage of the reaction in the market. For 

 
6ThummuluriSiddaiah, Financial Services, Pearson Education India, 2011, pg 226 
7Securities Exchange Commission v. Rajat Gupta, Civil Action No. 11-CV-7566 (SDNY) (JSR) 
8Dr. K.R. Chandratre et al., Compendium on SEBI, capital issues and listing, Bharat Publishing House, 1996, p. 

663 
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instance, the person receiving the information may pull out their shares or purchase more shares 

based on the information. The shareholders of the company rely on the managers and promoters 

in managing the company’s affairs who are obliged to stick to the standards of corporate 

governance of the company. Since the managers and promotors usually possess such 

information, there is a requirement to keep their actions under control to prevent abuse of 

power. 

Even so, it is not right to completely alienate the insiders and not allow them to acquire the 

securities. Such an act is unreasonable, not viable practically and would violate free trade of 

securities of a company.  Stoppage of promoters from dealing with securities is completely 

irrational. It is therefore required to distinguish as to what securities may be permitted to be 

dealt with and what not.  

A fraud is committed by insiders towards shareholders when they use their position for their 

personal gain which may or may not be monetary as it is expected that the management runs 

the company keeping in mind the interest of the shareholders. Receiving permission to deal 

with the securities in a fraudulent way is not an exception. It is unfair and against the principal 

of equity, when permission is given to take advantage of unpublished price sensitive 

information.9 The integrity of the financial market will be jeopardized. Investors will not 

consider investing in an unfair market. The inflow of investment in the company will reduce 

due to manipulation in the market.  It is violation of the proprietary rights of persons owning 

the information of the company when some individuals make profits out of the insider trading.  

Economic offence is a serious offence and people of a nation must have complete idea of it, it 

must be properly dealt with since it affects the country’s economic growth and slows down 

foreign direct investment by investors who invest in good faith and eventually cause a 

hindrance to India’s security market.10As it is evident by now, it is a very difficult task to 

differentiate between what is insider trading and what not. This explains the lack of vigilance 

over insider trading all over the world, implicating necessity for regulating the same. 

III. PREVENTION AND PROHIBITION  

A. Prevention and Prohibition of Mismanagement 

If board of directors run the company according to their personal interests and override interests 

 
9Vyas, Amit K, SEBI (Prohibition of Insider Trading) Regulations, 1992: Concept of unpublished price sensitive 

information radically amended, Chartered Secretary, The Institute of Company Secretaries of India, Vol. 32, 2002 

(May) 597-9p, 598 
10 N. Narayanan v. Adjudicating Officer, SEBI, AIR 2013 SC 3191 
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of shareholders, it is deemed to be mismanagement11. It was ruled in the case of Asiatic Ltd. 

Re12 that violation of fiduciary duty and misuse of funds of the company constitutes 

mismanagement within the ambit of section 398 in the then Companies Act of 1956.  

The relief for mismanagement is provided under Section 241 of the Companies Act which 

states, requisite members as per section 244 of the company may apply for relief on the ground 

that mismanagement has taken place in the company. Legal representatives of a deceased have 

the right to approach court for relief when there is mismanagement according to the case of 

Arjun TukaramShetaonkar v. Smt. UrmilaVaikunta Desai13.If the tribunal is convinced that the 

company's affairs are being conducted in a manner that  violates interests of public or the 

company, or a material change in the company’s management or control, will lead to affairs of 

the company being dealt with in a manner prejudicial to the public interest, it may grant relief.  

The government of India has the powers to prevent mismanagement in companies through class 

action. Class action14 can be instituted against the company and the auditors as per Companies 

Act 2013. Under Clause 16.1 of Chapter XVI, the minority shareholders can file a class action 

against a company. Section 245 of the Companies Act 2013 also extends the protection to the 

class of depositors.  

B. Prevention of Insider Trading: 

In 1948, Thomas committee was set up to regulate insider trading.  The committee looked 

through Securities Exchange Act, 1934 and issued recommendations which led to introduction 

of Section 307 and 308 into the Companies Act of 195615. It ensured that managers, directors 

and insiders of a company must make mandatory disclosures regarding essential information 

regarding affairs of a company. However, the committee couldn’t achieve what it primarily 

intended to i.e., prevent insider trading.  

In order to recommend measures to curb insider trading, in 1978 Sachar Committee and in 

1986 Patel committee were introduced. These two committees recommended that a 

separate Act be enacted that could curb insider trading. In 1989, Abid Hussain committee was 

set up recommending that a person guilty of insider trading should be punished through a 

criminal/civil proceedings. This committee also suggested establishing separate statute for 

restricting insider trading.   

 
11In Re, Albert David,(1964) CWN 163, 172 
12 (1994) 3 Comp LJ 294 (CLB) 
13 (2001) 34 SCL 227(Bom) 
14 Companies Act, 2013, Section 245 
15 Report on the Regulation of the Stock Exchanges in India - 1948 
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The SEBI (Insider Trading) Regulations, 1992 was formed and enforced on the basis of the 

recommendations made by these committees. However, the cases of Rakesh Agarwal v. SEBI16 

and Hindustan Lever Ltd v. SEBI17  revealed the presence of loopholes in the regulation and it 

led to the amendment of SEBI (Insider Trading) Regulations. SEBI(Insider Trading) 

Regulations was further named as SEBI(Prohibition of Insider Trading) Regulations. It was 

amended 5 times and the last amendment was in the year 2011.  

C. Mechanisms by SEBI to Prevent Insider Trading in India 

A twofold mechanism is adopted by SEBI in order to control insider trading. Firstly, the 

company itself is vested with certain powers to deal with insider trading. Secondly, SEBI 

through its Insider Trading Regulations keeps a check on restriction of insider trading. 

It is mandatory for all the listed companies and organisations which deal with securities to 

adopt the Model Code as per Regulation 12 of the Insider Trading Regulations. There are 2 

parts of the Model Code; Part A applies to the listed companies Part B applies to other 

organisations which deal with securities. 

D. Prohibition of Insider Trading 

Regulation 4 of the Insider Trading Regulations state that when a person breaches Regulations 

3 or 3A of the insider trading regulations, the person shall be held guilty of committing insider 

trading. Regulation 3 and 3A of the Insider Trading Regulations prohibit insider trading by all 

insiders generally and insider trading by company respectively. 18  

SEBI lays down penalty for contravening the SEBI Act and the regulations laid down regarding 

insider trading under section 15G (under Chapter VIA) SEBI Act. In the case of Rakesh 

Agarwal v. SEBI19, the Securities Appellate Tribunal laid down that only 15G of the Act 

authorizes SEBI to impose a monetary penalty.  

IV. MENS REA AND PERSONAL GAIN 

Mens rea i.e. guilty mind is an essential element for a person to be convicted for an offence 

under criminal law. It establishes requirement of a personal fault to reward punishment20. 

It is not mandatory to prove the intention or the mens rea of the person who committed insider 

trading. Henceforth, it is prima facie evident that intention is not an essential element of insider 

 
16  (2004) I CompLJ 193 SAT, 2004 49 SCL 351 SAT 
17  (1998 I8 S.C.L. 311 AA 
18 KLG Capital Services  Limited, WTM/ MSS/ISD/ 18/2009 
19 (04) 49 SCL 351(SAT) 
20 John Hasnas, Mens Rea Requriement: A Critical casualty of Overcriminalization, Washington Legal Foundation 

Vol. 18 No.27(Dec.12, 2008) 
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trading. This implies that whether or not the person committed the act deliberately or 

intentionally, he will still be convicted of the offence. With regard to insider trading, it doesn't 

matter if the person has committed the offence with knowledge or not, as per SEBI 

Regulations21. 

The Companies Act 201322 prohibits insider trading and extended the application of SEBI 

Regulations to the private companies and public unlisted companies. Section 195 of the Act, 

penalizes the ones holding key managerial positions including the directors guilty of insider 

trading with a punishment of imprisonment or fine or with both. Mens rea is not a criterion for 

liability.  

However, the authors of the opinion that mens rea has to be a criterion. Since it is natural and 

apparent that a director or key managerial position will have access to unpublished information 

regarding the securities23. If the person does not have an intention to take advantage of such 

information, having a mere possession of such information cannot be the only criteria for 

penalizing the person. Furthermore, it may affect the value of the shares of the company and 

there may be a negative effect pertaining to the misconception and a wrong decision of the 

tribunal. This signifies need for regulations to determine when mens rea will and will not be 

considered. 

V. RIGHT OF THE AFFECTED PARTIES  

The good will of a company depends on stakeholder’s and member’s faith in the company, for 

protecting the reputation of the company, interests of the parties of the company is essential. 

To protect integrity and corporate security of the market from dropping down, investor’s must 

be protected from insider trading.  

The orders of SEBI and SAT in the cases of Samir Arora v. SEBI24, Mr. V.K. Kaul v. The 

adjudicating Officer, SEBI25 and Dilip S Pendse V. SEBI26 explicitly state that it is necessary 

to have a standard proof or circumstantial evidence in order to prove insider trading.In certain 

cases, the benefit of doubt is also given. A notice has to be sent to the subject before the 

investigation is initiated unless doing so would violate the public interest. Applicability of the 

natural justice principles while conducting the proceedings and deciding the case is essential27. 

 
21ManthanSaksena,Insider Trading 
22 N.18 of 2013 
23 N. Jain, Significance of mens rea in insider trading, 25 CO Law 132 
24 Appeal No. 83/ 2004 
25 Appeal No. 55/ 2012 
26 Appeal No. 90/207 
27SEBI Act, Section15 
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It must be ensured that Regulations 5, 6 of the Insider Trading Regulations and Section 15T of 

the SEBI Act be complied with during the proceeding. The aggrieved party may appeal to SAT 

within 45 days of receiving an order from SEBI. Furthermore, the decision of SAT may be 

appealed before the Supreme Court of India within 60 days of the decision. The party may also 

appeal against any regulation of SEBI before the Central government as per section 20 of SEBI 

Act and SEBI (Appeal to Central Government) Rules, 1993 

Presence of fraud towards the company or interest holders by members who hold the ropes of 

management in a company, gives aggrieved party right to seek redressal under mismanagement 

under Company law. This implies the connection between insider reading and mismanagement.  

VI. RELATION BETWEEN MISMANAGEMENT AND INSIDER TRADING  

There is no exhaustive definition of Mismanagement under Company Law but it has been 

contemplated in the case Rajahmundry Electric Corporation v. A. Nageshwar Rao28,it was 

noted that non conduct of affairs or conduct of affairs of the company that result in havoc in 

the company, will be taken within the ambit of section 241 of the Companies Act, 2013, i.e. it 

shall be termed as mismanagement. This judgement has been validated in the case of Chandar 

Krishna Gupta v. PannalGiridhariLal29 where the Delhi High Court had a similar holding.  

Further in the case, Suresh Kumar Sanghi v. Supreme Motors Ltd.30the Delhi High Court clearly 

stated the prerequisites for claiming relief under section 241. It observed that relief under 

section 241 can be sought only if  

i. The affairs of the company have been conducted in a manner prejudicial to public 

interest  

ii. If the affairs are being conducted in a manner prejudicial to the company or, 

iii. If there is any material change took place in the management of control of the company 

in such a manner that the above two conditions are affected 

 Section 12A (d) & (e) of the SEBI Act, read with Insider Regulations and Section 15G of the 

SEBI Act regulates insider trading in India. However, these provisions do not explicitly provide 

for a definition of insider trading in India. SEBI takes reference to the nature of the act and 

situations present under section 15G to determine the penalty of the act and section 12A of the 

same act lists all the prohibitive activities related to manipulation of shares and insider 

 
28AIR 1956 SC 213 
291982 (3) DRJ 295 
30[1988] 54 Comp. Cas. 235 
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trading.31  Taking all the above aspects and preventive laws into consideration it can be 

understood that for constituting insider trading there should be 

i. Trade of non-public information of security by a connected person  

ii. Breach of fiduciary duty or trust or confidence by a connected person  

iii. Violation could be done by the person tipping, being tipped and misappropriating such 

information32  

Regulation 2(e) of SEBI regulations clearly states that an insider is someone who has 

knowledge of unpublished price sensitive information which is given in the hands of 

individuals who hold an important trustable place in the company in case of protection of 

securities, which leaves them with an advantageous position over others who lack such 

information. According to section 2(e) these individuals also known as connected persons can 

include directors, officers, and employers of the company or anyone holding a professional 

business relationship with the company. In the case, Chiarella v. United States33, the Supreme 

Courtclarified that rule 10b -5 are applicable only to persons who had a fiduciary duty to the 

corporation concerned.  

In India High Powered Committee34 stock exchange reforms explained in its report that insider 

trading includes trading of shares by persons who are in the management of the company on 

the basis of undisclosed sensitive price related information related to working of the company. 

It is considered to be an unethical breach of trust and betrayal of fiduciary duty.  

It can be understood that insider trade can lead to loss of faith of public over the company. 

Every individual invests in a company with a preconceived notion that all the officers of a 

corporation will act in the best interest of the company’s shareholders.35 Insider trading 

breaches trust of employees, rest of the uninvolved individuals like directors, owners, 

shareholders. By such fraudulent actions the shareholders aren’t privy to financial gain. Such 

scandals and acts affect the company since it loses its investors and reputation. This directly 

shows that affairs of the company have been conducted in a manner prejudicial to public 

interest and the company by the trader. Hence, it can be determined that insider trading falls 

under mismanagement and are internally and directly connected.  

The reference to such relation has been taken from the U.S who formulated the parent act which 

 
31Anand Kumar, Insider Trading and Regulatory Framework in India, (2011) 3 Comp LJ, p.118 
32 H.R. Machiraju, The Working of Stock Exchange in India,(2009) p.155 
33445 U.S. 222 (1980) 
34Abid Hussain Committee (1989) 
35Anand Kumar Tripathi, The Concept of Insider Trading in India,  CLC/VI/2011, p.174 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
1513 International Journal of Law Management & Humanities [Vol. 4 Iss 3; 1504] 

© 2021. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

was taken into reference while making regulations for insider trading in India.36 In the case, 

SchlickV. Penn-Dixie Cement Corp37, it was contended that Schlick engaged influentially 

to insider conflict of interest and abuse of power control and influence. Previously such 

fraudulent actions were not considered as corporate mismanagement under section 10b - 5 of 

Securities Exchange Act. Although in this case, the Court on the basis of the rationality of the 

case-imposed liability for fraudulent mismanagement under section 10b - 5.  

Coming to the case, Superintendent of Insurance v. Bankers Life & Casualty Co38 the Court 

held that 10(b) is not only limited to preservation of the securities but must be read technically, 

restrictively and flexibly. The congress made it clear that “disregard of trust relationships by 

those whom the law would regard as fiduciaries, are all a seamless web”. The Court also held 

that when there is breach of duty of care by directors or officers, the shareholders can seek 

remedy for mismanagement but if there exists a connection with regards to manipulation or 

purchase of sale or securities through fraud with mismanagement, the shareholders can also 

seek redressal under 10(b) of SEC act for breach of duty no matter what is the available remedy 

under law.  Corporate mismanagement has been imposed in many other 10(b) - 5 cases which 

show the correlation between these two concepts.39  

The Court in the above cases have recognised breach of fiduciary duty independent of 

misrepresentation or non-disclosure to be a part of fraud and falls within the ambit of rule 10b 

– 5. 

VII. JUDICIAL INTERPRETATIONS  

The touchstone of determination of whether insider trading falls under the ambit of 

mismanagement is the elusive concept of materiality. Further cases mainly focus on the 

correlation and its necessity.  

A. U.S.A 

Schoenbaum v. Firstbook40was the first case to bud the necessity for relating mismanagement 

and rule 10b-5 to protect minority rights. The arguments by the Court lend weight towards the 

fact that federal security laws, mainly article 10b - 5, have a presence of substantive application 

over mismanagement. The case included alleged misrepresentations of a significant element 

made to the shareholders with an intention of fraudulent scheme to an unascertainable extent. 

 
36The University of Chicago Law Review, Vol. 48, No. 4 (Autumn, 1981), pp. 936-959 
37551 F.2d 531 (2d Cir. 1977) 
38404 U.S. 6 (1971) 
39Lawrence Kryzanowski,The Journal of Finance, Vol. 34, No. 5 (Dec., 1979), pp. 1187-1200 
40405 F.2d 215 (2d Cir. 1968) 
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Yet the Court in this case could not dispel the ambiguity.  

In the case, Goldberg v. Meridor41 the Court held that nondisclosure and breach of fiduciary 

duty itself constitutes violation of section 10b - 5 and if the powerless shareholders had chances 

of gaining had the disclosure been made, it shall constitute breach of law. The Court developed 

a test which required the presence of a prima facie case for claiming state remedy and showing 

a probability reasonable enough for success in state action. This shows that the rights of the 

shareholders have been affected and abuse of power has been made which prima facie 

constitutes mismanagement. 

The key issue in the case Popkin v. Bishop42, was an allegation of non-disclosure under section 

10b - 5 where the misdealing was affecting the shareholders ratification. The Court held that 

such disclosures do not constitute affecting minority rights since there was failure to prove a 

material omission. After this case many commentators stated that the rule 10-b -5 should read 

protection of minority shareholders from breach of fiduciary duties and trust by placing a 

control mechanism on shareholders and directors. They clearly mentioned that the purpose of 

the said law is defeated if it gives the Courts and the majority an opportunity to oppress certain 

facts since the section does not adequately provide for an influential approach.   

The Court ruled that a tipper or connected person is said to be liable if they breach a fiduciary 

duty of disclosing confidential information and there is existence of personal gain or benefit 

from such breach in the case, Dirks v. SEC43, 

The significance of mens rea was first established in the United states case of United States v. 

Chiarella44, wherein it was explained that for insider trading there is a need for breach of 

fiduciary duties. 

The Courts in the case of Birnbaum v. Newport Steel Corp and O'Neil v. Maytag45 stated that 

the allegations of fraudulent corporate mismanagement under rule 10b-5 were not actionable 

but eventually the Courts have them later on contradicted the above in the case Schlick V. Penn-

Dixie Cement Corp46put to rest the three above judgements and held that rule 10b - 5 forms a 

part of mismanagement based on rationality of the cases.  

The Supreme Court in the case Strong v. Repide47, stated the necessity of fiduciary duty of 

 
41405 F.2d 215 (2d Cir. 1968) 
42464 F.2d 714 (2d Cir. 1972) 
43463 U.S. 646 (1983) 
44See Supra note  
45193 F.2d 461 (2d Circ. 1952) 
46551 F.2d 531 (2d Cir. 1977) 
47213 U.S. 419, 29 S.Ct. 521(1909) 
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directors upon the shareholders. It was held that the director on whose actions the value of the 

shares depend cannot choose to ignore intentionally his actions with his knowledge. Usually 

ordinarily there is not fiduciary relation between the two in a corporation but in such a case it 

is the duty of the director to disclose information to the shareholders that affect their rights and 

stakes they hold in the company, hence, in certain special circumstances, such duties exist 

B. INDIA 

In the case J. Venkat Rao &ors v. M. Satyendra&ors48, the joint managing director of the 

company was charged for insider trading and the shareholders seeked for redressal under 

mismanagement in the affairs of the company. He was solely entrusted with certain substantial 

powers which included managing and bank accounts which other directors of the company did 

not possess. The joint managing director issued loans and availed huge amounts of money 

without the approval of the board of directors, the director even used the company’s amount 

lavishly for foreign travels with a mala fide intention. With an intention to acquire control over 

the company, he sold shares with the help of close relatives without consent of the board. He 

was indulging in diverting funds illegally and making false statements in the local newspapers. 

The Court after analysing the facts of the situation judgement was passed in the favour of the 

shareholders for reconstitution of the board and a new member in the place of the managing 

director in terms of mismanagement. The director was charged for insider trading. 

In the case Akbarali v. A. Kalverty v. Konkan Chemicals Pvt. Ltd49, the Court clearly stated that 

transferring of shares without first offering them to the existing shareholders or trading with 

shares without the knowledge of the existing shareholders will constitute mismanagement. In 

relation this there was another judgement Ramakrishna Rao v. Bangalore Race Club50violation 

of conditions of company’s memorandum by those who are at the company’s management 

shall also be considered as mismanagement.   

The Securities Appellate Tribunal, relying on the precedents stated that pertaining to the lack 

of evidence of the fact that the appellant had given the unpublished information to the outsiders. 

The people accused by the SEBI just had a nominal number of shares and had no intention to 

carry out any activity maliciously in the case of Mr. Manoj Gaur v. SEBI51 

The lawsuit of Securities Exchange Commission v. Rajat Gupta52 had alleged that Gupta 

 
48 2008 143 CompCas 635 
491997 88 CompCas 245 
501970 40 CompCas 1154 Kar 
51Appeal No.64,2012 
52Civil Action No. 11-CV-7566 (SDNY) (JSR) 
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revealed information regarding the investment of Berkshire Hathaway Inc in Goldman Sachs 

to his associate Rajaratnam. The information was used by Rajaratnam to exchange hedge funds. 

And this action of theirs violated section 10(b) of Securities Exchange Act, 1934, Rule 10b-5 

of the Exchange Act and Section 17(a) of the securities Act 1933. The evidence also showed 

that Gupta was involved in bribery. Gupta was sentenced to 2 years of imprisonment and 1 

year of probation and also a fine of 5 million US dollars. Rajaratnam was directed by Securities 

Exchange Commission to disburse the gains and damages as a result of insider trading. 

The Bombay High Courtin the case of SEBI v. Cabot International Capital Corporation53 held 

that penalty prescribed under the SEBI Act and the SEBI Regulations has no element of mens 

rea for imposing the penalty under SEBI Act and SEBI Regulations. 

The Securities Appellate Tribunal in the case of Rakesh Agarwal v. SEBI54 found that the 

purpose behind insider trading rules and regulations should be to prevent cheating and if it does 

not protect the purpose, the whole intention of running a company in good faith is defeated. 

SEBI had ruled against Mr. Rakesh on the premise that profit motive and / or mens rea are not 

essential ingredients of the offence of insider trading under the Insider Trading Regulations. 

In the case, Gujarat NRE Mineral Resources Ltd. v. SEBI55, SAT clearly mentioned that for 

any information to be considered as an essential information for insider trading, it should be 

related to the company in the first place and when it’s disclosed it should affect the price of the 

securities of a company 

In the case N. Narayanan v. Adjudicating Officer, SEBI56, the Court held that people should 

know that economic offence, is a serious crime and if it is not properly dealt with, that is as it 

ought to be dealt with, it will harm and affect not only country's economic growth but includes 

reduction of inflow of foreign investment by genuine and interested investors and also casts a 

downfall of India's securities market. 

Dilip S. Pendse vs. SEBI57 consisted of an important judgement which holds that the charge of 

committing insider trading is one of the most serious charges in terms of securities market and 

having considered the gravity of this offence all possibilities are not to be analysed. It is an 

acquired principle of criminal jurisprudence that as the seriousness of the offence rises, the 

stricter the degree of proof required as assurance is required to convict the accused. It has to be 

 
53 (2004) 51 SCL 307 (Bom) 
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56 AIR 2013 SC 3191 
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established beyond reasonable doubt and eliminate all probabilities. In Dilip S. Pense v. 

Securities of Exchange Board of India, the Securities Appellate Tribunal held that no individual 

can be held guilty just because he has the possibility of having access to personal information 

and can be termed as a connected person unless there is conclusive evidence validating their 

involvement in insider trading.   

Hindustan Lever Ltd. v. SEBI58 was one of the first cases of Insider Trading in India where 

SEBI was the adjudicating authority. The case consisted of involvement of a big Company 

(HLL) in Insider Trading. Hindustan Lever Ltd was alleged to be involved in Insider Trading 

transactions when it shares Brooke Bond Lipton India Ltd (BBLIL) from Unit Trust of India 

(UTI) relying on unpublished price sensitive information for a merger. However, SAT reversed 

the order of SEBI on the ground that the proposed merger was generally known and cited press 

reports which revealed the prior market knowledge of the proposed merger. Subsequent 

amendment was introduced in the SEBI Regulations; it provided that speculative reports in the 

print or electronic media would not be considered ‘published’ information. 

In the case Asiatic Engineering Co. vs Achhru Ram and Ors59, the Court stated that erosion of 

a company’s substantive information and abuse of fiduciary duties and misuse of power will 

be considered as mismanagement as it harms the company and shareholder’s interest. 

Another case that contributed to the evolution of insider trading laws in India is Samir Arora 

v. SEBI60 The case relates to the fund manager of Alliance Capital Mutual Fund who was 

alleged to be involved in Insider Trading. He sold the entire script of Digital Global Soft (DGL) 

held by him after knowledge of the alleged unpublished price sensitive information. The SEBI 

concluded that he was prima facie guilty of the offence of insider trading. On an appeal to the 

SAT, the SAT after careful analysis decided that the price sensitive information which Samir 

Arora was alleged to have accessed was not correct information. It held that information that 

turns out to be false or uncertain cannot be termed as information. Thus, it was held by the SAT 

that the sale of securities prior to the board meeting could only be considered as analysis and 

assessment of the information available in the public domain. 

Chandrakala vs. SEBI61was another case wherein it was held that the Regulation 3 of the 

Insider Regulations applies only when an insider trades or deals in securities on the basis or 

motivation by any UPSI. However, if an insider is involved in trade of securities of a listed 
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company, it may be presumed that his trades are motivated by UPSI unless the contrary is 

proved.  

VIII. CONCLUSION  

Insider trading in India is highly widespread since it amounts to almost 10 – 15% of corporate 

investigations carried out by security regulators. The reason for the prevalence of increasing 

amounts of insider trading situations in India is lack of stringent corporate governance practice. 

The author here has tried to establish that insider trading falls under the category of 

mismanagement which directs urgent necessity for an exclusive statute to prevent insider 

trading in India. Mismanagement forming a part of the Companies Act, 2013 declares that it’s 

an important concept in the corporate field, which implies cases relating to insider trading must 

be scrutinised carefully.  The United States enacted the parent act, from which reference was 

taken for formulation of Insider Trading Regulations in India. Reason for establishing such a 

relation being an increase in shareholders approaching Redressal mechanisms for remedies 

under both insider trading and mismanagement in the same case. SEBI regulations has only 

reduced but hasn’t completely eliminated ambiguity as there is no exhaustive line drawn. The 

decisions of Redressal mechanisms differ on the basis of rationale behind the case leading to 

offenders taking advantage of gaps by reading between the lines.  

SEBI has failed in establishing offences due to lack of evidence in many cases. Unpublished 

information may be passed over by an insider by means of phone call or over a cup of coffee 

which makes it even harder to investigate due to difficulty in detecting such cases. Though 

there have been attempts to eliminate loopholes, such ambiguity gives rise to more of them. 

Unlike other countries, in India, SEBI is not allowed to tap phones to detect passing of 

unpublished information. Though SEBI has software to access phone records, Facebook, 

Twitter, Instagram and other social media handles, they are unable to catch people committing 

insider trading. The Sachar Committee and the Patel committee62 were two important 

committees to be set up to make recommendations about insider trading. Interestingly, both the 

committees recommended that a separate Act be enacted that could curb insider trading. SEBI, 

though a watchdog, cannot do everything necessary to restrict insider trading and 

mismanagement completely.  

A blanket ban on insider trading without a proper definite legislation makes it vague and less 

important to the law. Existing in India, laws related to insider trading are not well equipped to 

extinguish insider trading and are not adaptive to the upcoming and prevailing needs of a 
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rapidly changing economy and corporate structure. Instead of a case by case analysis, a 

stringent law could be imposed to prevent fraudulent abuse of power or leniency towards unfair 

practices. The legislation further enacted has to deal strictly with companies and their directors 

indulging in manipulative and deceptive devices or else there will be failure in promoting 

orderly and healthy growth of securities market. All the above instances indicate the need for 

a new, descriptive, clear legislation for insider trading. 
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