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  ABSTRACT 
Nobody intends to abandon his home and choose an entirely different livelihood. There are 

multiple reasons why individuals from around the world seek to rebuild their livelihood in 

a different country. Some people rebuild their lives in a different country to get an 

education or a job. On the other hand, some people are forced to leave their country as a 

direct result of Human Rights violations, for example, torture. Millions of people move to 

another country to save their life from armed conflicts and other crises of violence. Since 

the 1947 partition, India has hosted thousands of refugees. The life of these people has not 

been easier in India in the absence of the refugee law where their rights are not secured 

and their citizenship are not granted. The lives of the children are unpredictable, the futures 

of the families are uncertain. However, with the increasing complexity in managing asylum 

for refugees and securing rights for them, the need for introducing a refugee law in India 

has become more significant in the present time. The refugee issue in today’s world has 

become an international and multidimensional concern that has challenged the 

international community. Despite the rights provided in the Universal Declaration of 

Human Rights regarding the right to asylum, many states including India fail to provide 

any specific legislation governing the situation of refugees in the country. Irrespective of 

this long history of refugees in India and the present scenario with the Afghan refugees, 

the country is still not considering the implementation of any refugee policy or the law of 

its own.  The main aim of this article is to understand the situation of refugees in India in 

the absence of refugee law. It will also try to understand why India desperately needs to 

adopt a refugee law concerning the situation of Afghan refugees in the country. 

Keywords: Refugee law, Afghans, Refugees, India. 

 

I. INTRODUCTION 
India holds a long history of treating different refugee communities since its independence. 

Refugee law in its international implementation has evolved over time, yet no specific national 

law on refugees has been implemented in India2. In the case of refugees and asylum seekers, 

 
1 Author is a Student at University Institute of Legal Studies, Chandigarh, India 
2 Simon Behrman, Refugee Law as a Means of Control, 32 Journal of Refugee Studies, 42-62 (2018). 
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India follows the Foreigners Act 1946. Since the time of independence, India has welcomed 

nearly 300,000 refugees3. Despite this long history of refugees in India and the present scenario 

with the Afghan refugees, the country is still not considering the implementation of any refugee 

policy or the law of its own. In the case of judging any legal or political system, there remains 

a question of whether this system can be reformed for improvement or whether the problems 

of the system are unreformable. Similarly, while discussing the Indian legal system considering 

refugee policy, there remains a wide area of discussion on whether this system could be 

reformed and any refugee law could be included in the Indian legal system. 

II. WHY IMPLEMENT REFUGEE LAW? 
The refugee issue in today’s world has become an international and multidimensional concern 

that has challenged the international community. Despite the rights provided in the Universal 

Declaration of Human Rights regarding the right to asylum, many states including India fail to 

provide any specific legislation governing the situation of refugees in the country. It is not to 

be forgotten that refugees are not a burden to the nation, rather, refugees are the assets that can 

help the nations to enhance their welfare. It is indeed to be noted that accepting and protecting 

as well as empowering refugees can result in a win-win-win formula. For obvious reasons it is 

a win for the refugees to be accepted by a country, as with acceptance by the country they can 

move forward to their life and secure their right to live with dignity. On the other hand, 

accepting refugees is also a win for the country receiving or hosting them. By providing the 

right to work and right to education to the refugees, the country contributes to the labour force 

with the integration of the refugees as a member of the society. 

However, many criticisms have raised the concern that natives might lose job opportunities to 

a refugee if refugees are legally accepted and hosted by a country4. Most migration economists 

have agreed that the presence of foreigners or refugees in the labour force of a country doesn’t 

affect the job opportunities of the natives as for owners and net is typically a different set of 

skills and they also compete for different sets of jobs5. 

Hence, it could be narrowed down from the analysis that there remains no reason for the natives 

to worry about their opportunities to be grabbed by a refugee. Rather, an introduction to refugee 

law and legal protection system, the construction secure multiple benefits and reduce the 

 
3 Saif Khalid, Rohingya in India fear deportation to Myanmar, Al Jazeera, 4-5 (2017). 
4 Chalachew Getahun Desta, Fewer Jobs and More Migrants: Large Scale Agricultural Investment and Internal 

Migration in Ethiopia:, 37 Eastern Africa Social Science Research Review , 1-41 (2021). 
5 Eun Su Lee et al., Unveiling the Canvas Ceiling: A Multidisciplinary Literature Review of Refugee Employment 

and Workforce Integration, 22 International Journal of Management Reviews, 193-216 (2020). 
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number of issues being confronted as a result of illegal immigrants. 

III. RELATIONSHIP BETWEEN REFUGEE LAW AND HUMAN RIGHTS 
Article 14(1) of the “Universal Declaration of Human Rights (UDHR)" guarantees the right of 

an individual to seek asylum in other countries. Since the UDHR is not a legally enforceable 

treaty, there remains no obligation for India to introduce a compulsory law for refugees and 

their rights. However, it should also be noted that the refugee problem has been a long-existing 

issue in India that has repeatedly claimed for a stable legal guideline. This observation is made 

based on the fact that refugees have long been the victims of abuse in different countries in the 

context of different asylum policies in different nations. In the same concern, in the absence of 

any refugee law in India, it becomes harder for a refugee to seek benefit and protection from 

the country. It is also hard for a refugee to claim his rights as a human being in the absence of 

any protective law safeguarding his rights. This sad reality is not new. India has witnessed 

multiple cases of refugees since its independence. 

Similarly, in the case of “Hans Muller of Nuremberg v. Supdt. Presidency Jail, Calcutta, (1955) 

1 SCR 1284", the petitioner who is not a legal citizen of India and has been proved to be a 

subject of West Germany, was arrested on 18 September in 1954 by the Calcutta police. He 

was thereby placed under preventive detention. Ground for his preventive detention was under 

section 3(1) of “the Preventive Detention Act, 1950”, stating “With a view to making 

arrangements for his expulsions from India”6. Examining this case, the court focused on a 

research article by Sh. Prabodh Saxena, a senior IAS officer, is titled "Creating Legal Space 

for Refugees in India: The Milestones Crossed and the Roadmap for the Future". Considering 

this discussion, in this case, the Law Commission of India and NHRC stressed the necessity 

for legislation on refugees in India. 

There are multiple reasons why individuals from around the world seek to rebuild their 

livelihood in a different country. Some people rebuild their lives in a different country to get 

an education or a job. On the other hand, some people are forced to leave their country as a 

direct result of Human Rights violations, for example, torture. Millions of people move to 

another country to save their life from armed conflicts and other crises of violence. Mostly, it 

is seen that due to lack of safety people want to fly from one country to another. This journey 

is not certainly a journey of peace, but of fear and an unpredictable future. When did try to 

settle in a new country and start rebuilding their life, racism, discrimination, and xenophobia 

come up as new problems in their lives? Their life becomes harder in the absence of a refugee 

 
6 Hans Muller of Nuremberg v. Supdt. Presidency Jail, Calcutta, (1955) 1 SCR 1284. 
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law securing their rights. 

In independent India, the history of refugee law draws back to 1947. Since then, India has been 

the home of thousands of refugees. Be it the clash between India and Pakistan or Pakistan and 

Bangladesh, many refugees have secured asylum in the country. However, their life has not 

been easier in the country in the absence of the refugee law where their rights are not secured 

and their citizenships are not granted. The lives of the children are unpredictable, the futures 

of the families are uncertain. Learning from the “United States Refugee Act, 1980”, by 

introducing refugee law in India, it can secure the basic standards on which actions can be 

founded. It will be easier for the country to manage the issues related to refugees and to secure 

their rights and opportunities. By introducing a refugee law, India can secure a Win-Win 

situation for the country and the refugees at the same time. 

IV. THE FATE OF AFGHAN REFUGEES IN INDIA 
There are thousands of people who are scrambling to leave Afghanistan after the Taliban 

government took control over the country. According to the statement of the United Nations, 

approximately half a million citizens could flee the nation by the end of 2021. As per reports, 

approximately 2.2 million refugees are already seeking Asylum in neighbouring countries and 

approximately 3.5 million Afghan citizens are forced to flee their homes within the country 

itself7. India is also hosting a small group of Afghan refugees in this situation. Over the past 

few weeks, the Afghan nationals in Delhi already started camping outside the office of UNHCR 

with multiple demands related to their refugee status. This has certainly created a civic 

disruption in the city. As it is already known, India does not have a law on refugees, and 

refugees are treated as foreigners as per the “Foreigners Act, 1955”. There are nearly 18000 

Afghan refugees seeking asylum in India. On the other hand, as a result of the ethnic cleansing 

in Myanmar, a group of Rohingya Muslims is also staying in India as refugees. The absence of 

the refugee law is the reason for the influx of these large groups of refugees since the 1947 

partition8. As a result of the present situation of Afghan refugees, India has introduced this new 

category of e-visas for the Afghan nationals who are seeking asylum in India for a period of 

six months. But the judiciary has not yet decided what will be the fate of the Afghan nationals 

in India after this period of six months. The Indian government as well as the Afghan nationals 

 
7 Afghanistan: How many refugees are there and where will they go? BBC News, 

https://www.bbc.com/news/world-asia-58283177. 
8 ‘India should put Afghan refugees on a path toward citizenship’ mint, 

https://www.livemint.com/news/world/india-could-rationalize-immigration-policy-with-regards-to-afghan-

refugees-11630566337571.html. 
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in India are unsure about the Afghan refugee situation in the country. 

V. CONCLUDING REMARKS 
Voice of Afghan refugees in India seeking rights and asylum has again brought up the concern 

whether India needs a refugee law or not. Like many other South Asian countries, India also 

does not have a refugee law. Since the 1957 partition, India has hosted thousands of refugees. 

However, with the increasing complexity in managing asylum for refugees and securing rights 

for them, the need for introducing a refugee law in India has become more significant in the 

present time. With the situation in Afghanistan and continuous entry of Afghan refugees in 

India, the Indian government may rethink about constituting a refugee law. This will not only 

minimise the political obstacles in the country as a result of refugees, but it will also adhere by 

the UDHR standards to secure rights for them.  
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