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Neutrality vis-a-vis Party Autonomy in 

Appointment of Arbitrators 
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  ABSTRACT 
The scope of the article focuses on the examination of the legal doctrines relating to party 

autonomy and neutrality in the context of party appointments in arbitrations. Although both 

concepts are recognized in arbitration law, party autonomy in the appointment of 

arbitrators often poses a challenge in ensuring neutrality in the appointment and ensuring 

the sanctity of the arbitration process. Some safeguards in ensuring neutrality and 

impartiality are provided in the Indian Arbitration Act including the requirement of any 

appointee to provide a disclosure at the very outset regarding any justifiable doubts 

regarding his independence and impartiality. The recent judicial trend in decisions by the 

Indian Supreme Court to safeguard neutrality in contracts where one party has a unilateral 

right to appoint a sole arbitrator or the entire three-member tribunal has been examined. 

The article also conducts a comparative study of the concept within the framework of the 

UK Arbitration Act. The article also examines the strength of the safeguards in place to 

ensure independence and impartiality, especially in the context of arbitrators being 

empowered to rule in their own case regarding the existence of “justifiable doubts”. 

 

I. INTRODUCTION  
The autonomy available to a party to select its arbitrator and to agree upon the mode of selecting 

members of the arbitral tribunal is regarded by many as a cornerstone of arbitration. The 

opportunity available to a party to select a co-arbitrator can also be said to be a distinguishing 

feature of arbitration. It is often argued that due to this privilege, parties opt for arbitration over 

the adjudication of disputes through courts.  

The concept of party autonomy in appointing an arbitrator has also been recognized in several 

international conventions such as the Geneva Protocol 19232, United Nations Convention on 

the Recognition and Enforcement of Foreign Arbitral Awards3, and the European Convention 

on International Commercial Arbitration, 19614  

 
1 Author is an Advocate on Record at Supreme Court of India. 
2 The Geneva Protocol, 1923, art 2  
3 Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York, 1958), art II 
4 The European Convention on International Commercial Arbitration, 1961, Art IV(1)(b) 
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The practice is also recognized in several national laws such as the French Code of Civil 

Procedure5, Swiss Federal Act on Private International Law6, Netherlands Code of Civil 

Procedure7, Italian Code of Civil Procedure8, US Federal Arbitration Act9, Canadian 

Commercial Arbitration Act, 201310, and Singapore International Arbitration Act, 201211 

Party autonomy is also recognized by arbitral institutions such as the International Chamber of 

Commerce, the Singapore International Arbitration Centre, and the London Court of 

International Arbitration12. 

In India, party autonomy in the appointment of arbitrators to form part of the tribunal is 

recognized by the Indian Arbitration Act.13 

The scope of party autonomy vis-à-vis the neutrality and impartiality in such appointments has 

been a subject matter of debate by both law scholars and practitioners. Questions are raised on 

the neutrality of such appointments, and the statement made by Professor Martin Hunter is 

often referred to in this context, “When I am representing a client in an arbitration, what I am 

really looking for in a party-nominated arbitrator is someone with the maximum predisposition 

towards my client but with the minimum appearance of bias”.  

The task of a party-appointed arbitrator is of a sensitive and delicate nature. While, in theory, 

it is possible for a party appointee to fulfill the principle of party autonomy, the appointee has, 

however, to act judicially and impartially. A party-appointed arbitrator is not to permit any 

inclination to the appointing party to dictate the outcome of the arbitration.14 The question as 

to whether a party-nominated arbitrator would best serve the requirement of neutrality or only 

end up acting as an extended arm of the party is the fundamental question sought to be 

examined in the present article. 

Neutrality in party appointment has to be considered in three contexts. Firstly, in cases where 

a sole arbitrator is appointed unilaterally by one of the parties according to the contract.  

Secondly, in cases where one party has the right to circulate names to the opposite party for his 

approval and thereafter finalize and constitute the three-member tribunal. Thirdly, where co-

arbitrators are appointed by both parties respectively, and thereafter a presiding arbitrator is 

 
5 French Code of Civil Procedure, 1981, art 1508 
6 Swiss Federal Act on Private International Law, 1987, art 179(1) 
7 Netherlands Code of Civil Procedure, art 1027(1) 
8 Italian Code of Civil Procedure, art 809 and 810 
9US Federal Arbitration Act,1925, s. 5 
10 Canadian Commercial Arbitration Act, 1985, art 11(2) 
11 Singapore International Arbitration Act, 2012, s.9A 
12 The London Court of International Arbitration, Arbitration Rules, art 5.8 
13 The Arbitration and Conciliation Act, 1996 (Act 26 of 1996), s. 11(2)  
14 Redfern and Hunter, Law and Practice of International Commercial Arbitration, Pg. 201(2004) 
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appointed. Prior to the examination of the three scenarios, the various concerns highlighted by 

scholars on the issues relating to party appointment is sought to be addressed” 

II. CONCERNS REGARDING PARTY NOMINATION OF ARBITRATORS 
A frequent criticism of party-nominated co-arbitrators is that the appointees tend to be 

sympathetically inclined to the party that nominated them and contributes little to the arbitral 

process.  

Albert Van Den Berg in his essay15 while analyzing dissenting opinions by party-appointed 

arbitrators in investment arbitration analyzed 150 decisions which revealed that party-

appointed arbitrators awarded dissenting opinions in 34 cases, i.e., 22% of the 150 cases 

analysed. All the dissenting opinions were rendered by the arbitrator in favour of the party who 

appointed the arbitrator. He argued that the root of the problem was due to the unilateral 

appointment method which created arbitrators who were dependent in some way on the parties 

that appointed them.  

Hans Smit16 advocated the view that all party-appointed arbitrators should be banned if 

arbitration was to meet its aspiration of dispassionate adjudication.  

Chief Justice Sundaresh Menon in his paper on coming to terms with the role of the party-

appointed arbitrator17 suggested that the argument that a party’s confidence in the arbitration 

proceedings is derived from its nominee being on the tribunal is misplaced as it runs counter 

to the principles of neutrality and impartiality of the arbitral process as it entails that no 

confidence can be reposed in any member of the Tribunal apart from one’s own appointee. He 

argued that the thinking that a party-appointed arbitrator owed a special duty to one of the 

parties was flawed and carried a danger of bias as it rested on the assumption that an arbitrator 

should devote special attention to the case of the appointing party because of the affiliation.  

Jan Paulsson18 argued that the solution to deal with the unilateral appointment was either to opt 

for a sole arbitrator chosen by the institution or a panel of three arbitrators appointed by an 

 
15 Albert Jan Van Den Berg, “Dissenting Opinions by Party Appointed arbitrators in Investment Arbitration” 

Mahnoush Arsanjani et al. (eds.), Looking to the Future: Essays on International Law in Honor of W. Michael 

Reisman, pp. 821-843 
16 Hans Smit, ‘The pernicious institution of the party-appointed arbitrator,’ Columbia FDI Perspectives, No. 33, 

December 16, 2010 
17 Sundaresh Menon, “Adjudicator, Advocate, or Something in Between? Coming to terms with the role of the 

party-appointed arbitrator”, Paper Presented in Singapore at 2016 Herbert Smith Freehills – Singapore 

Management University Asian Arbitration Lecture held  on 24 November 2016, available at 

https://www.supremecourt.gov.sg/Data/Editor/Documents/CJ%20speech%20at%20CIArb%20Presidential%20

Lecture%202016.pdf, (website last visited on 7 November 2021) 
18 Jan Paulsson: Must we live with Unilaterals: American Bar Association, Section of International Law, 

International Arbitration Committee; 2013 Volume 1; Issue 1: Pg. 5-9 
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institution either by the process of blind appointments, where the nominee does not know who 

appointed them or through the list procedure, where the circulation of initial lists was from the 

institution concerned. The concern raised by Paulsson was based on the perceived notion that 

party-appointed arbitrators usually rule in favour of the appointing party.  His suggestion that 

all appointments should take place by the neutral appointing authority was however restricted 

to cases where parties had not contractually agreed on the procedure for appointment of the 

Tribunal. 

V.V. Veeder in his lecture on the inaugural Charles N. Brower lecture on international dispute 

resolution while addressing the issue of party-appointed arbitrators19, after examining two 

arbitrations, namely the Loewen arbitration between 2 Canadian investors and the United States 

and the Alabama Arbitration between the United States and Great Britain suggested that 

although arbitral reform was desirable, switching to an untested and different system where all 

arbitrators are appointed by the institution may not be the solution. He suggested that parties 

preferred to settle disputes through arbitration due to a sense of participation in the constitution 

of the tribunal. He suggested that a possible solution in complex inter-state disputes would lie 

in the tribunal consisting of 5 members, with three arbitrators being appointed by the President.  

Yuval Shany20 argued that applying the notion of judicial independence and impartiality 

applicable to judges to party appointees might not be appropriate. He suggested a relaxation of 

the notions of judicial independence and impartiality in respect of party-appointed arbitrators 

and suggested applying the strictest ethical standards to the non-party appointed members. This 

was suggested considering the voluntary nature of dispute resolution and so to avoid alienating 

parties from this dispute resolution mechanism.  

III. ARGUMENTS RAISED BY PROPONENTS OF PARTY AUTONOMY IN APPOINTMENT 

OF ARBITRATORS 
On the other hand, advocates of party autonomy like Dr. Gary Born21 argue that the parties’ 

involvement in selecting the tribunal enhances the predictability of the arbitral process. Soia 

Mentschikoff also argues on the same lines in his article, ‘The Significance of Arbitration--A 

 
19 The Historical Keystone to International Arbitration: The Party-Appointed Arbitrator—From Miami to Geneva:     

Proceedings of the Annual Meeting (American Society of International Law), Vol. 107, International Law in a 

Multipolar World (2013), pp. 387-405 Published by: Cambridge University Press on behalf of the American 

Society of International Law 
20 Yuval Shany, Squaring the Circle? Independent and Impartiality of Party-Appointed Adjudicators in 

International Legal Proceedings, 20 Loy. L.A. Int’l & Comp. L. Rev. 473 (2008) 
21 Gary B. Born: International Commercial Arbitration: Volume 2; Pg. 164-1641; Second Edition: 2014: Wolter 

Kluwer 
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Preliminary Inquiry.’22 He says that a judge whom a party could choose for itself, bearing the 

nature of the case is humanly a more satisfying decider than adjudication by judge who may 

not be the most respectable or able man to adjudicate upon the dispute. 

Born further suggests that the parties’ role in selecting members to the tribunal increases the 

likelihood that parties will cooperate during the arbitration and respect the ultimate award. 

Other proponents justify party appointments on the ground that parties often select and appoint 

experts as arbitrators who are well-versed in a particular discipline and awareness of the 

cultural, geographical, and other intricacies involved in a particular dispute. 

Andreas Lowenfeld  in his article23 on the other hand argues that a party-appointed arbitrator 

gives confidence to a party that at least one of the persons in the Tribunal will listen carefully 

and sympathetically to a party’s case and render a considered decision. He also argues that a 

party appointee often also acts as a translator in translating legal culture and the law of a 

particular state or country which may seem complex to lawyers from another state.  

Parties themselves have revealed that the option of party autonomy is the main lure to opt for 

arbitration in the first place. The 2018 Queen Mary International Arbitration Survey on the 

Evolution of International Arbitration24 which asked respondents to vote for the most valuable 

characteristics of arbitration found that the “ability of parties to select arbitrators”, was the 

fourth most frequently selected option. The 2015 survey25 results were almost identical with 

very similar percentages.  

A 2017 survey by Berwin Leighton Paisner26 found that 55% of respondents who had sat as 

arbitrators reported having experienced a party-appointed arbitrator trying to favour the 

appointing party by some means and 70% of respondents who had acted as counsel recounted 

situations where they believed a party-appointed arbitrator tried to favour the party who 

appointed him. It is however relevant to mention that the very same survey also found that 79% 

of respondents felt that party appointments give a party greater confidence in the arbitration 

process and 66% considered a retention of party appointments to be desirable. 

 
22 Soia Mentschikoff, "The Significance of Arbitration--A Preliminary Inquiry," Law and Contemporary Problems 

698 (1952). 
23 Andreas F. Lowenfeld, The Party-Appointed Arbitrator in International Controversies: Some Reflections, 30 

TEX. INT'l L. J. 59 (1995). 
24 http://www.arbitration.qmul.ac.uk/media/arbitration/docs/2018-International-Arbitration-Survey---The-

Evolution-of-International-Arbitration-(2).PDF  
25 http://www.arbitration.qmul.ac.uk/media/arbitration/docs/2015_International_Arbitration_Survey.pdf  
26 Berwin Leighton Paisner, International Arbitration Survey: Party Appointed Arbitrators (2017): 

(https://www.bclplaw.com/images/content/1/4/v2/147194/BLP-Arbitration-survey-2017.pdf) websites visited on 

29 November 2021 
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Charles N. Brower and Charles B. Rosenberg27 in their article responding to the view 

articulated by Professor Jan Paulsson and Albert Jan Van Den Berg criticizing party 

appointments argued that dissenting opinions played a critical role in legitimizing international 

arbitration. They also sought to downplay the dissenting opinions relied on Van Den Berg in 

investment as the dissents revealed that 78% of the 150 cases produced no dissenting opinions 

which led to the conclusion that the majority of the three-member tribunals which included two 

party-appointed arbitrators were able to reach a unanimous award.  

Charles N. Brower28 suggested that the insistence of parties to appoint arbitrators legitimizes 

arbitration proceedings and parties would also have greater faith in the entire process. Brower 

suggested that the criticisms regarding party appointments and the perceived lack of neutrality 

are misplaced as the requirement of a nominee remaining independent and impartial is 

prevalent in all the rules of all major institutions. Brower argued that Paulsson’s suggestion 

regarding the circulation of lists was undesirable as it firstly restricted the choice available to a 

party and secondly, it would also encourage lobbing as potential arbitrators would be required 

to have close connections with the institution concerned. The suggestion regarding institutional 

appointments was also rejected as an appointment by the institution would not have the trust 

or confidence of a party.  

IV. CASES WHERE SOLE ARBITRATOR APPOINTED UNILATERALLY BY ONE PARTY 
(A) Position in India 

In the case where a sole arbitrator is appointed unilaterally by one party, Justice Indu Malhotra 

in her commentary raises concerns about the very process of appointment where she states that 

it is of utmost importance that the appointment of the sole arbitrator is consensual and not by 

the imposition by of a party who has superior bargaining power.29  

The Delhi High Court in Assignia-VIL JV vs. Rail Vikas Nigam Limited30, while dealing with 

a case where the contract stipulated that the arbitral tribunal would comprise of three 

arbitration, two of whom would be serving employee and one retired employee of the Railways 

held that the Respondent Railways could not insist on an Arbitral Tribunal comprised of its 

serving or retired officers in view of amended Act as the request if allowed, would defeat the 

 
27 The Death of the Two-Headed Nightingale: Why the Paulsson-van den Berg Presumptions that Party Appointed 

Arbitrators and Untrustworthy is Wrongheaded: Arbitration International, Vol. 29, No.1, 2013, Pg. 7-44 
28 The (Abbreviated) Case for Party Appointments in International Arbitration: American Bar Association, Section 

of International Law, International Arbitration Committee; 2013 Volume 1; Issue 1: Pg. 10-13 
29 Malhotra: Commentary on the Law of Arbitration: Volume 1: Pg. 432: Fourth Edition: Wolters Kluwer 
30 2016 SCC OnLine Del 2567 
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very purpose of amending the Act.   

The Supreme Court in Voestalpine Schienen GmbH v. DMRC Ltd.31, dealt with a case where 

an arbitration agreement stipulated that a panel of five names would be forwarded by one party 

to the other party to choose its nominee Arbitrator from. The Court held that the forwarding 

such a restricted panel would have adverse consequences and choice should be given to the 

parties to nominate any person from the entire panel of Arbitrators and such a panel should be 

broad based and consist of persons from the legal background as also from other fields like 

accountancy. 

The Supreme Court in TRF Ltd. v. Energo Engg. Projects Ltd.,32,  while dealing with a case 

where the Managing Director was the “named sole arbitrator” and had also been conferred with 

the power to nominate the substitute arbitrator held that an appointment made by the Managing 

Director, an ineligible person himself would itself be void ab initio and an ineligible person 

could not appoint another arbitrator.  

Although the Supreme Court in TRF Limited33 restricted the power of an ineligible person to 

appoint a substitute arbitrator, it was in the landmark decision of Perkins Eastman Architects 

DPC & Another vs. HSCC (India) Ltd34 that the Court examined the question of whether a sole 

arbitrator appointed unilaterally by a party would serve the object of neutrality on account of 

being interested in the outcome of the decision.  

The Supreme Court in Perkins Eastman Architects DPC & Another vs. HSCC (India) Ltd.35 

held that in a case where only one party has a right to appoint a sole arbitrator, its choice would 

always have an element of exclusivity in determining or charting the course for dispute 

resolution. The Court further held that the essence of the 2016 amendments which were also 

recognized by the decision of the Supreme Court in TRF was that no person who has an interest 

in the outcome or decision of the dispute must have the power to appoint a sole arbitrator. The 

Supreme Court arrived at its decision by analysing the judgment in TRF Limited, where the 

Managing Director was himself named as an arbitrator with additional power to appoint any 

other person as an arbitrator. The Court concluded that if the Managing Director was found 

incompetent, in the first instance because of the interest that he would be said to be having in 

the outcome or result of the dispute, similar invalidity would always arise even in the second 

category of cases. If the interest in the outcome of the dispute, was taken to be the basis for the 

 
31 (2017) 4 SCC 665 
32 (2017) 8 SCC 377 
33 Ibid  
34 (2020) 20 SCC 760 
35 (2020) 20 SCC SC 760 
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possibility of bias, it would always be present irrespective of whether the matter stood under 

the first or second category of cases.  

Thus, the Supreme Court in Perkins developed the test that if an appointing authority had an 

interest in the outcome of the dispute, there was a possibility of bias which warranted and 

justified the Court’s intervention in superseding the terms of the contract and carrying out the 

appointment itself.  

The Supreme Court in order to arrive at its decision also relied on the judgment in Indian Oil 

Corpn. Ltd. v. Raja Transport (P) Ltd36,  wherein it was held37 that if there are justifiable doubts 

as to the independence and impartiality of the person nominated, and if other circumstances 

warrant the appointment of an independent arbitrator, such appointment can be made by the 

Court even by ignoring the procedure prescribed under the agreement.  

The judgment rendered by the Supreme Court in Perkins and the principle enunciated therein 

has subsequently been followed in several High Court judgments. The Bombay High Court in 

Lite Bite Foods Pvt. Ltd vs. Airports Authority of India38 while dealing with a case where the 

Airports Authority of India had the exclusive right of appointing (not merely nominating) an 

arbitrator held that the question of perceived bias or impartiality of the arbitrator was not 

relevant. The question was rather of one-sidedness in the arbitral tribunal appointment 

procedure itself. The High Court interpreted the judgment in Perkins to mean that a party cannot 

have an impartial arbitration free from all justifiable doubt if the manner in which the arbitral 

tribunal is constituted itself is beset by justifiable doubt. The Court further held that the guiding 

principle in the arbitral-forum selection process was neutrality, independence, fairness and 

transparency. 

The Calcutta High Court in Century Metals Recycling Limited and Another vs. URGO Capital 

Limited and Others39, while dealing with a case where the Respondent lender, had been given 

the right to appoint sole arbitrator at its discretion held that the Respondent did not have any 

right to refer the dispute to CADRE for appointment of an arbitrator as Respondent was a party 

interested in the outcome of the dispute. The Calcutta High Court also distinguished the 

judgment in Central Organisation for Railway Electrification, as the same pertained to the 

appointment of a three-member Arbitral Tribunal and not a sole arbitrator.  

The Bombay High Court in Harsh Haresh Desai vs. Dewan Housing Financial Corporation 

 
36 (2009) 8 SCC 520 
37 Ibid, para 48 
38 2019 SCC OnLine Bom 5163: Judgment dated December 4, 2019 
39 2021 SCC OnLine Cal 2506: Judgment dated 21 September 2021 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
1211 International Journal of Law Management & Humanities [Vol. 4 Iss 6; 1203] 
  

© 2021. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

Ltd. and Others40, while dealing with a clause which provided for the reference of all disputes 

and differences to the sole arbitration of the Managing Director, Executive Director(s), 

President(s), or Vice President(s) of the Respondent or any other person appointed or 

nominated by the aforesaid persons or by an executive not below the level of Senior Manager, 

held that the appointment pursuant to the said clause could not be sustained. The High Court 

further clarified that in recognition of the principle of party autonomy, there were now only 

two modes of appointment of an Arbitrator. The arbitrator may be appointed by consent of the 

parties after the disputes arise. Alternatively, there must be an order of the Court appointing an 

Arbitrator. The acceptance of the unilateral appointment based on the clause was 

impermissible.  

The Delhi High Court in City Lifeline Travels Private Limited vs. Delhi Jal Board41 dealt with 

a case where the Respondent had unilaterally appointed an arbitrator. The High Court while 

dealing with the contention that the decision in the case of Perkins ought to be read in a 

restrictive manner held that the decision had to be read in an expansive manner as the efficacy 

of arbitration as an alternate dispute resolution mechanism rested on the foundation that the 

disputes would be adjudicated by independent and impartial arbitrators. The decision in Perkins 

Eastman Architects DPC v. HSCC (India) Limited recognizes the importance of ensuring that 

Arbitrators not be appointed by persons who are otherwise interested in the matter so as to 

obviate any doubt as to the impartiality and independence of the Arbitral Tribunal.  

The Delhi High Court in Proddatur Cable TV Digi Services vs. Siti Cable Network Limited42 

while dealing with a case regarding the eligibility of a party to the contract to unilaterally 

appoint a Sole Arbitrator. The High Court relied on the ratio of the judgment in Perkins and 

held that a unilateral appointment by an authority that is interested in the outcome or decision 

of the dispute was impermissible in law. The High Court in the said judgment also had occasion 

to consider the contention regarding party autonomy regarding the constitution of the Arbitral 

Tribunal. The High Court held that the underlying principle in arbitration no doubt is party 

autonomy but at the same time fairness, transparency and impartiality are virtues that are 

equally important. The Court also held that the procedure laid down in the Arbitration Clause 

cannot be permitted to override considerations of impartiality and fairness in arbitration 

proceedings. 

 

 
40 2020 SCC OnLine Bom 10650: Judgment dated 17 December 2020 
41 2021 SCC OnLine Del 3526: Judgment dated 27 January 2021 
42 2020 SCC OnLine Del 350: Judgment dated 20 January 2020 
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The question as to whether the judgment in Perkins could be extended to cases where a sole 

arbitrator is named in the contract based on the dominant position of a party thereby warranting 

judicial intervention remains to be seen. 

In many instances, there exists an unequal bargaining power between parties to a contract and 

a weaker party usually yields to the demands of the dominant party to name an individual as 

an arbitrator. Although the arbitrator in such instances would still be required to provide the 

necessary disclosures stipulated under the Arbitration Act, the control and dominance exercised 

by one party in the appointment may not be easily discernable unless the Court undertakes a 

preliminary examination of the background in which the parties executed the contract. 

While it could be argued that this preliminary examination by the Court is necessary to ensure 

that any appointment is not indirectly done at the behest of an interested party, there are 

multiple challenges to the Court entering in this domain. This exercise is likely to be fraught 

with dangers as the Court would have to go beyond the terms of the contract and enter into the 

thicket of disputed facts.  

The question as to whether the judgment in Perkins could be extended to cases where a 

particular institution or individual has been bestowed the power of appointment based on the 

dominant position of a party thereby warranting judicial intervention remains to be seen.  

In many instances, the power of appointment is bestowed on a particular arbitral institution 

based on the demands by a dominant party. This may not be challenged where a reputed 

institution has been bestowed such power. However, in the absence of any grading system of 

arbitral institutions, the appointment by a non-descript institution may cast a cloud on the 

appointment, 

(B) Position in the UK regarding unilateral appointment by one party 

Section 16 of the UK Arbitration Act, 1996 stipulates that the parties are free to agree on the 

procedure for appointing the arbitrator or arbitrators, including the procedure for appointing 

any chairman or umpire. Section 17 stipulates that where each of two parties to an arbitration 

agreement is to appoint an arbitrator and one party (defaulting party) refuses to do so, or fails 

to do so within the time specified, the other party, having duly appointed his arbitrator, may 

give notice in writing to the party in default that he proposes to appoint his arbitrator to act as 

sole arbitrator. If the party in default does not within 7 days of the notice being given make the 

required appointment and notify the other party, the other party may appoint his arbitrator as a 

sole arbitrator whose award shall be binding on both parties as if he had been so appointed by 

agreement. The sole arbitrator appointed in such circumstances has the same duty to act 
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judicially, fairly and impartially as an unbiased single arbitrator.  

The UK Court of Appeal in Sumukan Ltd. vs. Commonwealth Secretariat No. 243, while 

dealing with a case where a term in a contract that an arbitration be conducted by a panel wholly 

appointed by one side held that although Sumukan had no choice as to the terms of the contract 

so far as arbitration was concerned that is a common feature of and the reality of many 

commercial contracts. They were bound by the terms of the contract they made and bound to 

accept a Tribunal appointed in accordance with the relevant statute. It is relevant to mention 

that the Court in the said judgment eventually set aside the award as there was non-compliance 

with the appointment procedure of the Tribunal. 

V. CASES WHERE THREE-MEMBER TRIBUNAL CONSTITUTED AFTER 

CIRCULATION OF NAMES BY ONE PARTY TO THE OPPOSITE PARTY 
The Supreme Court in Voestalpine Schienen GmbH44, dealt with a case where the 

purchaser/DMRC had the discretion to pick five persons from its panel and forward the names 

to the opposite party who was to select one of the five persons as its nominee arbitrator. The 

opposite party was to select its nominee arbitrator from the said list of five persons. 

Additionally, the two appointed arbitrators also had a limited choice of picking the third 

presiding arbitrator from the very same list. i.e. from the remaining three persons on the panel. 

The Supreme Court frowned upon this procedure and held that the discretion given to choose 

out of only five persons from the entire panel would create room for suspicion in the mind of 

the party that the purchaser had picked its own favourites. The Court instead advocated that 

choice should be given to the parties to nominate any person from the entire panel of arbitrators 

to allay any apprehension regarding impartiality or independence. The Supreme Court 

advocated that the panel should also be broad-based and comprised of persons from different 

backgrounds who may be best suited to adjudicate upon the disputes.   

The pronouncement of the Supreme Court in Central Organisation for Railway Electrification 

v. ECI-SPIC-SMO-MCML (JV)45, is problematic as it seems to have been passed in violation 

of the principles laid down in Voestalpine Schienen GmbH46 and Perkins47.  

The Supreme Court in Central Organisation for Railway Electrification48 dealt with a case 

 
43 [2007] EWCA Civ 1148 
44 Supra Note 30 at Page 6 
45 (2020) 14 SCC 712 
46 Supra Note 31 at Page 6 
47 Supra Note 34 at Page 6  
48 Supra Note 46 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
1214 International Journal of Law Management & Humanities [Vol. 4 Iss 6; 1203] 
  

© 2021. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

where the contract stipulated that the Arbitral Tribunal would consist of a panel of three retired 

railway officers, not below the rank of SAO Officer. The Railways was to send a panel of 

atleast four names of empaneled retired railway officers and the contractor was to suggest two 

names for appointment as his nominee. The General Manager of the Railways would thereafter 

appoint one of the individuals as the contractor’s nominee and simultaneously appoint the 

balance number of arbitrators from the panel or from outside the panel. The Supreme Court 

held that the Railways by forwarding four names to the contractor had given a wide choice to 

the contractor and thus the power of the Railways in nominating its arbitrator was 

counterbalanced by the power of choice given to the contractor.  

Although the Court in  Central Organisation for Railway Electrification referred to the decision 

in Voestalpine Schienen GmbH, the reliance was restricted to the aspect of whether a retired 

employee could be appointed as an arbitrator. The Court in its decision seems to ignore the 

finding and principle laid down in Voestalpine Schienen GmbH that choice should be given to 

the parties to nominate any person from the entire panel of arbitrators to allay any apprehension 

regarding impartiality or independence and that a restricted panel would create room for 

suspicion that a party had picked up its own favorites. The Court also ignored the principle that 

a panel wherein control is retained by a party over the appointment procedure is impermissible.  

The concerning aspect regarding the judgment rendered by a Bench of 3 Judges in Central 

Organisation for Railway Electrification was that the decision ignored the principle laid down 

by the Court in Perkins and in Voestalpine that a panel should be broad-based and if an 

appointing authority had an interest in the outcome of the dispute, there was a possibility of 

bias which warranted and justified the Court’s intervention. The Court sidestepped these 

seminal concerns by giving primacy to party autonomy and terms of the contract.  

It is relevant to note that one distinguishing factor in the decision in Central Organisation for 

Railway Electrification49 was that the said decision was rendered in a case pertaining to the 

appointment of a 3-member Arbitral Tribunal and not a sole arbitrator as was the case in 

Perkins.  

The Calcutta High Court in Tantia Constructions Limited vs. Union of India in a subsequent 

judgment rendered on 12 March 202050  while dealing with a case where the Arbitral Tribunal 

was to consist of a panel of three gazette railway officers as arbitrators and the Railways was 

to send a panel of more than 3 names to the contractor who was to suggest up to 2 names for 

 
49 Ibid 
50 A.P. No. 732 of 2018: Judgment dated 12 March 2020 
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appointment as his nominee. The General Manager was thereafter to appoint at least one of the 

individuals as the contractor’s nominee and simultaneously appoint the balance number of 

arbitrators either from the panel or from outside the panel, duly indicating the presiding 

arbitrator from amongst the 3 arbitrators so appointed. The High Court held that in view of 

Section 12(5) as well as Seventh Schedule, the General Manager of the Railway could not 

appoint any existing Railway Officer as the Arbitrator to adjudicate the disputes and differences 

of the parties. The General Manager of the Railways had however prepared a panel of four 

persons including two serving officers of the Railway. The Court proceeded to appoint a new 

Tribunal.  

Although the Calcutta High Court did not examine or consider the decision rendered in Central 

Organisation for Railway Electrification51, the Railways subsequently challenged the decision 

rendered by the Calcutta High Court by means of an SLP before the Supreme Court. The 

Supreme Court proceeded to dismiss the SLP as it was held that the judgment of the High Court 

could be faulted with. In the proceedings before the Supreme Court, reliance was placed upon 

the three-Judge Bench decision of this Court delivered on 17-12-2019 

in Central Organisation for Railway Electrification. The Supreme Court after having perused 

the aforesaid judgment expressed its prima facie disagreement with the judgment for the basic 

reason that once the appointing authority itself is incapacitated from referring the matter to 

arbitration, it does not then follow that notwithstanding this, yet appointments could be valid 

depending on the facts of the case. The Bench also proceeded to request the Hon'ble Chief 

Justice to constitute a larger Bench to look into the correctness of this judgment.52 

VI. CASES WHERE THREE-MEMBER TRIBUNAL CONSTITUTED AFTER BOTH 

PARTIES NOMINATING THEIR ARBITRATOR AND ISSUES REGARDING NEUTRALITY 
The decision of the Supreme Court in Perkins was limited to cases and instances where a party 

had the unilateral right to appoint a sole arbitrator and did not extend to cases where both the 

parties could nominate respective arbitrators of their choice. The Court in Perkins clarified that 

in cases both parties had a right to nominate their arbitrator whatever advantage a party may 

derive by nominating an arbitrator of its choice would get counterbalanced by equal power 

with the other party. However, in the case of only one party having a right to appoint a sole 

arbitrator, its choice will always have an element of exclusivity in determining or charting the 

course for dispute resolution. 

 
51 Supra note 42 at pg. 9 
52 2021 SCC OnLine SC 271: SLP(C) 12670/2020: Order dated 11 January 2021 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
1216 International Journal of Law Management & Humanities [Vol. 4 Iss 6; 1203] 
  

© 2021. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

Although the Indian Supreme Court has yet to seriously deliberate about the need for greater 

transparency and impartiality in party appointed co-arbitrators vis-a-vis party autonomy, the 

restrictions prescribed in the Fifth and Seventh Schedule would still be applicable even in the 

case of such appointments.    

The Law Commission of India in its 246th Report53 suggested amendments to the Arbitration 

and Conciliation Act intended to ensure that independent, impartial and neutral arbitrators were 

appointed. The Law Commission noted that the balance between procedural fairness and the 

binding nature of contracts appeared to have been tilted in favour of the latter by the Supreme 

Court. Since the principles of impartiality and independence could not be discarded at any stage 

of the proceedings, the Law Commission party autonomy could not be exercised in complete 

disregard of these principles — even if the same has been agreed prior to the disputes having 

arisen between the parties. The Law Commission opined that certain minimum levels of 

independence and impartiality were required of the arbitral process regardless of the parties' 

agreement. A sensible law could not permit the appointment of an arbitrator who was himself 

a party to the dispute, or who is employed by one party. 

Pursuant to the Law Commission Report, the Arbitration and Conciliation (Amendment) Act, 

2015 was introduced which came into force on 23 October 2015, which brought about the 

much-needed sweeping changes to the arbitration regime in India. The 2015 Amendment 

prescribed the requirement of having specific disclosures by the arbitrator at the stage 

of possible appointment regarding the existence of any relationship or interest of any kind 

likely to give rise to justifiable doubts.  

Section 12(5) of the Act and the Seventh Schedule incorporated the categories from the red list 

of the IBA Guidelines and stipulated that a person proposed to be appointed as an arbitrator 

falling under any of the categories specified therein would be ineligible to be 

appointed, notwithstanding any prior agreement to the contrary. 

The amendments thus brought about a dichotomy was made between persons who became 

ineligible to be appointed as arbitrators and persons about whom justifiable doubts existed 

regarding their independence or impartiality. If an arbitrator fell in any of the categories 

specified in the Seventh Schedule, then the arbitrator became ineligible to act as an arbitrator. 

The arbitrator in such circumstances became “de jure” unable to perform his functions in view 

of the lack of inherent jurisdiction.  

 
53 Law Commission of India “246th Report on Amendments to the Arbitration and Conciliation Act 1996” (August 

2014) https://lawcommissionofindia.nic.in/reports/report246.pdf  (website last visited on 7 November 2021) 
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On the other hand, in the event, the challenge to the appointment of an arbitrator was based on 

the grounds specified in the Fifth Schedule regarding justifiable doubts as to the arbitrator’s 

independence or impartiality, the determination would have to be by the Arbitral Tribunal 

under Section 13 of the Act. In the event the challenge was unsuccessful, the Tribunal was 

entitled to proceed and pass the final award. It would only be possible at the stage of 

challenging the arbitral award under section 34 of the Act that the ground of justifiable doubts 

regarding independence or impartiality could be raised again by an aggrieved party. 54 

Although the amendments were brought about to bring about certain minimum levels of 

independence and impartiality in the arbitral process, the amendments did not contain any 

restrictions on the unilateral appointment of a sole arbitrator by a party. The Supreme Court by 

the judicial pronouncements in TRF Limited and Perkins evolved the concept of 

disqualification based on whether the appointing authority had any interest in the outcome of 

the dispute 

The Indian Supreme Court in Voestalpine Schienen GmbH v. DMRC Ltd, while dealing with 

the challenge to an arbitrator appointment held that doubts are only justifiable if a reasonable 

third person having knowledge of the relevant facts and circumstances would reach the 

conclusion that there is a likelihood that the arbitrator may be influenced by factors other than 

the merits of the case in reaching his or her decision. This test requires taking a broad 

commonsensical approach to the items stated in the Fifth and Seventh Schedules. This 

approach would, therefore, require a fair construction of the words used therein, neither tending 

to enlarge nor restrict them unduly. The Supreme Court further held that an arbitrator appointed 

by the parties is independent of the parties. Functions and duties require the arbitrator to rise 

above the partisan interest of the parties and not to act in, or to further, the particular interest 

of either party. The arbitrator has an adjudicatory role to perform and therefore must be 

independent of parties as well as impartial.55  

This similar test of a reasonable third person to evaluate the possibility of bias has also been 

evolved by judicial precedents in the UK. The UK Supreme Court in Halliburton Co vs. Chubb 

Bermuda Insurance Ltd & Ors.56 also had occasion to deal with the issue of apparent bias in 

the case of an arbitrator who had subsequently accepted an appointment in related arbitrations 

which were not disclosed to the Claimant. The Court held that the test for determining the 

apparent bias was that of fair-minded and informed observer who after having considered the 

 
54 HRD Corporation vs. GAIL (India) Ltd: (2018) 12 SCC 471 
55 Ibid 
56 (2020) UKSC 48 
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facts would conclude that there was a real possibility of bias.57 The Court in Helow vs. 

Secretary of State for the Home Dept58 explained the term ‘fair minded’ to mean an observer 

who did not reach a judgment on any point before acquiring a full understanding of both sides 

of the argument.  

Popplewell J in his judgment at the court of the first instance in H vs. L59 specifically dealt with 

the duty of an arbitrator to act independently and held that the duty to act independently and 

impartially involved arbitrators owing no allegiance to the party appointing them. They were 

not to be a representative of the appointing party or responsible for promoting that party’s 

interest. The position under English law is that the party-appointed arbitrator is expected to 

come to the same high standards of fairness and impartiality as the person chairing the 

Tribunal.60 

The UK Supreme Court in Hashwani v Jivraj61 while dealing with a Joint Venture agreement 

containing an arbitration clause which provided that the Tribunal was to comprise of three 

members who were to be respected members of the Ismaili community held that the dominant 

purpose of appointing an arbitrator or arbitrators is the impartial resolution of the dispute 

between the parties in accordance with the terms of the agreement and, although the contract 

between the parties and the arbitrators would be a contract for the provision of personal 

services, they were not personal services under the direction of the parties. The Court further 

held that one of the distinguishing features of arbitration that sets it apart from proceedings in 

national courts is the breadth of discretion left to the parties and the arbitrator to structure the 

process for resolution of the dispute. The stipulation that an arbitrator is of a particular religion 

or belief can be relevant to this aspect of arbitration. 

VII. POSSIBLE SOLUTION 
A possible solution to deal with the allegations of bias in party appointments is for parties to 

agree on an arbitral institution to select a sole arbitrator to adjudicate upon the disputes. 

However, this may not be easy as it appears and may pose practical challenges considering the 

complexity of the disputes and the amounts involved. As per the ICC Dispute Resolution 2020 

Statistics62, in 87% of the cases, parties agreed on the number of arbitrators, either in the 

 
57 Porter vs. Magill: (2002) 1 All ER 465  
58 [2009] 2 All ER 1031 
59 [2017] EWHC 137 (Comm) 
60 Ibid 
61 [2011] UKSC 40 
62 International Chamber of Commerce, “ICC Dispute Resolution 2020 Statistics”, available at iccwbo.org/dr-stat 

ICC Publication No.: DRS895 ENG 
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arbitration agreement or subsequently. In 62% of the cases, parties opted for a three-member 

tribunal and only in 38% of the cases opted for a sole arbitrator.63 The ICC Court submitted 

disputes to three-member arbitral tribunals in 22% of the cases and to sole arbitrators in 78% 

of the cases. Thus 56% of all cases were submitted to a three-member arbitral tribunal and only 

44% were referred to a sole arbitrator. 

In the Indian context, the appointment by an arbitral institution is fraught with challenges in 

the absence of any mechanism in place to monitor standards or benchmarks followed by arbitral 

institutions. Although the 2019 Amendment64 has sought to deal with this specific issue by 

providing for the Arbitration Council of India to grade arbitral institutions on the basis of 

infrastructure, quality and caliber of arbitrators, performance, and compliance of time limits 

for disposal of domestic or international commercial arbitrations65,  the Arbitration Council of 

India is yet to be established.66  

The Indian Supreme Court has advocated that where there exist justifiable doubts regarding 

independence or impartiality, a broad commonsensical approach67 is to be adopted regarding 

the items in the Fifth and Seventh Schedule and has prescribed the test of a reasonable third 

person. The Court while dealing with the contention that the items in the Fifth Schedule should 

be construed in the most expansive manner so that the remotest likelihood of bias gets removed 

rejected this suggestion on the principle that every arbitrator is to be impartial and independent 

of the parties. The Court advocated that fair construction of the words was to be employed, 

neither enlarging nor restricting the words unduly.  

It is relevant to note that the Arbitration Act68 states that the grounds stated in the Fifth Schedule 

shall “guide” in determining whether circumstances exist which give rise to justifiable doubts 

regarding the independence or impartiality of an arbitrator.  

Gary Born while discussing the concept of “justifiable doubts” states that real or justifiable 

doubts about an arbitrator’s impartiality are required for removal, which demands something 

more than speculative fears or modest risks. He argues that while numerical formulae can be 

 
63 Article 12(1) of the ICC Arbitration Rules provides that ‘[t]he disputes shall be decided by a sole arbitrator or 

by three arbitrators. Where the parties have not agreed upon the number of arbitrators, the Court will, in general, 

appoint a sole arbitrator, except where it appears that the complexity of the dispute or the interests at stake warrant 

the appointment of three arbitrators. 
64 The Arbitration and Conciliation (Amendment) Act, 2019. (No..33 of 2019)  Notified on 9 August 2019] 
65 Section 43-I 
66 43B(1) states that  the Central Government shall, by notification in the Official Gazette, establish, for the 

purposes of this Act, a Council to be known as the Arbitration Council of India to perform the duties and discharge 

the functions under this Act. 
67 HRD vs. GAIL 
68 Explanation 1 to Section 12(1) 
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misleading, “justifiable doubts” means less than a 50% likelihood, but demands more than a 

5%, 100% or 20% risk of bias.69  

The practical challenges in determining “justifiable doubts” leaves a cloud on the award passed 

by the Tribunal till the final adjudication by the Supreme Court as there is a possibility of 

different views by different courts. The best way to deal with this situation is for the prospective 

appointee in each case to carefully consider the facts carefully regarding whether justifiable 

doubts exist and exercise judgment thoughtfully with the aid of available guidelines and 

material including the IBA Guidelines. The decision of the appointee should be well thought 

out as it would be in the best interests of all concerned, including the nominee arbitrator and 

all parties, that the award is eventually not set aside, and parties are not relegated back to the 

pre-arbitration stage. 

***** 

 
69 Gary B. Born: International Commercial Arbitration: Volume 2; Second Edition: 2014: Wolter Kluwer, pg. 
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