
Page 77 - 93 

 

 

   

 

 

 

INTERNATIONAL JOURNAL OF LAW 

MANAGEMENT & HUMANITIES 

[ISSN 2581-5369] 

Volume 3 | Issue 4 

2020 

© 2020 International Journal of Law Management & Humanities 

 

 

 

 

 

 

 

 

 

 

Follow this and additional works at: https://www.ijlmh.com/ 

Under the aegis of VidhiAagaz – Inking Your Brain (https://www.vidhiaagaz.com) 

 

This Article is brought to you for “free” and “open access” by the International Journal of Law 
Management & Humanities at VidhiAagaz. It has been accepted for inclusion in International Journal of 
Law Management & Humanities after due review.  

 

In case of any suggestion or complaint, please contact Gyan@vidhiaagaz.com. 

To submit your Manuscript for Publication at International Journal of Law Management & 
Humanities, kindly email your Manuscript at editor.ijlmh@gmail.com. 

https://www.ijlmh.com/
https://www.vidhiaagaz.com/
mailto:Gyan@vidhiaagaz.com
mailto:editor.ijlmh@gmail.com


77 International Journal of Law Management & Humanities [Vol. 3 Iss 4; 77] 

© 2020. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

Operational Creditors - The 'Outcast' of 

Insolvency and Bankruptcy Code 
 

SARANSH JAIN
1 

 

ABSTRACT 

The purpose of this study is to understand how the recent developments under Insolvency 

and Bankruptcy Code, 2016 have become a reason of worry for micro, small and medium 

scale operational creditors. The code was introduced with a primary objective of 

providing a quick and timely resolution to insolvency crisis. This was meant to ensure the 

continuous availability of credit in the market. However, the code is slowly shaping up to 

be an oppressive legislation, discriminating against a vulnerable section of the economy, 

i.e., Operational Creditors. This paper will critically analyse the legislator’s objectives in 

introducing this legislation, their thought behind creating a separate class of operational 

creditors, and the need which has arisen to protect the operational creditors. This paper 

will also analyse the hon’ble Supreme Court judgements which have upheld the higher 

pedestal that has been awarded to the financial creditors. The legislators have recognised 

the need to protect the operational creditors and have taken certain steps to protect them 

as well. However, the adequacy of protection awarded by these steps is questionable. 

This paper will also critically analyse how these steps may prove to be fruitless in 

protecting the operational creditors. 

KEYWORDS: Insolvency and Bankruptcy Code (IBC), Operational Creditors, Financial 

Creditors, COVID – 19. 

 

I. INTRODUCTION 
The introduction of the Insolvency and Bankruptcy Code, 2016 (“Code”) brought a major 

economic reform for the country. “This is considered as the biggest economic reform next 

only to GST... The Insolvency and Bankruptcy Code is thus a comprehensive and systemic 

reform, which will give a quantum leap to the functioning of the credit market. It would take 

India from among relatively weak insolvency regimes to becoming one of the world's best”2. 

The code was aimed at creating a strong insolvency regime in India and give a boost to the 

ease of doing business. 

                                                      
1 Author is a student at Amity Law School, Amity University, Noida, India. 
2 Parliament passes the Insolvency and Bankruptcy Code, MINISTRY OF FINANCE (May 11, 2016), 

http://pibarchive.nic.in/archive2/erelease.aspx. 
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The Code primarily brought the insolvency legislations of individuals and business entities, 

such as partnerships (including Limited Liability Partnerships) and companies into a single 

umbrella legislation. This provided consistency in the application of insolvency process for 

all different stakeholders aggrieved by the failure of payment of debt, reducing any conflict 

of interests among them. Furthermore, the Code was aimed at providing a time bound 

resolution to insolvency in order to prevent any deterioration of assets of the insolvent entity. 

In a macro context, the Code also aimed at providing greater freedom in credit availability to 

entrepreneurs by protecting the exit routes of the lending institutions. 

“The objective of the new law is to promote entrepreneurship, availability of 

credit, and balance the interests of all stakeholders by consolidating and 

amending the laws relating to reorganization and insolvency resolution of 

corporate persons, partnership firms and individuals in a time bound manner 

and for maximization of value of assets of such persons and matters connected 

therewith or incidental thereto.”3 

A unique feature of the Code was the introduction of the concept of financial and operational 

creditors into the picture. Prior legislations did not distinguish between the creditors based on 

the nature of the debt. The only categorisation made was based on whether a security interest 

was attached with the debt or not. The Banking Law Reforms Committee in its 2015 report 

suggests this categorisation to make the process of insolvency resolution rapid and efficient 

in various aspects. However, little was known that this could spell as a death trap for a large 

section of Micro, Small, and Medium Enterprises (MSME).  

“The Insolvency and Bankruptcy Code, 2016 (IBC) in its nascent stages seemed to strengthen 

the position of suppliers and service providers by providing them the status of a creditor 

(operational creditor) under law. However, with the passage of time and development of 

judicial pronouncements, the IBC has weakened the position of the operational creditor, by 

vitiating their chances of realization during the Corporate Insolvency Resolution Process 

(CIRP).”4 The hon’ble Supreme Court particularly in the judgements of Swiss Ribbons and 

recently in the judgment of Essar Steel have upheld this higher pedestal awarded to financial 

creditors over operational creditors. 

This paper seeks to trace the developments that have made the operational creditors an 

                                                      
3 Ibid. 
4 Ramya Subramaniam & Sriram Venkatavaradan, Have operational creditors become non-operational? – An 

analysis of the status of operational creditors under the IBC, BAR AND BENCH (May 14, 2020, 1:30 PM), 

https://www.barandbench.com/columns/have-operational-creditors-become-non-operational-an-analysis-of-the-

status-of-operational-creditors-under-the-ibc. 
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‘Outcast’ from the debt society, consisting primarily of the MSME. This paper will analyse 

how these developments are forming a deadly concoction for the MSME, which can lead to 

defeating the objectives set by the legislators and various committees introducing the Code. 

II. NEED FOR THE CODE 
Prior to the code, insolvencies and bankruptcies for companies were dealt by a variety of 

legislations. The trade creditors used the Indian Contracts Act, 1872. The financial 

institutions used the Recovery of Debt Due to Banks and Financial Institutions Act, 1993, and 

the Securitisation and Reconstruction of Financial Assets and Enforcement of Security Act, 

2002. Furthermore, the provisions of the Sick Industrial Companies (Special Provisions) Act, 

1985 (SICA) and the winding up provisions under the Companies Act, 2013 were not 

providing the desired results.  

As a result of the multiplicity of legislations, there were conflicts of interests among the 

creditors and debtors, as different legislations attempted to protect the interests of creditors 

and debtors. There were also overlapping jurisdictions between the tribunals and the Civil 

Courts. The tribunals also lacked the financial expertise, information and bandwidth to decide 

on such matters. “The existing framework for insolvency and bankruptcy is inadequate, 

ineffective and results in undue delays in resolution, therefore, the proposed legislation.”5 

“The delay and poor outcome of the erstwhile regime is attributed to several 

factors, including: (i) managerial delaying tactics, (ii) requirement of court 

approvals and the discretion available with the courts to intervene at every 

stage, (iii) lack of institutional capacity in terms of resources, number of 

judges and well-trained officials, (iv) complicated priority regime for 

distribution in liquidation, (v) abuse by the debtors of the moratorium on debt 

enforcement during rescue; (vi) pro-rehabilitation approach of the courts and 

adjudicatory bodies, even in case of unviable businesses, (vii) holdouts by 

certain creditors in rescue through schemes of arrangement and compromises 

with creditors, (viii) delayed decision-making by state-owned creditors, and 

(ix) multiple fora spread across different legislations leading to multiplicity of 

legal actions on the same cause of action and related conflicts.”6 

The impact of a poor insolvency regime had a direct impact on the credit market, leading to a 

                                                      
5 Insolvency and Bankruptcy Code Bill, Bill No. 349 of 2015, LOK SABHA (2015), 

http://164.100.47.4/BillsTexts/LSBillTexts/Asintroduced/349_2015_LS_Eng.pdf (last visited Apr. 18, 2020). 
6 Insolvency and Bankruptcy Board of India, Annual Report 2016-17, (2019) 

https://ibbi.gov.in/uploads/publication/8f00b5e9c56c9c94e3070f894deae6f8.pdf (last visited Apr. 19, 2020). 
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significant decline in the percentage annual credit growth rate and a significant increase in the 

corresponding ‘Gross NPAs’. “Reserve Bank of India (RBI) conducted an asset quality 

review (AQR) in July, 2015 which revealed a sharp increase in the non-performing assets 

(NPAs) of commercial banks in both public and private sector, increasing from 3.2% of gross 

advances in March, 2013 to 4.3% in March 2015, and further to 9% by September, 2016. It 

was higher at 12% for public sector banks (PSBs). Gross NPAs of Scheduled Commercial 

Banks, on domestic operations, increased from Rs.2,63,015 crore as on 31st March, 2014, to 

Rs.7,90,268 crore as on 31st March, 2017. Thus, credit growth was followed by an increase 

in NPAs, which, in turn, caused significant decline in credit growth from 17% in 2011-12 to 

9% in 2014-16. The primary reasons for spurt in stressed assets are attributed to inter alia, 

aggressive lending practices, willful default/loan frauds in some cases, and economic 

slowdown. Figure 1 depicts the rates of growth of GDP, Credit and Gross NPAs as 

percentage of gross advances since 2011-12.”7 

 

Keeping this in mind, an effective insolvency legislation which could contribute to resolution 

of the NPAs and improve the provision of credit by providing a quick and cost-saving 

mechanism for resolution of the stressed assets. 

III. HOW DOES THE IBC WORK? 
The first indication of a stressed business is the inability to pay off its liabilities. When such a 

failure takes place, the best strategy for all stakeholders is to have a negotiation between the 

financiers and the business, so as to create a new set of liabilities for the business with a new 

                                                      
7 Insolvency and Bankruptcy Board of India, Annual Report 2016-17, (2019) 

https://ibbi.gov.in/uploads/publication/8f00b5e9c56c9c94e3070f894deae6f8.pdf (last visited Apr. 19, 2020). 
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management team. If the negotiations fail, the second-best strategy would be to liquidate the 

business as soon as possible, and realise the funds from its assets as quickly as possible, so as 

to obtain maximum value without any further deterioration of its assets. 

The Code, the IBBI (Insolvency Resolution Process for Corporate Persons) Regulations 2016 

and the Insolvency and Bankruptcy (Application to Adjudication Authority) Rules, 2016 

together govern the ‘Corporate Insolvency Resolution Process’ (CIRP). For the purpose of 

understanding, the process has been classified into steps. 

Step 1: Application 

The Code has fixed a minimum amount of default for initiating the CIRP against a corporate 

person. When the Code was introduced, the minimum amount of default in section 4 was 

fixed at Rs. 1 lakh. However, the Central is empowered to increase the limit at any time to 

Rs. 1 crore. 

Furthermore, the Code has permitted broadly 3 persons to initiate the CIRP for any business: 

a) Financial Creditor (Section 7) 

A ‘financial creditor’8 has been defined as a person to whom a financial debt is owed, 

or a person to whom such debt has been legally assigned or transferred to. A 

‘financial debt’9 has been broadly defined as a debt which carries the burden of 

payment of interest as a consideration for the time value of money. 

Section 7 of the Code permits a financial creditor to apply to the adjudicating 

authority for initiating the CIRP against any business or corporate debtor. 

b) Operational Creditor (Section 9) 

An operational creditor10  has been defined as a person to whom an operational debt is 

owed or a person to whom such debt has been legally assigned or transferred to. An 

‘operational debt’ has been broadly defined as a debt or claim against goods or 

services provided including employment, or any statutory dues. 

Section 9 of the Code permits an operational creditor to apply to the adjudicating 

authority for initiating the CIRP against any business or corporate debtor subject to 

the following conditions: 

                                                      
8 Insolvency and Bankruptcy Code, 2016, No. 31, Acts of Parliament, 2016 (India) s. 5(7). 
9 Id., at s. 5(8). 
10 Id., at s. 5(20). 
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i) A demand notice of unpaid operational debt has been delivered to the 

operational debtor, demanding the payment of the unpaid amount. 

ii) The operational creditor has not received any payment in lieu of the 

default or notice of any dispute from the corporate debtor within a 

period of 10 days 

c) Corporate Debtor (Section 10) 

A ‘corporate debtor’11 has been defined in the Code as a corporate person who owes a 

debt to any person.  

The Code permits a corporate debtor, who has defaulted in payment of dues, to file an 

application to the adjudicating authority for initiating the CIRP against itself. The 

application shall be accompanied by a special resolution passed by the shareholders of 

the corporate debtor or a resolution passed by at least 3/4th of the total number of 

partners of the corporate debtor. 

The adjudicating authority shall admit or reject the application within a period of 14 days 

from the date of receipt of the application. Furthermore, every application shall also propose 

the name of Interim Resolution Professional. 

Step 2: Initiation of CIRP 

The CIRP is commenced from the date of order of the adjudicating authority. The  

adjudicating authority be order: 

a) Declares a moratorium on the initiation and continuation of all suits and proceeding 

against the corporate debtor 

b) Causes an announcement to be made informing the public of CIRP against the 

corporate debtor and invites the creditors to submit their claims against the corporate 

debtor. 

c) An Interim Resolution Professional (IRP) is appointed who manages the corporate 

debtor and all its assets. The corporate debtor moves from a ‘debtor-in-possession’ to 

a ‘creditor-in-control’. This means that the corporate debtor no longer remains in 

control of the business and its assets. The IRP is bound to run the corporate debtor as 

a going concern. 

Step 3: Formation of CoC 

                                                      
11 Id., at s. 3(8). 
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The IRP, upon receiving all claims, shall form the Committee of Creditors (CoC). The CoC 

comprises of all financial creditors only. The IRP shall call for the first meeting of the 

Committee of Creditors, within 7 days of its constitution, to appoint the Resolution 

Professional (RP). The position of RP can be filled be either the existing IRP or any other 

professional chosen by the CoC. 

Step 4: Resolution Plans 

The RP invites resolution plans from all stakeholders in the corporate debtor. The Code 

defines the resolution plan12 as a plan proposed by the resolution applicant for insolvency 

resolution of the corporate debtor as a going concern. The resolution plans submitted must 

conform with the conditions laid down in Section 30 of the Code. The RP, upon examining 

every resolution plan, shall place them before the CoC for their approval. 

The CoC, if satisfied, may approve the resolution plan by a vote of not less than sixty six 

percent of the voting share of the financial creditors. Subsequently, the RP shall submit the 

plan to the adjudicating authority for its approval. 

The adjudicating authority shall, upon receiving the submission from the RP, approve the 

resolution plan if it conforms with the requirements of Section 30. The resolution applicant 

shall, after obtaining all the necessary approvals within 1 year of the approvals, take control 

of the corporate debtor in accordance with the resolution plan. 

Step 5: Liquidation 

If no viable draft resolution plans are received by the adjudicating authority or no resolution 

plans are approved by the adjudicating authority during the insolvency resolution period of 

180 days or during the extended insolvency resolution period as awarded, the adjudicating 

authority shall pass an order for the liquidation of corporate debtor. The Code on the 

recommendation of the Banking Law Reforms Committee follows a waterfall distribution of 

funds upon liquidation. 

“53. Distribution of assets. - 

(1) Notwithstanding anything to the contrary contained in any law enacted by the 

Parliament or any State Legislature for the time being in force, the proceeds from 

the sale of the liquidation assets shall be distributed in the following order of 

priority and within such period as may be specified, namely: - 

(a) the insolvency resolution process costs and the liquidation costs paid in 

                                                      
12 Id., at s. 5(26). 
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full; 

(b) the following debts which shall rank equally between and among the 

following: 

(i) workmen’s dues for the period of twenty-four months preceding the 

liquidation commencement date; and 

(ii) debts owed to a secured creditor in the event such secured creditor has 

relinquished security in the manner set out in section 52; 

(c) wages and any unpaid dues owed to employees other than workmen for the 

period of twelve months preceding the liquidation commencement date; 

(d) financial debts owed to unsecured creditors;  

(e) the following dues shall rank equally between and among the following: - 

(i) any amount due to the Central Government and the State Government 

including the amount to be received on account of the Consolidated Fund 

of India and the Consolidated Fund of a State, if any, in respect of the 

whole or any part of the period of two years preceding the liquidation 

commencement date; 

(ii) debts owed to a secured creditor for any amount unpaid following the 

enforcement of security interest; 

(f) any remaining debts and dues; 

(g) preference shareholders, if any; and 

(h) equity shareholders or partners, as the case may be.”13 

HOW THE OPERATIONAL CREDITORS HAVE BECOME THE ‘OUTCASTS’ 

In order to understand how the operational creditors have become the ‘Outcasts’, we must 

understand the position created for the operational creditors in the Code by the legislators as 

well as the stand taken by the stand taken by committees and the judiciary against them. The 

operational creditors have been differentiated against the financial creditors on the following 

grounds: 

a) The operational creditors carry a higher degree of burden while submitting an 

application to initiate the CIRP against a corporate debtor. They are required to 

                                                      
13 Id., at s. 53. 
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submit a ‘Certificate of Truth’ from the financial institutions, certifying that no 

payment has been received from the corporate debtor against the unpaid invoices. 

b) The operational creditors do not form a part of the CoC and consequently have no 

right to vote on the resolution plans. The only exception to this rule is in the case 

where no financial creditors exist in the corporate debtor.14 

c) The operational creditors are among the lowest ranking creditors in the case of 

liquidation. (Refer section 53) 

d) The percentage of recovery by the operational creditors from the insolvency process 

cannot be equal to the financial creditors. 

(A) BLR Committee Report 

The thought of making a classification between the financial and the operational creditors 

emerged with the submission of the Report of Banking Law Reforms Committee (“BLRC”) 

in 2015. The committee was constituted on 22nd August 2014 under the Chairmanship of Dr. 

T.K. Viswanathan to study the Corporate Bankruptcy Legal Framework in India. The BLRC 

submitted its final report on 4th November 2015 in 2 volumes. The 1st volume comprising of 

the text of the findings and recommendations and the 2nd volume comprising of a draft of the 

Code. 

The BLRC in its report initially justifies the segregation of operational creditor by stating 

that, since the operational creditors will include workmen and employees having pending 

employment dues, a higher degree of protection is required to be given to the operational 

creditors. Hence, it will empower the workmen and the employees to initiate the insolvency 

proceedings, in order to quickly recover their dues and shift to a different employment. 

The report further goes on to state that the operational creditors, in particular the trade 

creditors, will have the highest number of conflicts when a debtor will enter into the 

insolvency proceedings. Hence, the burden of requiring to submit a ‘Certificate of Truth’. 

The report has justified the exclusion of the operational creditors from the CoC by stating the 

following: 

“The Committee deliberated on who should be on the creditors committee, 

given the power of the creditors committee to ultimately keep the entity as a 

going concern or liquidate it. The Committee reasoned that members of the 

                                                      
14 Insolvency and Bankruptcy Board of India (Insolvency Resolution Process for Corporate Persons) 

Regulations, 2016, No. 4, Regulations of IBBI, 2016 (India) regulation 16. 
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creditors committee have to be creditors both with the capability to assess 

viability, as well as to be willing to modify terms of existing liabilities in 

negotiations. Typically, operational creditors are neither able to decide on 

matters regarding the insolvency of the entity, nor willing to take the risk of 

postponing payments for better future prospects for the entity. The Committee 

concluded that, for the process to be rapid and efficient, the Code will provide 

that the creditors committee should be restricted to only the financial 

creditors.”15 

With regard to the low position of the operational creditors, the report has justified its 

position by stating the following: 

“In liquidation, such a condition cannot be applied. The interests of both the 

financial and the operational creditors will be served on a best efforts basis. 

Under the waterfall of liabilities provided in the Code, secured creditors who 

have the priority in the waterfall, will have the best recovery while all other 

creditors, both financial and operational, will face a lower recovery. It is 

important for the Code to retain a sense of fairness in how the solutions in 

Liquidation should preserve the rights of all creditors, so that they are 

incentivised to continue providing credit to other entities. Thus solutions in 

Liquidations must be evaluated on the long-term incentives of both secured 

creditors and non-secured creditors.”16 

An analysis of the comments and recommendations suggests that the BLRC was well aware 

of how vulnerable this class of creditors could be. Accordingly, it suggested the adoption of 

adequate protection measures in order to ensure no injustice could be done. However, the 

Code severely lacked in these measures. 

(B) Swiss Ribbons Judgment 

The constitutional validity of the Code itself and its various other aspects came under scrutiny 

in the case of Swiss Ribbons Pvt. Ltd. & Anr. Vs. Union of India & Ors.17. The landmark 

judgment, pronounced on 25th January 2019, was a defining moment in the history of the 

code. 

The Hon’ble Supreme Court, while upholding the constitutional validity of the Code in 

                                                      
15 Banking Law Reforms Committee, The report of the Bankruptcy Law Reforms Committee, Volume I: Rational 

and Design, (para 5.3.1.4, Nov. 4, 2015) https://ibbi.gov.in/BLRCReportVol1_04112015.pdf. 
16 Id., at para 5.5.7. 
17 Swiss Ribbons Pvt. Ltd. v. Union of India, A.I.R. 2019 SC 739 (India). 
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entirety, discussed in depth the segregation of the financial and the operational creditors. The 

court stated the following observations: 

a) The financial creditors, being mostly secured creditors, provide large sums of money 

to the corporate debtor. The financial creditors, being lesser in number, have strict 

repayment schedules and any default can be easily determined. Furthermore, financial 

creditors assess the viability of the corporate debtor right from the beginning and can 

actively engage to restructure their loan or reorganise the business of the corporate 

debtor. 

b) The operational creditors, being mostly unsecured creditors, provide smaller sums of 

dues and are mostly higher in number as compared to financial creditors. The 

operational creditors, having debts of recurring nature, can sometimes lack the 

possibility of genuine disputes. Also, the operational creditors will not and cannot 

restructure the debts for resolving the insolvency. 

c) This creates the rationale for intelligible differentia between the financial creditors 

and operational creditors which has a direct relation to the objectives of the Code. 

d) The classification between the financial creditors and operational creditors is neither 

discriminatory, nor arbitrary, nor violative of Article 14 of Constitution of India. 

With regard to the inclusion of the operational creditors in the CoC, the Hon’ble Supreme 

Court made the following observations: 

a) The financial creditors, being in the business of money lending, are better equipped to 

assess the viability and feasibility of the business of the Corporate Debtor. A detailed 

analysis and valuations of the business of corporate debtor are undertaken by the 

financial creditors before any money is lent. Hence, the financial creditors are better 

equipped to evaluate a resolution plan. 

b) The operational creditors, being providers of goods and services, are not in a position 

to assess the viability and feasibility of the business. 

c) Furthermore, there are many safeguards to ensure the interests of the operational 

creditors are protected. The adjudicating authority is always present to ensure this 

protection as all resolution plans are approved by them. Regulation 38 of the IBBI 

(Insolvency Resolution Process for Corporate Persons) Regulations, 2016 also 

incorporates the principle of fair and equitable in dealing with their rights. 
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d) Hence, Article 14 is not violated on the grounds of equals being treated as unequal or 

any other manifested arbitrariness. 

(C) Essar Steel Judgment 

The landmark judgment in the insolvency proceedings of Essar Steel Ltd., pronounced on 

15th November 2019, settled a controversial dispute between the financial and operational 

creditors over the distribution of the assets of the company. In this judgment, the Hon’ble 

Supreme Court, not only upheld the constitutional validity of the Code, but also clarified 

matters with respect to the supremacy of the CoC. 

The Essar Steel was declared insolvent and admitted for CIRP on 2nd August 2017, with dues 

amounting to Rs. 54,547 crores. The RBI had identified Essar Steel as one of the largest 

corporate defaulters with admitted claims amounting to Rs. 69,192.34 crores. The resolution 

plan of ArcelorMittal, approved by the CoC on 25th October 2018, offered to pay 91.99% of 

the dues to its financial creditors in order to take over the assets of the company, whereas the 

operational creditors having dues of more than Rs. 1 crore were offered nil payment. The 

National Company Law Tribunal (NCLT) gave its approval to the resolution plan with a 

direction to consider sharing 15% of the amounts with operational creditors. This judgment 

was subsequently challenged in the National Company Law Appellate Tribunal (NCLAT). 

The CoC on 27th March 2019, approved a revised version of the resolution plan of 

ArcelorMittal which shared Rs. 1000 crores (20.5% of the total due) with operational 

creditors. The NCLAT on 4th July 2019 in the case of Standard Chartered Bank Vs. Satish 

Kumar Gupta, R.P. of Essar Steel Ltd. & Ors.18, gave its approval to the resolution plan 

proposed by ArcelorMittal. However, the NCLAT stated that the waterfall distribution of 

assets stated in Section 53 of the Code cannot apply to the CIRP process. Therefore, the court 

directed equitable distribution among the parties by stating that both financial and operational 

creditors should receive 60.7% of their debt, instead of the earlier 91% and revised 89.8% 

receivable only by the financial creditors. This ruling of NCLAT was challenged by the 

financial creditors and CoC in the Supreme Court. 

The ruling of the NCLAT was overturned by the Hon’ble Supreme Court on 15th November 

2019 in the case of Committee of Creditors of Essar Steel India Limited Through Authorised 

Signatory Vs. Satish Kumar Gupta & Ors.19. The court held the following: 

                                                      
18 Standard Chartered Bank v. Satish Kumar Gupta, [2020] 219 CompCas 15. 
19 Committee of Creditors of Essar Steel India Limited v. Satish Kumar Gupta, (2020) 1 CompLJ 1 (SC). 
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a) The CoC is the key decision maker in the insolvency resolution process. The 

commercial wisdom of the CoC in accepting a resolution plan are crucial decisions 

and will maintain supremacy in the distribution of assets of the corporate debtor. 

b) The NCLT and NCLAT do not have the necessary jurisdiction to interfere with the 

decisions of the CoC. 

c) The rights of the financial creditors are supreme as compared to the right of the 

operational creditors. The financial creditors are primary investors for the company, 

whereas the operational creditors are secondary beneficiaries only. 

d) The financial and operational creditors are separate classes of creditors and cannot be 

treated equally in the manner of payment of dues. The Code provides for equitable 

treatment and not equal treatment of the creditors. If equal treatment is provided to the 

creditors, it would not only defeat the purpose and objective of the code, but also be 

violative of Article 14 of the Constitution. 

IV. RECENT LEGISLATIVE AMENDMENTS IN THE CODE 
Special Insolvency Framework 

The government has inserted a new section 240A20, titled as ‘Application of this Code to 

micro, small and medium enterprises’, by the Insolvency and Bankruptcy Code (Second 

Amendment) Act, 2018. The government has understood the importance of protecting the 

MSME, however, a ‘Special Insolvency Framework’ is yet to be notified by the ministry 

under this section. 

Minimum Guaranteed Payment 

The government in view of the recent judicial pronouncements coming to light made a crucial 

amendment to the Code. The Insolvency and Bankruptcy Code (Amendment) Act, 2019 

introduced a new Section 30 (2), which is as follows: 

“30. Submission of resolution plan. - 

(2) The resolution professional shall examine each resolution plan received by 

him to confirm that each resolution plan - 

(a) provides for the payment of insolvency resolution process costs in a 

manner specified by the Board in priority to the payment of other debts of 

the corporate debtor; 

                                                      
20 The Insolvency and Bankruptcy Code (Second Amendment) Act, 2018, No. 26, Acts of Parliament, 2018 

(India) s. 240A. 



90 International Journal of Law Management & Humanities [Vol. 3 Iss 4; 77] 

© 2020. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

(b) provides for the payment of debts of operational creditors in such 

manner as may be specified by the Board which shall not be less than- 

 (i) the amount to be paid to such creditors in the event of a liquidation 

of the corporate debtor under section 53; or 

 (ii) the amount that would have been paid to such creditors, if the 

amount to be distributed under the resolution plan had been distributed 

in accordance with the order of priority in sub-section (1) of section 53, 

whichever is higher, and provides for the payment of debts of financial 

creditors, who do not vote in favour of the resolution plan, in such manner as 

may be specified by the Board, which shall not be less than the amount to be 

paid to such creditors in accordance with sub-section (1) of section 53 in the 

event of a liquidation of the corporate debtor. 

 Explanation 1. — For removal of doubts, it is hereby clarified that a 

distribution in accordance with the provisions of this clause shall be fair and 

equitable to such creditors. 

 Explanation 2. — For the purpose of this clause, it is hereby declared that on 

and from the date of commencement of the Insolvency and Bankruptcy Code 

(Amendment) Act, 2019, the provisions of this clause shall also apply to the 

corporate insolvency resolution process of a corporate debtor- 

 (i) where a resolution plan has not been approved or rejected by the 

Adjudicating Authority; 

 (ii) where an appeal has been preferred under section 61 or section 62 or 

such an appeal is not time barred under any provision of law for the time 

being in force; or 

 (iii) where a legal proceeding has been initiated in any court against the 

decision of the Adjudicating Authority in respect of a resolution plan;] 

(c) provides for the management of the affairs of the Corporate debtor after 

approval of the resolution plan; 

(d) The implementation and supervision of the resolution plan; 

(e) does not contravene any of the provisions of the law for the time being in 

force 
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(f) confirms to such other requirements as may be specified by the Board.”21 

This amendment introduced the concept of minimum guaranteed payment to 

operational creditors and dissenting financial creditors. The minimum amount 

guaranteed to the creditors was the liquidation value, which would be receivable by that 

class of creditors in case of liquidation. It is important to note that the waterfall 

mechanism for distribution of assets, provided under Section 53 of the Code, places the 

operational creditors at the far bottom of the table. Hence, only in rare cases will an 

operational creditor receive a sum in case of liquidation. 

V. DEVELOPMENTS DUE TO COVID -19 
The COVID – 19 pandemic has brought significant stress on the economies worldwide. 

With countries shutting down their economies and businesses with a complete 

lockdown has brought the world economy on the verge global recession. Considering 

these factors, the Government of India brought the following amendments in order to 

protect the business: 

a) The government, on 24th March 202022, has increased the minimum default 

limit provided under Section 4 from Rs. 1 lakh to Rs. 1 crore for initiating the 

insolvency process against any corporate debtor. The rationale behind this 

development is to reduce the stress on MSME businesses who are likely to 

default on amounts smaller than Rs. 1 crore. 

b) The government, through an ordinance with the approval of the President, has 

decided to suspend Sections 7,9,10 of the Code. This amendment puts a bar on 

any fresh applications to initiate CIRP process against any corporate debtor. The 

rationale behind this amendment is to protect the Micro, Small and Medium 

Enterprises defaulting on short term credit demands. 

While the apprehension of the legislators is correct behind these developments, it is not 

correct to look at these developments from a single viewpoint. Firstly, these developments 

take away the negotiating power of the MSME to recover their debts from defaulting 

businesses. This has the potential to lead to a lack of cash inflows into the business. 

Furthermore, the notification of 24th March 2020 has a more far reaching impact as the 

notification does not state a temporary time period for the amendment of limit, implying that 

                                                      
21 Insolvency and Bankruptcy (Amendment) Act, 2019, No. 26, Acts of Parliament, 2019 (India) s. 30(2). 
22 Notification No. S.O. 1205(E)., MINISTRY OF CORPORATE AFFAIRS, (Mar. 24, 2020) https://ibbi.gov.in/legal-

framework/notifications. 
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this amendment could stretch well beyond the impacts of COVID-19. Secondly, the decision 

to increase the limit of minimum default and then suspend the section 7,9,10 of the IBC 

completely eludes the industry experts as to what is the strategy of the government. 

Thirdly, suspending section 10 of the Code, which deals with a corporate debtor applying for 

corporate insolvency against itself was meant to provide a quick resolution to those 

companies that are unable to handle the current economic stress. However, these companies 

are now forced to continue despite a severe stress on their assets. 

VI. CONCLUSION & SUGGESTIONS 
The Code was introduced with the objective of speedy and timely resolution of the 

insolvency of the bankrupt businesses, in order to ensure the availability of credit in the 

economy. However, in order to achieve this objective, the Code has made the operational 

creditors an ‘Outcast’ from their debts. 

The BLRC was aware about the protection to be provided to the operational creditors. The 

Committee clearly stated that operational creditors can be excluded from the CoC as their 

interests would be ‘well protected’ by the Code and the adjudicating authority. However, the 

Hon’ble court has failed to understand the plight of the operational creditors. The Hon’ble 

court was correct in stating that intelligible differentia existed to consider the operational 

creditors as a class separate from the financial creditors. The court was also correct in stating 

that equal treatment for creditors of different classes would violate Article 14 of the 

Constitution. However, the court was unable to assess the special protection that was required 

for this separate class of creditors from the arbitrary decisions of the financial creditors that 

formed part of the CoC. 

The Code empowered the corporate debtors to settle their debts outside the court, in case 

insolvency applications were accepted against them owing non-existence of any disputes. 

This provided the operational creditors with a ‘Debt Enforcement Tool’. However, the 

amendment to increase the minimum default limit to Rs. 1 crore has taken away this power as 

well. 

These developments have left the operational creditors with no options to recover their debt. 

In case of the Code as a tool for recovery, the operational creditors are forced be bound by 

the supremacy of the financial creditors. In case any other mode of recovery is utilised to 

recover their debt, the Code imposes a moratorium on such proceedings throwing the 

operational creditors into a void. This is likely to result in businesses completely avoiding 

operational credit in their business leading a lack of availability of credit in the market. 
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Ironically, this is against one of the primary objectives of the Code. 

The legislative step to protect the operational creditors by providing for a minimum 

guaranteed payout is a decisive step, however, it is devoid any real protection as the 

liquidation value, in most cases for operational creditors is nil. The legislators must provide 

for a fixed payout to the operational creditors in the cases where the recovery for the financial 

creditors is beyond 85% of their debt. This will ensure a minimum payout for all operational 

creditors and protect the availability of credit. 

The report of the Insolvency Law Committee submitted on 20th February 2020, has analysed 

in depth the importance of protecting the rights of the operational creditors and has even 

speculated the possibility of conferring voting rights on the operational creditors in near 

future, provided the efficiency of the processes under the code is not hampered. However, 

this is only possible if the institutional capacities are developed under the Code, which shall 

assist the operational creditors in assessing the viability of a business. One way of achieving 

this is through an authorised representative, like in the case of security holders, deposit 

holders, and other classes of creditors under section 21(6A) of the Code. 

The current combination of developments along with the recent stress on the economy due to 

COVID-19 calls for decisive steps in order to protect the operational creditors and 

particularly the MSME businesses. Currently, the sentiments have been severely impacted 

and many businesses need a concrete solution of debt recovery in order to ensure smooth 

cash flows and reduce stress on their assets. 

***** 


