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Pandemic: Excuse for Dodging the 

Contractual Liability 

 
PRIYA PANDEY
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ABSTRACT 
COVID-19 was declared a global pandemic on 11 March 2020. To curb its spread, many 

countries around the world declared national lockdowns on practically all forms of social 

and business activities. With this, businesses around the world have been affected directly 

or indirectly by this turn of events and consequentially, the ability of parties to perform 

their contractual obligations may have been severely affected and impaired. Not 

surprisingly, there is a rising level of uncertainty as to the enforceability of commercial 

contracts or transactions which may have been impacted as a result of the national policies 

adopted to curtail the spread of the virus. Even as the immediate focus for many businesses 

is to determine how to continue to operate in spite of the challenges, parties to agreements 

may find themselves in positions where the performance of their contractual obligations 

are now arguably impossible or onerous to fulfill. As the global economy continues to 

groan under the effects of the pandemic, it is becoming apparent that parties may seek to 

delay and/or avoid performance of their contractual obligations and/or terminate 

contracts, either because COVID-19 has legitimately prevented them from performing their 

contractual obligations, or because they are seeking to use it as an excuse to avoid an 

otherwise bad transaction. This article explores when the concept of force majeure and the 

doctrine of frustration may legally excuse a party from the performance, in light of the 

disruption caused by the COVID-19 pandemic. The expression ´Force Majeure´ is a 

French term which literally means ´superior force´. It is a common clause in agreements 

that free parties from certain liabilities, where an extraordinary event or circumstance 

which is beyond their control occurs in a manner and way that limits their ability to perform 

or fulfill their contractual obligations. Force Majeure clauses are drafted to cover an 

imagined range of supposedly impossible events such as ´acts of God´, floods, earthquakes 

amongst others, and are relied on to insulate business relationships or contracts from the 

shock of unexpected, unimaginable or unforeseen happenings. Doctrine of frustration in 

common law provides a party with an excuse for non-performance of a contract because 

that party's ability to perform has become severely compromised because of a supervening 

event. In many respects, it resembles the civilian doctrine of Force Majeure, but there are 

notable differences. While civil law never accepted that a party could contract to do the 
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impossible, in the early stage of the development of the doctrine of frustration, the common 

law accepted that impossibility was no excuse for failure to perform a contract. As a result 

of the COVID-19 pandemic, businesses and economies of countries worldwide have been 

adversely affected. The government of affected countries has had to roll out measures to 

combat the pandemic and prevent the spread of the virus.  

Keywords: Contractual liability, COVID-19, doctrine of frustration, force majeure, and 

pandemic. 

  

I. INTRODUCTION  
COVID-19 was declared a global pandemic on 11 March 2020. To curb its spread, many 

countries around the world declared national lockdowns on practically all forms of social and 

business activities. With this, businesses around the world have been affected directly or 

indirectly by this turn of events and consequentially, the ability of parties to perform their 

contractual obligations may have been severely affected and impaired. Not surprisingly, there 

is a rising level of uncertainty as to the enforceability of commercial contracts or transactions 

which may have been impacted as a result of the national policies adopted to curtail the spread of 

the virus. Even as the immediate focus for many businesses is to determine how to continue to 

operate in spite of the challenges, parties to agreements may find themselves in positions where 

the performance of their contractual obligations are now arguably impossible or onerous to 

fulfill. As the global economy continues to groan under the effects of the pandemic, it is 

becoming apparent that parties may seek to delay and/or avoid performance of their 

contractual obligations and/or terminate contracts, either because COVID-19 has legitimately 

prevented them from performing their contractual obligations, or because they are seeking to 

use it as an excuse to avoid an otherwise bad transaction. This article explores when the concept of 

force majeure and the doctrine of frustration may legally excuse a party from the performance, 

in light of the disruption caused by the COVID-19 pandemic. 

II. CONTRACTUAL LIABILITY 
(A) Force Majeure 

The expression ́ Force Majeure´ is a French term which literally means ́ superior force´. It is a 

common clause in agreements that frees parties from certain liabilities, where an extraordinary 

event or circumstance which is beyond their control occurs in a manner and way that limits 

their ability to perform or fulfil their contractual obligations. Force Majeure clauses are 

drafted to cover an imagined range of supposedly impossible events such as ´acts of God´, 
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floods, earthquakes amongst others, and are relied on to insulate business relationships or 

contracts from the shock of unexpected, unimaginable or unforeseen happenings. 

Generally, a Force Majeure event is an event, which the contracting party has no control over and 

due to which, the contractual obligations cannot be performed. For a Force Majeure claim to 

succeed, it must be established that the event goes to the root of the contractual obligation and 

the damage/ failure would not have occurred but for the Force Majeure event. Mostly, a Force 

Majeure clause is expressly mentioned and will not ordinarily be implied into contracts. 

A particular event can be regarded as Force Majeure: 

(i) If the contractual provision for force majeure expressly or impliedly mentions 

the event as an event of force majeure; 

(ii) If the contractual obligations are rendered incapable of being performed after the 

occurrence of the event, and 

(iii) If parties have no control over the occurrence and continuance of the event. 

(B) Contract with force majeure clause 

Force Majeure clauses are generally of two kinds: 

(1)  Where a list of events constituting force majeure, such as war, governmental policies, 

flood, natural disaster etc. is explicitly included; and 

(2) A wider and catch all provision where no event is mentioned. 

Clauses may give a list of specific criteria, such as fire, flood, war and so on, alongside wider, 

general wording, such as "or any other causes beyond our control". Although all will depend 

on interpretation of the particular words used. The general wording in this type of clause will 

usually be interpreted broadly, rather than being limited to events that are similar to those 

specifically mentioned. 

Clauses which list particular events, are usually interpreted broadly to the extent of the events 

conceived in the list. As such if a reference to an epidemic or natural disaster or health emergency 

has been made in the clause, it will make it easier to bring a Force Majeure claim for the COVID-

19 pandemic. 

A catch all clause, containing broad and sweeping expressions, such as 'beyond the control of party' 

or 'unforeseen event' will most likely be interpreted to qualify the COVID-19 pandemic as force 

majeure event under the said clause. However, in order to make a claim under such wide catch-

all clauses, the parties must satisfy other criteria of Force Majeure. 
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(C) Contract without force majeure clause 

Force majeure is not intended to excuse negligence or other malfeasance of a party, as where 

non-performance is caused by the usual and natural consequences of external forces, or where 

the intervening circumstances are specifically contemplated. It would also be important to 

note that force majeure cannot be invoked just because the contract has become financially or 

commercially more difficult to perform. 

In order to seek reliance on a force majeure clause, a party will be required to demonstrate 

that the event of force majeure was beyond control of the party, that it has taken all reasonable 

steps (which may be commercial or financial in nature, like disbursing some additional money, 

hiring extra manpower, seeking alternative manufacturing lines or suppliers, etc.) to overcome or 

mitigate the event and its consequence, and that there are no alternate means for performing 

under the contract. However, the reasonableness of mitigation would depend on a case-to- case 

basis and the subject matter of the contract. 

If a contract does not include a force majeure clause, the parties would have to ascertain in 

light factors such as the nature of the contract, the nature of event and so forth, as to whether 

Section 56 of the Contract Act (which deals with agreements between the parties to do an 

impossible act) and which has been briefly discussed below, can be applied to such contract 

so as to discharge the parties from their contractual obligations. 

III. UNDERSTANDING VIS MAJOR THROUGH THE LENS OF PANDEMIC 

(A) Doctrine of frustration 

Frustration in common law provides a party with an excuse for non-performance of a contract 

because that party's ability to perform has become severely compromised because of a 

supervening event. In many respects, it resembles the civilian doctrine of Force Majeure, but there 

are notable differences. While civil law never accepted that a party could contract to do the 

impossible, in the early stage of the development of the doctrine of frustration, the common law 

accepted that an impossibility was no excuse for failure to perform a contract. 

Frustration essentially means that the contract has come to an end and parties are no longer liable 

to perform their contractual obligations. The threshold for frustration is kept very high and 

parties must show that the very purpose of the contract has been so effected, that it has become 

incapable of being performed. 

In some situations, 'change in law' can also result in frustration. As could be seen worldwide, 

Governments across the World are trying to combat the pandemic through strict measures such 
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as travel restrictions, lockdowns and quarantine, and in such a scenario it is possible that such 

laws may result in impossibility in performance of certain contractual obligations. A party's 

entitlement to remedies will depend upon the scope of a "change in law" provision. 

Pertinently, it is also important to remember that both Force Majeure and Frustration of 

contract are essentially mechanisms for risk allocation. Since both are different in concept and 

application, the doctrine of frustration is not available if the contract contains an express Force 

Majeure provision, since the provision will be regarded as the agreed allocation of risk between 

the parties. 

Thus, a plea of frustration will succeed only if the following criteria are satisfied: 

(i) The supervening event is beyond the control of any party to the contract, 

(ii) The event occurred after the contract came into effect and neither party could 

have foreseen the same, 

(iii) The event has made it physically or commercially impossible to fulfil the contract, 

and/ or 

The obligations of the contract are radically transformed from undertaken initially, after the 

occurrence of the event 

(B) Indian perspective 

Indian Contract Act, 1872, nowhere expressly refers to the term 'Force Majeure'. Nonetheless, 

for agreements containing an explicit or implied force majeure covenant, the same may be 

covered by Chapter III and more specifically, Section 32 thereof which refers to 'contingent 

contract' meaning thereby such contracts where performance is dependent upon the happening 

or non-happening of an event. Section 32 of the Indian Contract Act, 1872, is read as 

hereunder- 

"Section 32: Enforcement of contracts contingent on an event happening. Contingent contracts 

to do or not to do anything if an uncertain future event happens, cannot be enforced by law unless and 

until that event has happened." 

In the light of the aforesaid provision of law, for each contract, it is required to be found from 

the terms thereunder as to whether the same is a contingent or conditional contract, or an 

unconditional or irrevocable contract. However, Courts have time and again held that Force 

Majeure clauses are to be narrowly construed and the Courts seek to interpret contracts strictly 

in terms of stipulated provisions agreed thereunder, with minimal intervention from the 

governing law. 
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On the other hand, lack of specific connotations in a widely worded Force Majeure clause, 

may also not help a distressed party, as Courts have time and again expressed the need to interpret 

contractual provisions in order to make the contract effective. Crucially, in the COVID-19 

pandemic context, a fruitful invocation of force majeure will require evidence for more than 

mere difficulty. 

It is unlikely that for all contracts, COVID-19 pandemic and the subsequent national 

lockdown, shall ipso facto, be treated as a Force Majeure event. In fact, the crisis is one of its 

kind, and no clear interpretation is foreseeable. Having said that, it is important to understand that 

economic distress is not usually considered a Force Majeure event. Therefore, most likely each 

contract shall have to be treated independently and the provisions contained therein will itself 

be considered and interpreted to see if it will trigger the Force Majeure clause. 

Another significant aspect to be looked into is what if the contract does not have a Force Majeure 

clause. In such cases, the affected party can seek remedies under Section 56 of the Indian 

Contract Act, 1872, by arguing impossibility of performance on account of the natural 

calamity/pandemic. However, even in this case, it must be established that the impossibility is 

by reason of the COVID-19 pandemic, which the claiming party could not prevent and that 

the same is not self-induced. Further, in taking the refuge of Section 56, whether a party would 

be successful before the courts would depend on the facts of the case as to whether in the 

particular circumstances, performance is rendered impossible. 

Section 56 encompasses the doctrine of frustration and deals with impossibility of performance 

of contracts. The best exposition of Section 56, can be found in the Supreme Court's judgment in 

Satyabrata Ghosh vs. Mugneeram Bangur & Co.2, where the Hon'ble Court held: 

"We hold, therefore, that the doctrine of frustration is really an aspect or part of the law of 

discharge of contract by reason of supervening impossibility or illegality of the act agreed to be 

done and hence comes within the purview of Section 56 of the Indian Contract, Act. It would 

be incorrect to say that Section 56 of the Contract Act applies only to cases of physical 

impossibility and that where this section is not applicable, recourse can be had to the principles 

of English law on the subject of frustration. It must be held also, that to the extent that the Indian 

Contract Act deals with a particular subject, it is exhaustive upon the same and it is permissible 

to import the principles of English law de hors these statutory provisions. The decisions of the 

English Courts possess only a persuasive value and may be helpful in showing how the 

Courts in England have decided cases under circumstances similar to those which have come before 

 
2 1954 SCR 310(12) 
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our Courts." 

IV. CONCLUSION 
As a result of the COVID-19 pandemic, businesses and economies of countries worldwide 

have been adversely affected. The government of affected countries have had to roll out 

measures to combat the pandemic and prevent the spread of the virus. The Nigerian 

government on 16 April 2020 ordered the lockdown of Lagos State, Ogun State and the 

Federal Capital Territory. Some other States in the country have also replicated this measure 

by declaring a lockdown on all business activities except essential services, and there are 

indications that a national lockdown may be imposed very soon. It is expected that this will 

put a strain on a lot of businesses and contracts where workers are not able to go to work. 

Without a doubt, the COVID-19 pandemic will lead to a wave of disputes as to which party 

bears the risks of non-performance of the contract. From the foregoing, there are clearly key 

principles of law which would assist parties to determine the likely outcome of those disputes. 

It is important to note that merely invoking the contractual force majeure clause or the 

common law doctrine of frustration as grounds for non-performance may not suffice to excuse 

parties from fulfilling their obligations under existing contracts, as each circumstance would 

be analysed based on the agreed terms and the circumstances of the parties. More so, 

improperly invoking the force majeure clause could itself amount to a breach and entitle the 

other party to damages or a right to terminate the contract in and of itself. Similarly, invoking 

the doctrine of frustration may also be commercially undesirable in some circumstances, since 

its effect, regardless of the wishes of the parties, is to bring all parties' obligations under the 

contract to an end immediately. 

***** 
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