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ABSTRACT 

The author has attempted to portray the realities of the refugee machinery in India. The 

system established to cater to the needs of the refugees is plagued by various troubles which 

has been highlighted in the article. Emphasis is placed on the legislative intent on 

enforcement and application of the respective provisions and the reasons as to why it is 

frustrated. The flaws and drawbacks of the system and its adverse effects are underlined. 

The author calls for cohesive action plan to overcome these obstacles. 

 

I. INTRODUCTION 

The amount and extent of a country’s willingness to provide protection to the refugees, who 

knock on their doorstep seeking sanctuary, reflects the country’s humanitarian side. The 

country opening its doors to the citizens of another and catering to their needs, evinces altruism, 

and restores one’s faith in humanity. These gestures depict compassion and reduce the 

predicament of the refugees. This benevolence, however, must not be limited or conditional. It 

only holds importance when it is done without any reservation. The purpose of emphasising on 

the point is to elucidate the augmented plight of the refugees in light of the ongoing global 

crisis. It is extremely essential to entrench on these core values of humanity and to not overlook 

the refugees while combating a global pandemic.  

The corona virus knows no geographical boundaries, caste, sex, religion, language barriers or 

any other classes/categories that the humans have created. “If ever we needed reminding that 

we live in an interconnected world, the novel coronavirus has brought that home.”2 These were 

the words of UN High Commissioner for Refugees Filippo Grandi, while addressing the issue. 

Thus, countries must not keep refugees at bay while they are battling the virus. The refugee 

community must not be neglected or isolated in these trying times. The refugees must be 

provided with all the essentials to survive; they must also be included in the various teams 

which are fighting the virus, by recognising their respective skills.  Thus, making their inclusion 

                                                      
1 Author is a student at ILS Law College, India. 
2 Corona Virus Outbreak, UNHCR, India, (August, 4th, 2020, 18:10 PM) https://www.unhcr.org/coronavirus-

covid-19.html. 
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holistic. 

II. INDIAN POSITION 

While there are various international instruments which have endeavoured to provide solace to 

this category of people, the broad-gauge instrument is the United Nations Convention on the 

Rights of the Refugees, 1951.3 It is a primordial instrument for refugee protection which 

comprehensively covers various aspects. To strengthen the rights of the refugees and to make 

them unassailable the 1967 Protocol to the Convention on the Rights of the Refugees, 19514 

was enacted as an additional protocol to the instrument.  While both these instruments are 

sound and based on well-found reasoning, India has not signed and ratified both the 

instruments. At the time of signing the Refugee Convention5, India believed it to be Euro-

centric and felt that it was enacted to grant protection to persons displaced in the aftermath of 

the World War II.  India has always maintained that the Refugee Convention6 would invite 

more foreign interference and that it is an “internal matter”. Thus, India has chosen to not be a 

party to it.7 Notwithstanding the above, the Convention has now ascended to become a part of 

international customary law and India is, therefore, duty bound to follow its principles. They 

cannot be flouted on account of non-membership. 

Additionally, India believes that its existing legal and constitutional machinery is adequate to 

cater to the needs of refugees in India.8 As a result of which it has not enacted a special/separate 

legislation for protection of refugees. In the absence of a legislation, the Indian judiciary has 

applied the existing provisions in a bounteous manner for effective administration of justice. 

The prodigious interpretations of the Supreme Court of India are the testament to safe 

environment for refugees in India. It has shot down rancorous disputes and upheld India’s 

humanitarian obligations. It has also filled certain (if not all) holes in the system, felt due to a 

lack of legislation .The Supreme Court’s pro refugee approach is well reflected in Khudiram 

Chakma v. State of Arunachal Pradesh,9 wherein the court had relied on Article 14 (1), 

Universal Declaration of Human Rights, 194810 and Article 13 International Covenant on Civil 

and Political Rights, 1966,11 to grant protection to the refugees. On another instance, 

                                                      
3 United Nations Convention on the Rights of the Refugees, 1951. 
4 1967 Protocol to the Convention on the Rights of the Refugees, 1951. 
5 Supra note 2. 
6 Ibid. 
7SHUVRO PROSUN SARKAR, REFUGEE LAW IN INDIA: ROAD FROM AMBIGUITY TO 

PROTECTION, 14-15, (1st ed., 2017). 
8 Saurabh Bhattacharjee, India Needs a Refugee law, 43, Economic and Political Weekly, 71, 71, (2008). 
9 1993 SCR (3) 401. 
10 Article 14 (1), Universal Declaration of Human Rights, 1948. 
11 Article 13 International Covenant on Civil and Political Rights, 1966. 
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amplifying protection under Article 21 of the Indian Constitution12 to the Chakma refugees, 

the court held that they shall not be forced to return to Bangladesh, as there is possibility of 

them being tortured, discriminated against or be deprived of life or personal liberty.13 The 

Supreme court ordered that the refugees cannot be asked to leave the country without an court 

order, to ensure a fair opportunity for the refuges to put forth their case in the Mailwand’s Trust 

of Afghan Human Freedom v. State of Punjab & Ors.14 Apart from Article 2115, protection 

under Article 1416 and Article 2517  of the Constitution, has also been extended to the refugees 

by the Indian judiciary. In AS Iyer vs Balasubramanyam18 the court explained that even though 

‘reasonable classification’ can be made under the provision of Article 14 of the Indian 

Constitution19, there must be a nexus between the objective of classification and the 

classification itself. This has provided additional safeguards to the rule. 

While no stones are left unturned by the Indian judiciary to  provide aid and protection to 

refugees, it has not satiated the desideratum of the refugees, for the simple reason that not all 

of them have access to the judiciary.20 Most refugees are penurious and do not have the means 

to do so. It is an open secret that most refugees do not have the means to make their ends meet. 

They struggle for their survival and have little or no resources to spend on the essentials like 

food, shelter, and livelihood.  Apart from the economic aspects, the milieu of the refugees is 

not favourable for them to fight for their rights and rehabilitation. Due to inaccessibility to 

justice, they are marginalised and taken advantage of. The refugees are ostracised due to the 

xenophobia of the locals. The governments show a cavalier attitude towards them due to 

economic constrains and social stigma. This is perversely counter intuitive for their 

rehabilitation.  

The situation is worsened in the time of the pandemic as the judicial machinery is running with 

minimum capacity. The courts are only hearing matters which are of utmost importance and 

urgent in nature. Thus, the already scant helping hand of the judiciary has been further 

restricted. This augments the parlous situation of refugees, who are now left with no recourse 

and no one to turn to. It has therefore become a matter of importance to shed light on the issue 

in order to ensure their safety and security. As mentioned earlier, most refugees are not 

                                                      
12 INDIAN CONST, art 21. 
13 1996 SCC (1) 742. 
14 1968 SCR (2) 366. 
15 Supra note 11. 
16 Ibid, art 14.  
17 Ibid, art 25. 
18 1980 SCR (1)1036. 
19 Supra note 9. 
20 Supra note 6. 



1163 International Journal of Law Management & Humanities [Vol. 3 Iss 4; 1160] 

© 2020. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

economically well off. These poor living conditions make them more susceptible to the virus 

and opens them up to greater economic deficit. Other issues like, loss of shelter (being unable 

to pay rent), food scarcity, loss of livelihood etc are also on the rise in the refugee communities 

due to the pandemic.21 Thus, there is a dire need to succour them. No country can fight the 

pandemic being divided. No group/community must be isolated, especially not in these 

lamentable times.  

India has also tried to regulate its refugee protection policies via administrative actions and 

measures. Apart from the constitutional provisions, the provisions of the Foreigners Act, 194622 

were widely used to regulate matters pertaining to refugees. These provisions were critiqued 

to give wide and discretionary powers to the Government. Under the Act, the refugees are 

treated no differently, than any “alien”, whose presence on the Indian soil is governed by it.23 

Also, the efficacy of these measures was under constant scrutiny. Owing to the absence of 

legislation, doubts were cast on the uniformity in administrative actions and judicial 

pronouncements as the possibility for bias and discrimination is higher. The likelihood of ad 

hoc application of norms cannot be brushed under the carpet. To illustrate the same, we must 

dive into the intricacies of the matter. While certain refugee communities have been granted 

full protection by the Indian government (like the Tamil refugees from Sri Lanka or the Jumma 

and Chakma refugees from Tibet), the very presence of certain others is disregarded (Certain 

refugee communities from Iran, Iraq, Burma, Afghanistan, and Sudan to name a few). Their 

presence on the Indian territory is acknowledged only by the UNHCR. The Indian government 

has not fulfilled any of its obligations towards them, apart from the obligation under the 

principle of non-refoulement.24 Thus, this has exacerbated the problems in resolving of disputes 

in context of refugee protection. 

III. WAY FORWARD 

The novel Coronavirus has now marked its presence in every country in the world. 71 million 

people have been displaced as a result of the same. This includes people being displaced at war 

zones and people fearing persecution.25 However bad the situation may be, the only way to 

                                                      
21 REFUGEES AND THEIR HOST COMMUNITIES IN INDIA HIT HARD BY THE CORONAVIRUS 

LOCKDOWN, UNHCR, India, (August, 4th, 2020, 18:10 PM)  

https://www.unhcr.org/news/stories/2020/7/5efc60224/refugees-host-communities-india-hard-hit-coronavirus-

lockdown.html. 
22 Foreigners Act, 1946, No. 16, Acts of Parliament 2004, (India). 
23 Supra note 7. 
24 Ibid. 
25GLOBAL COVID 19 EMERGENCY RESPONSE, UNHCR India, (August, 4th, 2020, 18:10 PM)  

https://data2.unhcr.org/en/situations/covid-19#_ga=2.77210902.2065130738.1594271275-

1029997227.1593784506. 
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survive this is together as one global community. The course of action to untie this gordian 

knot, is not straightforward. Humanity must strive to achieve its end goal of a corona virus free 

society by taking active measures. The change is going to be laggard and will not occur 

overnight, however we must put our best foot forward. 

While a global response is sought, India, as a country can make certain systemic changes to 

inculcate this holistic welfare approach. Countries, as individual units, are taking actions by 

imposing lockdowns, making strict rules for social engagements, imposing usage of masks, 

sanitizers, and other safety gear, providing relief in the form of money, food etc. Each country 

has come up with its own set of norms based on the state of affairs in their territory. While the 

Indian response was prompt and aggressive, it can be further ameliorated by the following 

simple tweaks to the already existing plan. 

The first and the foremost step in this direction would be to make sure that every individual 

has access to any and every assistance provided by the government. There should not be any 

discriminatory practices which might be an impediment to the refugees. These facilities must 

be provided to all (citizens as well as non-citizens) and no such rule should be imposed which 

serves as a stumbling block while accessing these.  

Secondly, India must not close it borders even if there is a sharp vicissitudes of fortunes. India 

takes pride in extending a helping hand to refugees from many countries around the world. It 

truly is an embodiment of protector of human rights. India must continue to do the same. These 

difficult times are a true test of its humanitarian policies and India must come through. It must 

provide protection to people fearing persecution. 

Thirdly, Indian government should direct its relief funds towards the NGOs and other 

institutions, working to cater to the needs of the refugees, and encourage them to expand their 

horizons. These agencies have the working knowledge of the conditions of the refugees and 

would be better equipped to combat their problems. The government need not toil away or 

bend over backwards to help refugees. It just needs to push these organisations in the right 

direction. Most of them already have established mechanism for working which would simplify 

the job even further.  

Fourthly, India must get cognized to the skills of its refugees and accordingly empower them 

to support and assist the various teams formulated by the government to fight the pandemic. 

Instead of viewing them from the lens of a liability, India must look at them as additional 

workforce, which is advantageous, especially while battling a pandemic. This will not only 

help the country but will also be a step in the direction of rehabilitation for the refugees. It is a 
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win-win solution to both the sides and more importantly, it amicably solves the deadlock. The 

UNHCRC has cited some examples26 to shed light on the matter.  Carmen, a 35-year-old 

widow, sought refuge from Peruvian government in 2017 for her and her three children. She 

has now been selected to work as a part of Peru’s Covid Response team. Shadi shhadeh, a 

Syrian refugee now staying in Geneva, has organised to group of volunteers to shop for 

essentials for more than 200 people in the area, to limit the number of people on the streets. 

There are several such examples to showcase the utility of refugees. Midia Said Sido, is a Syrian 

refugee currently residing in Lebanon, who has learnt the art of making soaps from her parents. 

She is now making use of her dexterous soap making skills to prevent the spread of the virus. 

She has joined a UNHCR program which trains volunteers and engages in activities to curb the 

menace of the corona virus.  

Lastly, India must strive to achieve global awareness on the plight of the refugees in the 

pandemic times. It must strive to get a global response in understanding the interdependence 

of countries in the refugee crisis, especially during these hard times. There is no doubt that 

global actions would be more effective in the process. Countries, as individual units, must 

attempt to get the global community on the same page regarding the same. 

In conclusion, the genesis of ‘refugee protection’ in any society is by acknowledgement of their 

existence and further by their acceptance as a part of that society. India must strive to achieve 

this. It must also sensitize itself to their problems and take conscious decisions in order to 

resolve them. This is notwithstanding the pandemic situation but definitely becomes more vital 

in the current scenario. There is a dire need felt in India to enact a comprehensive legislation 

for refugee protection which would cover all its aspects to ease the judicial innards. This void 

has been felt even before the advent of the virus outbreak and has now amplified. There is a 

need for a recourse to be setup to uplift this marginalised sector. As we have specialised courts 

and agencies established for every distinct stream of law (eg: Company law tribunal for 

corporate matters, family courts for domestic disputes, criminal courts for resolving criminal 

cases etc), same can be adopted for this stream as well. This would help in speedy 

administration of justice. The vacuum can be filled if appropriate actions are taken by the 

authorities. However, these changes will take time to become operative. Until then, the citizens, 

the government, the judiciary and every other component of our society must do their bit to 

contribute in reducing the plight of the refugees, especially amidst a global pandemic. 

                                                      
26 Seven Refugees Making A Difference During The Time Of Covid-19, Unhrc India, (August, 4th, 2020, 18:10 

PM) https://www.unhcr.org/en-in/news/stories/2020/6/5eeb78b84/seven-refugees-making-difference-during-

time-covid-19.html. 


