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Private Entities as Violators of Fundamental 

Rights: Need for Reform    
 

S. BHARGAV
1 

      

ABSTRACT 
The fundamental rights under Part III of the Indian Constitution can be considered to be 

essential to ensure that individuals live a meaningful and purposive life. While originally 

interpreted to be only enforceable against the state or its instrumentalities, the evolution of 

the state and our society has expanded the scope of who these state actors can be.  

The judiciary has consistently held that unless expressly provided otherwise, fundamental 

rights are usually enforceable only against the state actors. In rare circumstances however, 

certain rights have been interpreted so as to have an indirect horizontal effect (i.e.) a state 

duty can be imposed to prevent the violation of fundamental rights by certain non-state 

actors. 

A recent question that has arisen is whether private individuals can be held liable for 

violating fundamental rights of other private individuals. An attempt has been made to 

understand the evolving jurisprudence of Indian courts where private actors and 

individuals are increasingly being seen as capable of violating fundamental rights. The 

constitutional capability of the Indian judiciary to create mechanisms to deal with private 

violators of fundamental rights has been explored in this work. 

One particular instance of such violation is when an individual in exercise of the freedom 

guaranteed under Article 19(1) (a) violates another individual’s right under Article 21. 

This issue was raised in recent constitutional bench proceedings in a case where a minister 

made derogatory remarks against a rape victim (Kaushal Kishor vs. State Of Uttar Pradesh 

& othrs). Such conflicts are the main focus of this project. The judiciary’s response to such 

conflicts has been examined in detail. 

Keywords: Private individuals, Fundamental rights, Horizontal application, Article 32. 

 

I. PRIVATE INDIVIDUAL ACTIONS AS FUNDAMENTAL RIGHT VIOLATIONS 

The judiciary in India has traditionally held that only state actors or its instrumentalities can 

be held liable for the violation of fundamental rights given in Part III of the Indian constitution. 

The courts have mainly relied on Article 12 of the constitution to come to this conclusion. This 

 
1 Author is a student at Tamil Nadu National Law University, India. 
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is what can be referred to as the vertical application of fundamental rights. It refers to the 

concept that “fundamental rights can only apply in situations where there is state action. They 

borrow the underlying theme of classical liberalism and focus on the preservation of the 

private sphere.2” 

The judiciary has attempted to make an expansive interpretation of the term “other authorities” 

in Article 12 of the constitution. So, a functionalist approach may mean that bodies acting like 

the state can also be bought within the ambit of Article 12. But this workaround has its own 

drawbacks. For all its advantages of this approach, the judiciary is still not clear on what the 

state or its functions are. The judiciary has undertaken what may be called a descriptive 

baseline for state function3. This means that as the state retreats from necessarily performing 

a particular function, the area to which Part III applies is also more and more constricted.  

The majority opinion in Zee Telefilms Ltd. & Anr vs. Union Of India & Ors4 is an illustration. 

While holding that the BCCI is not state as per Article 12 of the constitution, it opined that 

“the state/Union has not chosen the board to perform these duties nor has it legally authorized 

the Board to carry on these functions under any law. It has chosen to leave the activities of 

cricket to be controlled by private bodies of such bodies’ own volition.”  

This is a particularly problematic argument. It is not impossible to imagine a situation where 

the state also chooses to leave other functions like policing and water supply to autonomous 

bodies. Deciding the state functions on the basis of socio-economic conditions has its 

drawbacks. In a highly globalized world where the state has disinvestment as a policy, the 

court will find it difficult to bring each and every body within the scope of “other authorities”. 

There is a very real possibility that the public-private distinction may be erased in the near 

future. 

The purpose of the above discussion was to show the modern realities and how the 

constitutional courts could have to adapt to them. 

My argument here is that private individual actors should also be held liable for the violation 

of fundamental rights of other individuals. In the words of Chemerinsky-“It is time to again 

ask why the infringement of the most basic values-speech, privacy and equality should be 

tolerated just because the violator is a private entity rather than the government.5” 

 
2 Ashish Chugh, Fundamental Rights- Vertical or Horizontal? , (2005) 7 SCC (J) 9 p.2 
3 Gautam Bhatia, What is the State – V: Zee Telefilms, the Death of the Functional Approach, and an Alternative, 

Indian Constitutional Law and Philosophy (19 August 2019),  https://indconlawphil.wordpress.com/2014/ 

08/19/what-is-the-state-v-zee-telefilms-the-death-of-the-functional-approach-and-an-alternative/ 
4 Zee Telefilms Ltd. & Anr vs. Union Of India & Ors, (2005) 4 SCC 649 
5 Erwin Cherminsky, Rethinking State Action , (1985) 80 Northwestern University Law Review 503 p.505 
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At the outset, I would like to clarify that I do not advocate that each and every private dispute 

should be bought within the ambit of fundamental right violations. The fundamental rights of 

course hold a sacred value and it would destroy the legal system if every private act is bought 

within the ambit of violation of fundamental rights. In the words of Zephania Swift, bringing 

all private actions within constitutional adjudication would turn it into “one great arbitration 

that would engulf the courts of law, and sovereign discretion would be the only rule of 

decision.6” 

My argument here is that a complete change in social circumstances in 1950 and 2020 must 

justify the inclusion of certain private individuals as capable of violating fundamental rights. 

I believe that India’s immediate colonial history played a huge part in adopting the view that 

the state must never be allowed to violate certain inalienable rights possessed by all persons. 

Colonial India had been a tyranny and the British state and its institutions though they provided 

a certain amount of order and stability, were inherently meant to treat Indian subjects as second 

class citizens. The framers did not want to replace the British oppressive state with an Indian 

oppressive state.  

But the phenomenon of horizontal application of fundamental rights like Article 21 which in 

my opinion does not textually indicate that it can be applied to non-state actors as well is a 

trend towards recognizing that non-state actors and especially private individuals can be held 

liable for the violation of fundamental rights. We must therefore come to the concept of 

horizontal application of fundamental rights. 

In the case of Vishaka & Ors vs. State Of Rajasthan & Ors7, the Supreme Court dealt with 

petitions by social activists alleging rampant sexual harassment and violence taking place 

against women at the work place. It formulated several guidelines that in the words of the court 

would apply to any place of employment “whether in government, public or private 

enterprise.” It held that sexual harassment of women was a violation of fundamental rights 

under Article 14, 19 and 21 of the Constitution.  

So, what was the authority the court was using to issue such guidelines and make private 

enterprises which typically are considered to be non-state actors fall within the ambit of its 

guidelines? It was Article 32 and Article 141 of the Constitution. The court found that the 

value of gender equality was a feature of the constitutional scheme and therefore, it must 

 
6 Richard Kay, The State Action Doctrine, the Public- Private Distinction, and the Independence of Constitutional 

Law,  (1993) Faculty Articles and Papers 10 
7 Vishaka & Ors vs. State Of Rajasthan & Ors, (1997) 6 SCC 241 
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intervene to protect the interests of women, even against non-state actors. 

The courts have not failed to step up and enforce fundamental rights against private actors 

when the situation demanded it to do so. 

Another land mark judgment was the case of M.C. Mehta And Anr vs. Union Of India & Ors8 

where the court ruled that Shriram Foods and Fertilizers which was a private corporation was 

liable to compensate the victims of an oleum gas leak from its factories as it was performing 

a function of public importance and was engaged in a hazardous activity. The court did 

however, try to consider whether private corporations could be bought within the scope of 

Article 12 of the Constitution. But fate was not kind enough to let the bench get into this matter 

and the reason for this has been provided by the bench “because we have not had sufficient 

time to consider and reflect on this question in depth.9” 

Yet the observations of Bhagwati J. in this case are of extreme importance in my opinion. He 

put forward the opinion that whenever a new advance in made in the field of human rights, 

there is always an apprehension that the status quo may be disturbed, but this should not deter 

the courts from expanding the field of human rights without doing violence to the language of 

the constitution. 

I am in agreement with the above view. Bringing private actors within the scope of 

fundamental right violations is not the end of protection of citizens from state action. It is 

merely an expansion of the scope of constitutional rights. The constitution must be viewed as 

a code of social morals, not just governmental conduct10 if individual rights are to be protected 

in their entirety. Fundamental rights would have no value if private parties can simply flout 

them. 

The constitution is a living document subject to evolution and must be ready to meet the needs 

of the modern society. The ambit of fundamental rights has spread its wings and even found 

its way to private airlines as illustrated in the case of Jeeja Ghosh & Anr vs. Union Of India & 

Ors11.  

In this case, Jeeja Ghosh a prominent activist with cerebral palsy was de-boarded from her 

plane unfairly. This caused immense trauma and humiliation to her. She also contended that 

she suffered immense mental pain as she missed a conference which she was going to take 

part in. She filed a petition under Article 32 of the constitution. The Supreme Court also made 

 
8 M.C. Mehta And Anr vs. Union Of India & Ors, 1987 SCR (1) 819 
9 M.C. Mehta And Anr vs. Union Of India & Ors, 1987 SCR (1) 819 
10 Erwin Cherminsky, Rethinking State Action , (1985) 80 Northwestern University Law Review 503 p.550 
11Jeeja Ghosh & Anr vs. Union Of India & Ors, (2016) 7 SCC 761 
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the private airline, that is Spice Jet Ltd as a respondent along with the state. The court held 

that this action was violative of Article 14 and 21 of the constitution. It directed the airlines to 

pay compensation to Jeeja Ghosh. 

The above cases are just an illustration as to how pervasive fundamental rights have become 

in our lives and how they are expected to set a standard of behavior and act as a beacon of 

ideal behavior for the government and private individuals alike. 

II. THE RELATIONSHIP BETWEEN ARTICLES 19 AND 21 OF THE CONSTITUTION 

It is Article 19 of the Indian Constitution that is concerned with the freedom of speech and 

expression provided to its citizens. It is Article 19(1) (a) that guarantees to all Indian citizens 

the freedom of speech and expression. It confers the broad freedom of freedom of speech and 

expression to its citizens. These freedoms are then limited by subject specific limitations under 

Article 19(2) of the constitution. The state is permitted to make certain reasonable restrictions 

in the form of laws. There is then a list of protected interests on the basis of which the state is 

allowed to impose these restrictions in the form of laws. 

The constituent assembly debated over this article in detail. When it was in draft stage, there 

were suggestions that the words “subject to other provisions of this article” should be added 

to Article 19. The observation of Mr. K.T.Shah who was a member of the constituent assembly 

is relevant here: 

“I suggest that instead of making it subject to other provisions of this article, we should make 

it subject to the provisions of the constitution. These exceptions will remain. But the spirit of 

the constitution, the ideal under which this constitution is based will not come in if only this 

article is emphasized.” 

Therefore, the argument for making Article 19 explicitly subject to other parts of the 

constitution has always existed.  

The above suggestions were not accepted in the end and the article was not textually subject 

to other parts of the constitution. So, the argument that still exists is that Article 19(2) is the 

sole indicator for restricting freedom of speech guaranteed under Article 19(1). I would 

disagree with such an argument. Even in the absence of any express reference that a right is 

subject to other parts of the constitution, it does not mean that it is placed at a higher pedestal 

than other rights in Part III of the constitution. I find the opinion of Chandrachud J. in the 

Sabarimala judgment enlightening in this aspect. While he was evaluating a similar situation 

where Article 25(1) was explicitly “subject to other parts of the constitution” whereas there 
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was absence of such wording in Article 26, he had observed that-“Even where one provision 

is not subject to another there would still be a ground to read both together so that they exist 

in harmony. Constitutional interpretation is all about bringing a sense of equilibrium, a 

balance, so that read individually and together the provisions of the Constitution exist in 

contemporaneous accord.12” Constitutional rights have linkages that cannot be ignored.  

But what is more important is that Article 19 (2) as in its present form was bought about by 

the first and second constitutional amendments. The statement of objects of the amendment 

states that the freedom of speech and expression had been interpreted by courts to be over 

comprehensive and therefore, the amendment was bought in so that the state can prevent abuse 

of the freedom. They were entirely focused on bringing in new interests for the state to restrict 

freedom of speech. 

Therefore, what is clear is that the only factor that was ever in consideration was how the state 

could limit freedom of speech. But one interesting observation is that article 19 does not 

specify that only the state can violate the freedom of speech. Here I would like to make a 

comparison with Article14. 

Article 14 uses the words “The state shall not deny to any person equality before the law.” 

Whereas Article 19 uses the words “All citizens shall have the right.” But it does not require 

that the freedom of speech and expression can be claimed only against the state or its 

instrumentalities. It is true that Article 19(2) uses the word “law” which has been used to claim 

that Article 19(1) is enforceable against the state. Subsequently, laws made by the state in 

restriction of this right has been subject to restrictions.  

But there is no textual indication that Article 19 (1) can be claimed only against the state or its 

functionaries. There is no indication that private parties are incapable of violating Article 19 

(1) (a). The only conclusion that can be drawn is that the state can regulate the freedom of 

speech only in certain circumstances. The true spirit of the Article 19(2) is to ensure that the 

state does not stifle the freedom of speech in the name of restrictions. 

The capability of non-state actors to also violate this right could not have been recognized 

during the framing of the constitution keeping in the mind the order of priorities then. The 

focus was on ensuring that citizens can freely express dissent against the democratically 

elected state and hold it accountable. A purposive interpretation of the constitution would show 

that in modern circumstances, certain private parties possess almost the same control or power 

 
12 Indian Young Lawyers Association vs. The State Of Kerala, 2018 SCC OnLine SC 1690 
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over the life of citizens.  

Freedom of speech by practice applies to both the political and social spheres of an individual. 

My argument is that restrictions specified in Article 19(2) are meant to deal with the 

application of freedom of speech to the political sphere by explicitly imposing restrictions on 

the state. The social sphere part is nowhere explicitly mentioned in Article 19. There is what 

might be called “constitutional silence” regarding this part. 

Now we come to judicial pronouncements in this area.  

The Supreme Court in P.D. Shamdasani vs. Central Bank Of India Ltd13 held that “the 

language and structure of article 19 and its setting in Part III of the Constitution clearly show 

that the article was intended to protect those freedoms against State action other than in the 

legitimate exercise of its power to regulate private rights in the public interest.” This has been 

given to show that Article 19 cannot be claimed against private actors. Essentially, this meant 

that private parties could not violate Article 19. 

However, the facts of the case reveal a different scenario. The petitioner held shares in a bank 

which sold his shares to a third party to recover the debts due from the petitioner. He 

challenged as violate of Article 19(1) (g) which was then the fundamental right to property. 

Dealing in this extremely limited context, the court dismissed the petition on the above 

mentioned grounds. The court did not even go into deeper examination of other sub sections 

within Article 19. It is my opinion that this precedent may not be relevant especially 

considering the fact that right to property is no longer a fundamental right. 

The relationship between Article 19 and 21 is not rigid and structured. They are not mutually 

exclusive and cannot be put in separate boxes that are uninfluenced by each other. They are to 

be interpreted in a harmonious manner so that constitutional values and individual liberty are 

protected. They are not to be viewed as water tight compartments. Fundamental rights do not 

exist in isolation and there may be overlap of rights across Part III. The above is a cumulative 

judicial understanding of fundamental rights in Part III of the constitution as held by the 

Supreme Court in cases like Maneka Gandhi vs. Union of India14. 

There are several cases where the judiciary has dealt with a direct conflict between Article 19 

and 21 of the constitution. 

The Supreme Court of India in Re: Noise Pollution (V)15 dealt with the menace of noise 

 
13 P.D. Shamdasani vs. Central Bank Of India Ltd, 1952 AIR 59 
14Maneka Gandhi vs. Union of India, 1978 SCC  (1) 248 
15Re: Noise Pollution (V), (2005) 5 SCC 733 
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pollution. It held that no person can expose unwilling persons to hear unpleasant noises and 

violate their right to a peaceful and comfortable life. In other words the court held that-“Article 

19(1)(a) cannot be pressed into service for defeating the fundamental rights guaranteed by 

Article 21.” 

Then there is the classic conflict between freedom to impart and receive information which is 

a part of Article 19(1) and right to privacy which has been held in Justice K.S.Puttaswamy 

(Retd) vs. Union Of India16 to be a fundamental right under Article 21 of the constitution. There 

was discussion regarding whether the right to privacy recognized as a part of Article 21 would 

apply to non-state actors as well. The answer was in the affirmative. 

 The court looked at the capacity of private individuals to violate informational privacy and 

held that their capacity was almost equal to that of the state. I find the words of Kaul J. relevant 

in this aspect: “In today’s world, privacy is a limit on the government’s power as well as the 

power of private sector entities.” 

III. INDIAN JUDICIARY’S APPROACH IN RESOLVING FUNDAMENTAL RIGHT 

CONFLICTS 

Balancing of competing interests and conflicting fundamental rights are neither a foreign nor 

alien concept to the Indian judiciary. In fact, even the fundamental right conflicts involving 

non-state actors have been dealt with by the courts. In Ram Jethmalani & Ors. Vs. Union of 

India & Ors17, the petitioners filed a writ under Article 32 for the revealing of bank account 

details and names of account holders with suspected black money. The court while not allowing 

this held that the right of citizens to seek protection of fundamental rights under Article 32 has 

to be balanced with the right to privacy of the account holders which is an integral part of 

Article 21. 

In Sahara India Real Estate Corporation Ltd vs. SEBI18, the Supreme Court dealt with a conflict 

between Freedom of press under Article 19 and Right to fair trial under Article 21 of the 

constitution. The facts of the case are as follows. SIRECL and SEBI were involved in a 

securities appellate tribunal dispute. The Supreme Court directed the counsels of both parties 

to come to a consensus on an acceptable amount of securities to be paid. This proposal, not 

meant to be public was aired by several media channels. SIRECL raised this issue in court as 

violative of its right to fair trial under Article 21. 

 
16 Justice K.S.Puttaswamy (Retd) vs. Union Of India, (2017) 10 SCC 1 
17Ram Jethmalani & Ors. Vs. Union of India & Ors, (2011) 8 SCC 1 
18 Sahara India Real Estate Corporation Ltd vs. SEBI, (2012) 10 SCC 603 
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The Supreme Court stating that it is “not only the sentinel of fundamental rights but also a 

balancing wheel between the rights” held that one fundamental right like freedom of speech 

may have to yield to another fundamental right like right to fair trial. It devised the concept of 

a “neutralizing device” in the form of postponement orders. The media could be prohibited 

from publishing such content which could violate the right to fair trial of an accused by an 

order of the court. This postponement can be only for a limited period.  

This could be considered to be general principle that could apply to all conflicts between Article 

19(1) and Article 21 of the constitution.  

IV. NEED FOR A NEW MECHANISM TO DEAL WITH PRIVATE INDIVIDUAL 

VIOLATION OF FUNDAMENTAL RIGHTS 

Now, the question is whether a new mechanism to deal with private individual violators of 

fundamental rights is capable of being created. The answer in my opinion is yes. 

It is Article 32 of the constitution which deals with the constitutional remedies to violation of 

fundamental rights. The Supreme Court can be moved for the enforcement of fundamental 

rights and the language of Article 32(2) is inclusive in nature. It states that the Supreme Court 

has the power to issue directions or orders or writs and uses the words “including” afterwards. 

So, the power of the Supreme Court is not restricted to mandamus, habeas corpus, etc. It can 

evolve new mechanisms to deal with fundamental right violations. 

In the case of Shri Bodhisattwa Gautam vs. Subhra Chakraborty19, the Supreme Court ordered 

the payment of maintenance to a woman by a the respondent who had been accused of raping 

her on the false promise to marry and then forcing her to abort twice. The Court held that 

“Under Article 32 of the Constitution, it has the jurisdiction to enforce the Fundamental Rights 

guaranteed by the Constitution by issuing writs in the nature of Habeas Corpus, Mandamus, 

Prohibition, Quo-Warranto and Certiorari. Fundamental Rights can be enforced even against 

private bodies and individuals.” Therefore, the judiciary is entirely capable of evolving a new 

mechanism for private individuals who violate fundamental rights.  

The court has already evolved many such mechanisms. One of these is the mechanism of 

compensatory jurisprudence. In the case of Rudul Shah vs. State of Bihar20, the Supreme Court 

had evolved the mechanism of compensating the victim who had been kept in jail for 14 years. 

This kind of mechanism was not originally a part of what the Supreme Court understood as its 

 
19Shri Bodhisattwa Gautam vs. Subhra Chakraborty, 1996 SCC (1) 490 
20 Rudul Shah vs. State of Bihar, (1983) 4 SCC 141 
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powers to enforce fundamental rights. It is an illustration that the Supreme Court can evolve a 

similar mechanism in cases where private individuals violate Article 21 in exercise of their free 

speech. 

Obviously, not all such violations would be dealt by the judiciary. But where the influence of 

the non-state violator is large and the implications on the rights of the victim of such violation 

are against the basic tenets of the constitution, the court can choose to punish the offender, 

either monetarily or otherwise. The court can take into consideration the relative power and 

impact such private individuals have on the society in holding them accountable for violation 

of fundamental rights. 

The Court can frame its own guidelines on which types of cases it could choose to accept. The 

court has already framed concepts like constitutional fraternity and the court has also used the 

words “Constitutional compassion” while dealing with a case where a government minister 

made remarks that the accusations of a rape victim were a political controversy. 

The court is in no shortage of new concepts it can devise to effectively and sensibly deal with 

private individual violations of fundamental rights in such a way that the horizons of 

fundamental rights are expanded more and the stability in the system prevails. We must not 

shy away from expanding the scope of fundamental rights by bringing non-state actors, 

particularly private individuals within its scope. The horizontal application of fundamental 

rights is in need of a reform in India in the present. 

***** 
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