
Page 976 - 983 

 

 

   

 

 

 

INTERNATIONAL JOURNAL OF LAW 

MANAGEMENT & HUMANITIES 

[ISSN 2581-5369] 

Volume 3 | Issue 5 

2020 

© 2020 International Journal of Law Management & Humanities 

 

 

 

 

 

 

 

 

 

 

Follow this and additional works at: https://www.ijlmh.com/ 

Under the aegis of VidhiAagaz – Inking Your Brain (https://www.vidhiaagaz.com) 

 

This Article is brought to you for “free” and “open access” by the International Journal of Law 
Management & Humanities at VidhiAagaz. It has been accepted for inclusion in International Journal of 
Law Management & Humanities after due review.  

 

In case of any suggestion or complaint, please contact Gyan@vidhiaagaz.com. 

To submit your Manuscript for Publication at International Journal of Law Management & 
Humanities, kindly email your Manuscript at editor.ijlmh@gmail.com. 

https://www.ijlmh.com/
https://www.vidhiaagaz.com/
mailto:Gyan@vidhiaagaz.com
mailto:editor.ijlmh@gmail.com


976 International Journal of Law Management & Humanities [Vol. 3 Iss 5; 976] 

© 2020. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

Private Intellectual Property Rights on Biodiversity and 

Recognition of Community Rights: A Conflict between 

CBD and Trips along with Indian Perspective 

 
SHALLU BISHNOI

1 

 

ABSTRACT 

This article sets out to discuss the conflict between the Intellectual Property Rights 

Agreement (TRIPs), 1995 and the Convention on Biological Diversity (CBD), 1992. 

Further this article also sets to analyze grounds for the existing conflict between both and 

grounds for such conflict. The main principle of this convention is that the local 

communities who are dependent from the biodiversity on their area must benefit from it 

and the emphasis on community as a whole is one generating grounds for conflict with 

TRIPs as TRIPs concerns itself with individual IP rights rather than communal. This article 

focuses on the two principles namely community rights and private intellectual property 

rights, upon which the CBD and TRIPs are founded respectively and which became the 

root cause of this ever growing conflict. Further this article also discusses the Indian stand 

as a developing nation in this conflict by analyzing the Biodiversity Act, 2002 and the 

Patents Act, 2005. 

Keywords: CBD, TRIPs, Biodiversity, Patent 

 

I. INTRODUCTION 

The equilibrium between national sovereignty and that of world economic advancement has 

continued to be the ever-present point of debate in this present era. An intimate economic, 

social, cultural and political relation amongst the world nations is something which the 

liberalists aspire for, by adhering to a market system which is provided under various 

agreements created by the World Trade Organisation (WTO)2  to be an open kind of market in 

the international community. 

The WTO adheres to similar liberalist approach under its Intellectual Property Rights 

Agreement (TRIPs) in the sphere of international intellectual property rights by applying on 

them open-market principles in global service.3 Although the uninterrupted operation of TRIPS 

                                                      
1 Author is a student at Amity University Rajasthan, India. 
2  Laurence Boulle, The Law of Globalisation (2008). 
3 Kurt Burch, ‘Intellectual Property Rights and the Culture of Global Liberalism’ (1995) 17 Science 

Communication 214. 
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is not in existence due to the ever-existing conflict between itself and the Convention on 

Biological Diversity (CBD) which came in existence under the United Nations Environment 

Programme.  

Where TRIPs aims for protection of intellectual property, the CBD strives to protect and 

conserve the biological diversity along with making sure that the sovereignty over biological 

resources is held by the nations of their origin, and such benefits accruing from them, should 

be received by such nations only. This difference of objective has intensified the conflict 

between TRIPs and the CBD which has resulted in many debates among the WTO members 

but with no resolution seems to be arrived at in the near foreseeable future.4 Since there has 

been no practical resolution been realised, the conflict between CBD and TRIPS seems to have 

hit an impasse. In this article, the author intends to discuss the grounds for such intensified 

conflict. The fact that CBD lacks an enforcement mechanism like TRIPs is also important to 

acknowledge.5 

Before moving forward with the article it is important to acknowledge that this dispute has 

majorly concerned the developing and underdeveloped counties the most, for they are holders 

of the richest of the flora and fauna consisting majority of the globe’s biodiversity and 

biogenetic resources.6 

The Convention on Biological Diversity, 1993 

The CBD was indeed the fruitful result and much-awaited response to uneven gains and 

destruction of biodiversity, due to the pressure applied by the international community. Like 

WTO, the CBD was concluded after many years of debates and deliberation in 1992 and 

officially came into force in 1993 and adhered to, by 170 counties around the globe. This 

convention aims at binding its signatories upon its principles mainly regarding how, for whom 

and for whose benefit should the biodiversity be conserved. The main principle of this 

convention is that the local communities who are dependent from the biodiversity on their area 

must benefit from it and the emphasis on community as a whole is one generating grounds for 

conflict with TRIPs as TRIPs concerns itself with individual IP rights rather than communal. 

 

                                                      
4 See Laurence Helfer, ‘Regime Shifting: The TRIPs Agreement and New Dynamics of International Intellectual 

Property Lawmaking’ (2004) 29 Yale Law Journal of International Law 29, 32. At the time of writing, most 

recently in October of 2008 WTO Members discussed China’s response to the TRIPs-CBD conflict. 
5 Ashish Kothari and RV Anuradha, ‘Biodiversity and Intellectual Property Rights: Can the Two Co-Exist?’ 

(1999) 2 Journal of International Wildlife and Policy 204. 
6 Vandana Date, ‘Global ‘Development’ and its Environmental Ramifications – the Interlinking of Ecological 

Sustainable Development and Intellectual Property Rights’ (1997) 27 Golden Gate University Law Review 631. 
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The Trade-related Aspects of Intellectual Property, 1995:- 

The World Trade Organisation came into existence six months after CBD and along with it 

came TRIPs and was authorized to be implemented by all WTO members. TRIPs has a broad 

sphere as it deals with seven different types of intellectual property rights in the international 

community amongst WTO members. Also, TRIPs turned out to be the first agreement to 

internationally recognize and regulated IP rights in the field of plant variety and biodiversity. 

The developing counties were given an exemption of 5 years and least developed countries an 

exemption of 10 years after which they must implement the agreement. 

TRIPs was essentially brought into existence to make the application of all kinds of IP 

rights concerning all kinds of technology, universal, even those, such as biodiversity, plant 

variety, microorganisms, monopolies upon which was considered almost an evil by the 

developing counties during Doha negotiations. 

Hence the resistance on part of the developing countries and already conflicting objectives of 

both TRIPs and CBD fueled the conflict further. 

II. CBD AND TRIPS: A CONFLICT 

The root of the conflict between CBD and TRIPs runs deep and from the very beginning of 

these agreements. The basic objectives, principles and obligations under these agreements 

become the reason behind the conflict due to their opposing nature. Hence the major conflict 

lies there only. 

Recognition of community rights as supreme by the CBD v. Recognition of individual IP 

rights as supreme the TRIPs 

 The major objectives of the CBD are based on the recognition of Community Right, to conserve 

and preserve the biodiversity for the sustainable use of the local communities and also to 

ensure equitable sharing of gains derived from such biodiversity. CBD derives its founding 

principles from the recognition of community rights because it believes in the local 

community’s contribution in the conservation, enhancement, diffusion and betterment of 

biodiversity. Hence the CBD affirms the value of people of developing countries for their 

contribution to the biodiversity of the globe. It further lays emphasis on the community 

activities done for preservation and promotion of biodiversity by the local communities and 

negates the concept that biodiversity is a gift of nature. Rather result of continued efforts of 

these communities and attributes its existence and maintenance to their cultural knowledge 

system and lifestyles.  
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Whereas the main objective of TRIPs is base on recognition of individual IP rights as supreme 

and its aims at the globalization of such private intellectual property rights on the basis of its 

novelty and creativity. The very preamble of the agreement defines such IP rights to be private 

rights very much contrary to the concept of community rights on which CBD relies so much. 

As WTO aims for barrier-free global trade, its agreement TRIPs aims for the same in the sphere 

of IP rights. These IP rights having the general protection of the WTO principle of national 

treatment, induces enforcement of these rights within the global jurisdiction.7 

Unlike CBD, TRIPs completely overlooks the contribution of local communities over the 

biodiversity and negates their rights over the same. Some are even of the view that TRIPs via 

manipulating the meaning of novelty, is trying to achieve and breed an industrial interest which 

totally negates the cultural values and the ecological system of sates where the biodiversity is 

located especially in developing countries. 

This is what becomes the root cause of the conflict between CBD and TRIPS. CBD also lays 

its preference on the local conservation of biological resource i.e. in situ being 

more sustainable rather than the gene bank conservation system i.e. ex situ. 

The local communities along with the state itself are considered more suitable for sustainable 

protection and conservation their own biological resources by the CBD. Therefore the CBD 

provides for the implementation of such programmes and schemes by the signatory members 

to conserve, sustainable use, and share the benefits arising out of biological resources. Also to 

ensure that such schemes are implemented and followed and the objectives of CBD are met 

with, it also provides for certain compliances to be obliged by the states. 

Sovereign rights of the states are recognized over their biological resources and the states, 

therefore, in respect of these rights states are obliged to implement regulations to govern the 

access to biological resources.8Whereas, the globalised IP rights aimed by the TRIPs will result 

in destabilization of national sovereignty, which is so spoken about by the CBD, by completely 

negating the community rights or the prior state consent. That is why it is believed that these 

globally recognize IP rights which are enforced by TRIPs will hinder the working and 

implementation of CBD’s aim of prioritizing national sovereignty and recognizing local 

community rights over biodiversity.9 

                                                      
7 Article 27.3(b), TRIPs, 1995 
8 (Art. 3 and 15) CBD, 1993 
9 (Art. 3, and 8j ) CBD, 1993 
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The CBD provides for the introduction of a new rights system to be implemented by the 

homeland or the originating states of biodiversity. Under this new rights system, it 

acknowledges the need for prior and informed consent of such states10 for the organization who 

desires to exploit the biological resources of said state. As CBD operates on the basic principle 

of recognition of community rights over the biodiversity, it asserts its signatory members to 

make provision to ensure protection and promotion of the rights and knowledge systems of 

these communities and the farmers who nurture and cultivate such plant varieties and micro 

organisms11 

Whereas TRIPs, on the other hand, mandates the member states to grant patents on products or 

the procedure thereof relating to the field of technology which has the element of novelty in it 

and is ready for industrial application. Although there are a few exceptions to this mandate 

where the member states can set a limit on such inventions which are against public order12 or 

which could offend the general public and can also exempt various plants and animals but 

cannot exclude plant varieties under this exemption.13 

Further, the CBD for promoting the preservation of biodiversity in developing counties lacking 

the technology to do so provides for the establishment of access to the biological resources of 

these countries on a quid pro quo basis along with technological assistance from developed 

counties by technology transfer.14 As it recognizes the rights of local communities over their 

biodiversity and recognizes their contribution towards its conservation and existence, the CBD 

provides that whatever profits that various corporation or institution are incurring due to 

utilization these biological resources must be equally shared with those who are credible for its 

existence and maintenance.15 

Further under TRIPs either the plant varieties are to be patented or opened as per the sui 

generis system of IPR regime. Although there is uncertainty about the precise meaning of this 

term, usually under this system the plant variety protection is considered to a soft patent system 

for agricultural purposes. Sadly these IP protection over plat variety has resulted in uniform 

breeding due to legal incentives which have resulted in the restriction of the farmer and local 

community who were already working with the said biodiversity. Some even consider this Sui 

generis system of TRIPs as a trap as it will monopolise the rights over medicine and food in 

                                                      
10 (Art 15.5) CBD, 1993 
11 (Art. 8j and 10) CBD, 1993 
12 (Article 27.2) TRIPs, 1995 
13 (Article 27.3b). TRIPs, 1995 
14 (Art. 16) CBD, 1993 
15 (Art 15.7) CBD, 1993 
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many developing countries which is exactly what the economies of these countries can’t afford. 

This monopolization over plant variety will also lead to a price increment of seeds and related 

commodities, which will eventually result as a suffering for the farmers and the local 

communities which the CBD targets to help. 

Finally by asserting IP rights shall not be in any conflict with protection and sustainable use of 

biological resources CBD tries to form a conciliatory base but eventually fails due to complete 

opposition in its above-mentioned objectives and objectives of TRIPs that this article is going 

to discuss further. 

III. INDIAN PERSPECTIVE 

India being one of the few countries having the significant and relevant amount of biological 

resources, analyzing its response to the TRIPs-CBD conflict can help understand the practical 

implications of this conflict on other like developing countries as well. India has always been 

at its front foot for the rights and protection of its biodiversity, considering the fact that it is 

home to almost 49,000 species of plant and 8% of total global biological resources, amongst 

other developing and underdeveloped countries.16 The conflict between India and the USA 

regarding the patent over the plant of turmeric is well known and which resulted in the 

revocation of the US patent over the plant after India’s objections to it.17 

The adoption of intellectual property statutes in India was partly the outcome of global 

pressures from various counties and international organizations for granting protection to 

private intellectual property rights. For the protection of its biological resources, India 

introduced a new legislation namely the Biological Diversity Act 2002 for the furtherance of 

this purpose only. Now while analyzing India’s stand in the conflict between TRIPs and CBD, 

the Biodiversity Act carries much importance since its legislation adhered some of the 

provisions of the TRIPs while its advent followed the ratification of CBD by the country. 

Biological Diversity Act, 2002 and Patent Act, 2005:- 

This act was legislated and implemented to serve objectives such as conservation of biological 

diversity, equitable and fair sharing of its benefits and profits arising out of it, its sustainable 

uses, preservation of traditional knowledge and such matter therein which are very much 

similar to objectives of CBD. Furthermore, like CBD, the Biodiversity Act also recognizes the 

community rights hence has included the provision of restricting the non-citizens, the 

                                                      
16 The relationship between the TRIPS Agreement and the Convention on Biological Diversity (CBD) and the 

protection of traditional knowledge — elements of the obligation to disclose evidence of benefit-sharing under 

the relevant national regime, WTO Doc IP/C/W/442 (2005). 
17 RK Gupta and L Balasubrahmanyam, ‘The Turmeric Effect’ (1998) 20 World Patent Information 185 
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organizations and association not of Indian occurrence for procuring any biological resource, 

traditional knowledge related to that which is of Indian occurrence for research, bio-survey, 

commercial usage or bio-utilization purposes18 without permission from National Biodiversity 

Authority which is created under this statute for these purposes. Further, the application of 

patent by the foreign citizens and organisation on Indian originated biodiversity is also 

subjected to prior approval from the National Biodiversity Authority.19 Further, relying on the 

principles of CBD that equitable sharing of profits and benefits must occur between those who 

are commercializing the biodiversity of developing nation and those who are protecting and 

playing a key role in the primary existence of that profit-generating biodiversity, the act has 

provided the National Biodiversity Authority with the power that it can lay down benefit-

sharing fees or royalties in respect of commercialization of biodiversity via any IP 

right.20 Hence these provisions in the Biodiversity Act in light of CBD article 15.1, displays 

India’s commitment towards its sovereignty. Further, these provisions limit the access to 

biodiversity in India in furtherance of its objective of preservation and conservation of the 

same. 

Here the Biodiversity act falls short while comparing compliances adhered by it of CBD and 

of TRIPs. This is why the Indian Patents Act was again amended in 2005 after initially being 

amended in 2002, to overcome its shortcomings regarding adherence to provisions of TRIPs. 

Although lack of chancy and harmony between the Biodiversity Act and the Patent Act clearly 

portrays the TRIPs-CBD conflict. Whereas the CBD recognizes the sovereign right of a state 

over biogenetic diversity and resources originated in its territory, the Biodiversity Act extends 

even CBD by establishing sovereignty over all biological resources occurring in its territory. 

By according differential treatment to foreign nationals in a patent proceeding under the 

Biodiversity Act, the act clearly stands in contravention with the national treatment principle 

of TRIPs21and article 27 which establishes that IP rights should enjoy equally and freely devoid 

of its source of invention or production. Hence the Biodiversity Act is found to be inconsistent 

with TRIPs. Opposite to this the Patent Act,2005 was amended and enforced for meeting the 

requirements of TRIPs.22 Where the Biodiversity act aims for the protection and conservation 

of biodiversity, the Paten Act aims for non-discriminatory and broader application of IP regime 

in India. It is the basic understanding that for both these IP regimes to work effectively, they 

                                                      
18 Section 3(1), 3(2), Biodiversity Act,2002 
19 Section 6, Biodiversity Act,2002 
20 Ibid 
21 Article 3, TRIPs, 1995 
22 Shamnad Basheer, ‘India’s Tryst with TRIPs: The Patents (Amendment) Act, 2005’ (2005) 1 The Indian 

Journal of Law and Technology 15, 16. 
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have to come together and work in harmony. But the nature and aims of both these statutes 

make then rather conflicting than harmonized. The profit-sharing provision of the Biodiversity 

Act and the strict recognition and enforcement of individual IP rights is an example of that. 

Although some provisions such as section 6, section 7 and of the Biodiversity Act and section 

10 of the Patents Act regarding prior informed consent are an example of somewhat existing 

harmony within both statutes.23Although the Patent Act was especially amended in 2005 to 

comply with TRIPs but the provision of prior informed consent stands in contradiction to its 

provision like article 62, 32, 29 and 27.1. The provision of prior informed consent rather falls 

in line with article 15.5 of the CBD. 

Now talking about the Biodiversity act once again, it is worthy to note that while this act places 

stringent treatment for foreign nationals and organizations but it is also important to consider 

that putting out rigid treatments or restrictions merely for foreign national or organization won’t 

conserve and protect the biodiversity alone, a considerable amount of attention needs to be paid 

to the national and national organizations as well.  

IV. CONCLUSION 

 TRIPs aims at globally safeguarding the corporate interest arising out of the IP rights whether 

they are biodiversity-related or not whereas CBD aims at the protection of such biodiversity 

while maintaining the national sovereignty and recognizing the rights of local communities 

over their own biodiversity. Both of these aims makes the whole of these agreements quite 

conflicting and it will be a fool’s task to deem these agreement as the one’s having harmony. 

Indian statutes such as the Biodiversity Act and the Patents Act being somewhat based on the 

CBD and TRIPs respectively can be clearly seen to embody the conflict as well, although not 

to a extent as great as the former. Basically, the whole conflict revolves around privatization 

and conservation of biogenetic resources. 

***** 

                                                      
23 Pratibha Brahmi, RP Dua and BS Dhillon, ‘The Biological Diversity Act of India and Agrobiodiversity 

Management’ (2004) 86 Current Science 659, 662. 


