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Proclamation of Emergency 
 

AAYUSH GOEL
1 

       

  ABSTRACT 
There may be justifications for abandoning Article 19 under Article 358 throughout a state 

of emergency based on war or extrinsic hostility but restricting motions to the court for 

anything other than Article 19 (but apart from Articles 20 and 21) and abandoning backlog 

court hearings cannot be substantiated at any expense. According to Article 358, Article 

359 could perhaps have remained limited to the cessation of Article 19 implementation 

solely in the event of a war or external attack, not in the event of a financial crisis or an 

armed insurrection. Especially within the Right Against Exploitation, Article 21-A Right to 

Education, and Articles 23 and 24, namely, Prohibition of Human Trafficking and Coerced 

Labour, and Prevention of Child Labour, are prohibited. Can therefore Article 359 be 

justifiable in such a situation? 

Keywords: Constitution, Proclamation, Emergency, Fundamental, Rights. 

 

I. INTRODUCTION 
Westerners rarely understand the core trajectories of Indian society, which is complicated and 

diverse. India, likewise, has been a veritable world unto itself, a multidimensional state with 

its own profound currents and crosscurrents that are only impacted by surges coming in from 

the external world over extremely long periods of time. This culture has its inherent 

peculiarities, restrictions, compulsions, and internal interactions. Also from a sociological 

standpoint, Indian culture is basically federal in nature, and the federal state is 

multidimensional. Federalism offers a strand of coherence in a state system that is normally 

disjointed. Across both ordinary and emergency situations, the Union and the states have the 

same constitution. 

In India, a state of emergency is a period of government that can be declared by the President 

of India in particular emergency crises. Certain articles of the Constitution, which provide 

Fundamental Rights to Indian people, can be overruled by the President on the recommendation 

of his cabinet of ministers. Part XVIII of the Indian Constitution, from Article 352 to 360, 

contains the emergency provisions. These rules allow the central government to properly 

respond to any unusual event. The inclusion is justified by the need to protect the nation 's 

 
1 Author is a student at Amity Law School, Amity University, Noida, India. 
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sovereignty, unification, integrity, and safety, as well as the democratic political framework 

and the Constitution. The Constitution distinguishes between three sorts of emergencies 

namely, national, constitutional, and financial emergencies. 

The Indian constitution's emergency measures were adapted from the German constitution. 

Part XVIII of the Constitution, from Articles 352 to 360, contains the Emergency provisions. 

These rules allow the central government to properly respond to any unusual event. Article 359 

of the Constitution imposes additional constraints on fundamental rights, with the exception of 

Articles 20 and 21, which come later Article 358.  In conclusion Article 358 halts the 

restrictions of Article 19 during an emergency proclaimed under Article 352(1) because of war 

or external attack, but not because of violent insurrection, which can also be proclaimed 

pursuant to Article 352. (1).  

In addition, when a financial emergency is proclaimed under Article 360, Article 19 is not 

interrupted. It is also worth noting that there exists nothing as a provision for an emergency in 

the event of domestic unrest. The Union of India has merely been given the responsibility to 

defend each state from internal disturbances within Article 355. Intrinsic unrest was the 

fundamental cause for Indra Gandhi's declaration of emergency, despite the fact that there is 

hardly a framework in the Constitution for declaring emergency. Throughout emergencies, 

Article 359 of the Constitution denies the implementation of fundamental rights accorded by 

Part III, apart from Articles 20 and 21. As a result, the right to petition any court for the 

implementation of such prerogatives, as well as all proceedings pending in almost any court 

for the implementation of such constitutional protections, will be interrupted for the duration 

of the emergency or for such limited timeframe as may be stipulated. According to the wording 

of Article 359, it is clear that this provision applies in both financial and violent revolt 

emergencies. This article, in my opinion, is unconstitutional and invalid. There may be 

justifications for abandoning Article 19 under Article 358 throughout a state of emergency 

based on war or extrinsic hostility but restricting motions to the court for anything other than 

Article 19 (but apart from Articles 20 and 21) and abandoning backlog court hearings cannot 

be substantiated at any expense.  

According to Article 358, Article 359 could perhaps have remained limited to the cessation of 

Article 19 implementation solely in the event of a war or external attack, not in the event of a 

financial crisis or an armed insurrection. Especially within the Right Against Exploitation, 

Article 21-A Right to Education, and Articles 23 and 24, namely, Prohibition of Human 

Trafficking and Coerced Labour, and Prevention of Child Labour, are prohibited. Can therefore 

Article 359 be justifiable in such a situation? 
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II. ORIGIN AND HISTORICAL SIGNIFICANCE 
The circumstances at the inception of the constitution were vital in order to enact emergency 

clauses. The Constitution authors had to think about certain provisions after a number of 

happenings occurred during and especially before the pre-independence era. The destructive 

influences of casteism, factionalism, communitarianism, and language caused dissonance, and 

tranquillity and nation cohesion were torn.  

Religious tensions between Muslims and Hindus erupted, posing a threat to India's democratic 

framework and continuation. With the collapse of the Monarch during the writing of the 

Constitution, a crisis arose in Kashmir. The menace from Pakistan had surfaced. Only a handful 

indigenous states (Junagarh and Hyderabad) were hesitant to join the Union of India. The 

Indian government was suddenly confronted with a deeper issue, as it could not tolerate the 

separatist stance dictated by geographic exigency in Junagarh and Hyderabad. All of this 

necessitated the creation of Article 352.  

During the post-independence phase, communist agitation began to grow among Telangana's 

labourers and farmers. The communist administration posed a risk to the country's peace and 

stability. As a result, the Constitution was amended to include extreme emergency sections. As 

a result, the founders of the constitution were anxious that state and municipal governments 

would operate in a uniform and successful manner. As a result, Art. 356 was established to 

prevent a state from collapsing due to a lack of legislative mechanisms. The nation's monetary 

status was also severely deteriorating as a result of the factors that lead to a fall in foreign 

reserves and subsidiaries. Dr. Ambedkar sought to avoid any legal problems by introducing 

Art. 360 of the Constitution. 

III. NATIONAL EMERGENCY 
Conflict, external invasion, or armed insurrection can all trigger a national emergency. The 

term ‘proclamation of emergency’ is used in the Constitution to describe such a situation. 

Article 352 allows the president to declare a national emergency anytime the sovereignty of 

India or a part of it is endangered by war, external assault, or armed insurgency. When the 

integrity of India or a component of it is jeopardized by warfare, foreign assault, or armed 

insurrection, Article 352 authorises the president to proclaim a national emergency.  

The term ‘External Emergency’ refers to a national emergency declared on the basis of ‘war’ 

or ‘external attack’. When it is established on the grounds of "armed insurrection," however, it 

is referred to as a ‘internal emergency’. The 44th amendment introduces the term ‘armed 
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revolt’. Internal disruption was the previous term used for it. It is essentially war if India and 

Pakistan explicitly admit that they will deploy armed forces against each other. External 

hostility occurs when there is no public statement that armed forces will be utilised against a 

country. And if an emergency is declared as an external emergency for these two reasons.  

The declaration of a national emergency is not subject to judicial scrutiny under the 38th 

Amendment Act of 1975. This clause, however, was later repealed by the 44th Amendment 

Act of 1978. The Supreme Court concluded in the ‘Minerva Mills case (1980)’ that a 

declaration of national emergency can be opposed in court if it is based on entirely superfluous 

and immaterial circumstances. After one month after its issuance, the proclamation of 

emergency must be adopted by both houses of parliament.  

The mandate of emergency must be approved by both houses of Parliament a month after it is 

issued. If the proclamation of emergency is imposed while the Lok Sabha is absorbed, or if the 

dissolution occurs during a time span of one month without the proclamation being authorised, 

the proclamation is valid for 30 days from the first session of the Lok Sabha after its 

reestablishment, assuming the Rajya Sabha has authorised it in the interim. The Emergency 

lasts for six months if both chambers agree, and it can be prolonged indefinitely with the 

agreement of the Parliament every six months. 

Every resolution confirming the proclamation of emergency, or its continuation must be ratified 

by a special majority in both Houses of Parliament. A President's declaration of emergency can 

be withdrawn at any moment by a future proclamation. A proclamation like this does not need 

to be approved by the legislature. If the Lok Sabha votes a resolution disapproving of the 

emergency's prolongation, it must be terminated. The implications of a proclamation of 

emergency on the political system are profound and far-reaching. While an Emergency 

Proclamation is in effect, the typical structure of the Centre-State relationship changes 

fundamentally. This can be broken down into three categories.  

The Centre gains the authority to issue executive orders to a state on ‘any’ subject. If the 

parliament is not in operation, the president can proclaim ordinances on state issues. If the 

parliament is not in session, the president can issue ordinances on state subjects. The laws 

passed by the parliament on state issues becomes ineffective six months after the emergency 

has ended. The president has the power to alter the constitutional financial distribution between 

the federal government and the state governments.  

The Lok Sabha's tenure may be prolonged for one year at a time when a proclamation of 

National Emergency is in effect. This extension, however, cannot last longer than six months 

https://www.ijlmh.com/
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after the emergency has ended. Furthermore, during a national emergency, the Parliament may 

prolong the ordinary tenure of a state Legislative Assembly by one year at a stretch, up to a 

total of six months after the emergency has ended. 

The consequences of a National Emergency on Fundamental Rights are described in Articles 

358 and 359. When a proclamation of National Emergency is issued, Article 358 states that the 

six fundamental rights outlined in Article 19 are instantly curtailed. After the emergency ends, 

Article 19 is immediately reactivated. Article 19 can only be prohibited by the 44th 

Amendment Act if the National Emergency is declared because of war or external attack, not 

because of violent revolt.  

During a National Emergency, the President has the power to prohibit the right to petition any 

court for the protection of Fundamental Rights by executive action. As a result, only corrective 

actions are suspended, not fundamental rights. Especially those Fundamental Rights listed in 

the Presidential Order are subject to the suspension of enforcement. The restriction could be 

for the duration of the emergency operation or for a smaller amount of time. The Order should 

be presented to each House of Parliament for consideration. According to the 44 Amendment 

Act, the President cannot restrict the right to petition the courts for the implementation of 

Article 20 and 21's Fundamental Rights. 

IV. NATIONAL EMERGENCY DECLARED IN INDIA SO FAR 
As of now, this kind of emergency has been declared three times: in 1962, 1971, and 1975. 

Because of Chinese invasion in the NEFA, the first declaration of National Emergency was 

announced in October 1962 and lasted until January 1968. In the aftermath of the Pakistani 

attack, the second proclamation of National Emergency was issued in December 1971. The 

third proclamation of National Emergency was issued in June 1975, even though the 

emergency was still in effect.  

In March 1977, the second and third proclamations were also annulled. Article 355 mandates 

the central government to guarantee that each state's government operates in line with the 

constitution's requirements. It is in the discharge of this responsibility that the central assumes 

control of a state's administration under Article 356 in the event that the state's constitutional 

mechanism fails. This is known as the 'President's Rule.'  

Article 356 allows the president's ruler to be declared for two reasons. Article 356 empowers 

the President to issue a declaration if he considers a situation has arisen in which the 

government of a nation can no longer be carried out in accordance with the constitution's 

provisions.  

https://www.ijlmh.com/
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Within two months of its issuance, a proclamation establishing president's rule must be ratified 

by both chambers of parliament. If the proclamation of President's rule is issued while the Lok 

Sabha is diluted, or if the Lok Sabha is dissolved during the two-month period without 

authorising the proclamation, the proclamation is valid until 30 days after the Lok Sabha is 

reconstituted, stipulated that the Rajya Sabha approves it in the interim.  

When the President's rule is implemented in a state, the President gains the following special 

powers namely, she/he can assume the governor's tasks and powers, as well as those of any 

other administrative authority in the state. He has the authority to announce that the state 

legislature's powers will be performed by the parliament. He has the power to adopt any other 

steps appropriate, notably suspending constitutional provisions pertaining to any entity or 

authority in the state. The President's approval in invoking Article 356 becomes final and 

binding under the 38th Amendment legislation in 1975, and it could not be disputed in court 

on any grounds.  

However, the 44th Amendment Act of 1978 repealed this provision, meaning that the 

President's contentment is subject to judicial scrutiny. Article 360 authorises the president to 

declare a Financial Emergency if he believes a circumstance has emerged that jeopardises 

India's financial security or credit in any area of the country. Following two months after its 

issuance, a proclamation proclaiming a financial crisis must be ratified by both Houses of 

Parliament.  

After all, if the proclamation of Financial Emergency is approved while the Lok Sabha is 

dissolved, or if the Lok Sabha is dissolved during the two-month period without authorising 

the proclamation, the proclamation remains in effect until 30 days after the Lok Sabha is 

reconstituted, issued the Rajya Sabha has authorised it in the interim. The Financial 

Emergency, once authorized by both chambers of Parliament, lasts indefinitely until it is 

cancelled. Extension of the Union's executive jurisdiction over the states' financial affairs. 

Salary and allowance reductions for all or any class of people working for the government. 

After the State legislature has enacted majority money bills and other monetary bills, they are 

sent to the President for deliberation.  The President's directive to lower the wages and 

allowances of everyone or any category of those who work for the federal government, 

including Supreme Court and High Court judicial officers. 

V. MODIFICATIONS MADE UNDER 44TH AMENDMENT 
An emergency proclamation appears to be a severe matter, as it defies the Constitution's 

ordinary framework and has a negative influence on individual liberty. As a result, such a 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
883 International Journal of Law Management & Humanities [Vol. 4 Iss 5; 877] 
 

© 2021. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

proclamation should only be made under rare circumstances, not simply to remove an 

unpopular government from power. Without adequate basis, an emergency in relation with 

internal instability was declared in June 1975. The Commission was in charge of this. Internal 

unrest was the catalyst for the 1975 statement, which was particularly difficult due to massive 

violations of people's fundamental rights.  

Many people are held in pre-trial detention sans any viable reason. As a result, the 44th 

amending act on emergency constitutional clauses made it considerably extremely 

complicated, if not impossible, to re-examine the 1975 situation in light of those revisions. The 

44th amendment significantly altered the Constitution's emergency provisions, ensuring that 

the government did not threaten it in 1975 as Mrs. Indira Gandhi did. It also reinstated some of 

the 42nd Amendment's revisions. Internal unrest was replaced by ‘armed rebellion’ as defined 

in Art 352.  

The intention to declare an emergency must be communicated to the Cabinet in writing. Within 

that month, the Houses will be handed an emergency declaration. To keep up with the pressing 

situation, the homes should be re-approved every six months. The exigency can be ended by a 

basic majority of the houses participating and consenting in this regard by approving resolution. 

One to ten members of the House can move such a resolution. Article 358 states that solely war 

and external violence, not armed insurgency, are prohibited by Article 19. Any statute that 

opposes Article 19 must also include a reference to Article 358. 

VI. CONSTITUTIONALITY OF FUNDAMENTAL RIGHTS SUSPENSION 
Makhan Singh Vs. State of Punjab (1952)2  

Article 19 was terminated. After the Chinese assault on September 8, 1962, India's President 

proclaimed a national emergency on October 26, 1962, invoking Article 352 of the 

Constitution. This is the day when the Defence of India Ordinance 1962 (Number 4 of 1962) 

was also enacted. On 3 November 1962, a bylaw was passed suspending citizens' rights to 

petition any court for the implementation of their rights under Articles 21 and 22 of the 

Constitution for the period that the declaration of emergency granted on October 26, 1962, was 

in effect; under Article 359, citizens' rights to petition any court for the implementation of their 

rights under Articles 21 and 22 of the Constitution were stopped (1).  

The Presidential decree was amended on November 11th, extending the prohibition of the 

ability to petition the Supreme Court to Article 14 of the Constitution. Following Rule 30(1)(b), 

 
2  Makhan Singh Vs. State of Punjab 1952 AIR 27 1952 SCR 368. 
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the appellants were detained. There were 26 criminal petitions in total, nine challenging the 

Punjab High Court's ruling and 17 opposing the Bombay High Court's verdict. “Everyone’s 

argument was that Sections 3(2)(15)(i) and 40 of the Defence of India Act, 1962 (No. 51 of 

1962) and Rule 30(1)(b), under which they were apprehended, were lawfully null and void 

since they infringed on their fundamental rights under Articles 14, 21, and 22(4), (5), and (7) 

of the Constitution, and that an order should be cleared in their favour instructing the 

corresponding statutes to be repealed.”3  

In a comparable instance, the Allahabad High Court ruled in support of the detainees, and it 

was a disagreement between the Bombay and Punjab High Courts that led to the establishment 

of the Special Bench for the appeal. 

Actions performed or omitted to be done during an emergency are not subject to question once 

the situation has ended, according to Article 358. In other respect, the suspension of Art. 19 

was full throughout the time in issue, and legislative and executive action that violated it could 

not be challenged even after the emergency ended. 

A.D.M. Jabalpur Vs. Shivkant Shukla (1976)4  

Article 20 and Article 21 was suspended. Smt. Indira Gandhi's membership to the Lok Sabha 

was called into question by the Allahabad High Court. Justice Sinha found her guilty of 

improper conduct and proclaimed her victory void, effectively barring her from running for 

office or retaining any position for the next six years. Gandhi took his case to the Supreme 

Court, but only received a conditional injunction. As a result, on June 26, 1975, she chose to 

use the Constitution and declare an emergency in order to restore the power that had been 

curtailed by the aforementioned judgments. Immediately when the Constitution's clauses were 

utilized, the procedure of apprehending people who were perceived to be political opponents 

or dissidents began. A.B. Vajpayee, Jay Prakash Narayan, and Morarji Desai were among those 

arrested via the draconian Maintenance of Internal Security Act (MISA), which allowed for 

detention sans charge or trial. Several individuals imprisoned under MISA challenged their 

imprisonment in various High Courts, and certain of them received acceptable orders. 

“For the period of the emergency, the President made orders pursuant Article 359(1) of the 

Indian Constitution, suspending any person's right to approach any court for the exercise of 

fundamental rights under Articles 14, 21, and 22, and 19 of the Indian Constitution.” 5After 

 
3 The Wire Analysis, an outrageous emergency-era supreme court judgment that still stands, technically. The 

Wire. Available at: https://thewire.in/law/supreme-court-emergency-era-judgement [Accessed August 24, 2021].  
4 A.D.M. Jabalpur Vs. Shivkant Shukla 1976 AIR 1207. 
5 The Wire Analysis, an outrageous emergency-era supreme court judgment that still stands, technically. The Wire. 
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this statement, the Maintenance of Internal Security Act of 1971 was used to arrest and detain 

thousands of people around the nation.  

Numerous people held under Section 3(1) of the Maintenance of Internal Security Act of 1971 

petitioned various high courts for the issuance of a writ of habeas corpus. The high courts, in 

general, agreed that the imprisonment could be questioned on the basis of ultra vires, 

dismissing the government's preliminary argument. Angry, the administration filed appeals, a 

few by high court certificates and others under special leave conferred by the Supreme Court.  

Notwithstanding every high court decision in the detenus' advantage, the Supreme Court found 

in the government's advantage. Apart from Khanna, J., the court refused to acknowledge that 

the right to personal life and liberty is a human right, not a gift from the Constitution. 

Particularly in the Universal Declaration on Civilian and Democratic Life, in situations of 

emergency, Article 4 upholds the protection for life and individual liberty as an inalienable 

right. 

S.R. Bommai Vs Union of India (1918) 6 

“S.R. Bommai was the Chief Minister of the Janata Dal government in Karnataka between 

August 13, 1988, and April 21, 1989.”7 His government was removed from office under Article 

356 of the Constitution, and President's Rule was instituted, which was a frequent tactic at the 

time to drive opposition parties at distance. The expulsion was based on the fact that the 

Bommai regime had lost its majority as a result of massive defections orchestrated by a number 

of party members at the time. Notwithstanding Bommai giving him with a document of the 

resolution adopted by the Janata Dal Legislature Party, Governor P. Venkatasubbaiah forbade 

him to challenge his mandate in the Assembly. Bommai challenged the Governor's choice to 

propose President's Rule in court. He went to the Karnataka High Court initially, but his writ 

petition was refused. Then he took his case to the Supreme Court. 

In the evolution of the Indian Constitution, the pivotal judgment of S. R. Bommai v. Union of 

India has significant ramifications for Centre-State ties. In this judgement, the Supreme Court 

explicitly defined the parameters within which Article 356 must operate. In its decision in the 

case, the Supreme Court of India stated that it is well recognised that Article 356 is an 

extraordinary prerogative to be used as the last resort in circumstances when it is clear that a 

 
Available at: https://thewire.in/law/supreme-court-emergency-era-judgement  [Accessed August 24, 2021].  
6 S.R. Bommai Vs Union of India 1994 AIR 1918. 
7 Desk, T.H.N., 2018. What is The S.r. Bommai case, and why is it quoted often? The Hindu. Available at: 

https://www.thehindu.com/news/national/what-is-the-sr-bommai-case-and-why-is-it-quoted-

often/article23929119.ece [Accessed August 24, 2021].  
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State's constitutional apparatus has failed. The bench's opinions in this matter are comparable 

to the Sarkaria Commission's voiced apprehension.  

What were the judges' thoughts on Article 356 of the Indian Constitution? The bench in this 

decision emphasised that the President's power under Article 356 is a conditional force. It isn't 

an all-powerful element. The presence of documents, including or not including the Governor's 

paper, is a necessity. It is necessary to specify and limit the pleasure of linked resources. 

Likewise, Article 356 of the Constitution gives the President the power to act solely if he is 

satisfied that a situation arises in which a state’s government cannot work in accordance with 

constitutional obligations. The Union's Council of Ministers, with the Prime Minister at its 

helm, is effectively in charge, as per our Constitution. Happiness is an intangible concept in 

the essay.  

As a result, whether or not subjective satisfaction is based on intent can be disputed in court. 

The Governor may merely declare an emergency if both Houses of Parliament have agreed to 

it, as stated in paragraph 3 of Article 356. In line with clause (c) of the Constitution, the 

President may solely disband the Legislative Assembly until appropriate assent is secured by 

abolishing the constitutional provisions relevant to the Legislative Assembly.  

However, the National Assembly can be terminated only if it is necessary to achieve the 

Declaration's organisational goal. Clause (3) of Article 35 fades at the end of the two-month 

term, and in such scenario, the discarded government resurrects if the declaration is rejected or 

disapproved by both Houses of Parliament. The Legislative Assembly also reactivates any 

programmes that may have been halted. Similarly, as the proclamation falls, the activities, 

directives, and legislation taken during the two-month period do not turn unlawful or void. If 

two Chambers of Parliament ratify the Proclamation within two months, the truncated 

government will not reinstate the proclamation or remove the President until the initiation era 

ends.  

Similarly, the Legislative Assembly shall not reconvene after the declaration period has expired 

or has been revoked, unless the Legislative Assembly has been dissolved after ratification 

under clause (3). The court's fundamental conclusion in this case is that Article 74(2) basically 

bans an investigation into if the negotiators provide the Chairman guidance. It does not bar the 

Tribunal from requesting that the Union of India's Council of Ministers provide the materials 

with which the President was persuaded.  

The advice does not incorporate the material on which it is based. Even though the material is 

reviewed by the President notwithstanding the fact that it has been shown to him, it does not 
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reflect the character of the suggestion. Articles 74(2) and 123 of the Proof Act provide 

protection in a variety of contexts. Throughout the safeguarding of the declaration, the Minister 

or official involved might demand rights under Article 123. Whenever such a right is 

proclaimed, it will be assessed according to one's own criteria, in accordance with Section 123 

guidelines. 

All in all, the decision put a halt to the adversarial Central government's capricious removal of 

state governments. The ruling also stated unequivocally that the floor of the Assembly is the 

primary place in which the dominance of the government as a whole should be put to the trial, 

rather than the Governor's biased perspective, who is frequently alluded to as the Central 

government's mouthpiece. Since he does not know if he will hold on to power or not, the Chief 

Minister of just about every State who has to perform his statutory duties will be constantly 

afraid of the scythe of Proclamation slipping on him.  

As a result, he will have to speak up almost any time from his seat without adequately 

administering his constitutional duties and obtaining the ideal threshold in the benefit of the 

State. The A.B. Vajpayee government was compelled to reinstate a ministry it had fired in 

1999, one of the very initial manifestations of the current case influence. Once it emerged 

evident that the Central government would lose in the Rajya Sabha concerning the matter, the 

Rabri Devi administration, which had been fired on February 12, 1999, was restored on March 

8, 1999. Thereafter on, anytime the issue of a split Assembly and the ensuing process of 

government formulation showed up, the Bommai matter would be brought up, rendering it one 

of the very frequently mentioned rulings in the nation's democratic evolution. 

VII. ARTICLE 352 
Article 352(1) states that if a President is satisfied that a threat to the security of Sri Lanka or 

any portion of it exists, he or she may issue an emergency decree. Nonetheless, it has been 

questioned as to if or not another President's satisfaction is reasonable. In the matter of 'Bhut 

Nather v. State of West Bengal,' the Supreme Court ruled that it was a socio-political problem 

rather than a legal one. To explain the problem, the 38th amendment to the Constitution inserted 

clause 5 to Article 352, where it states that the President's execution of Article 352(1) and (3) 

entails final and definitive authority, and that neither agency of law can overturn it. 

The 44th amendment to Article 352(5), which was subsequently supplemented by the 38th 

amendment, removed the abuse of such powers throughout the 1975 emergency, which 

occurred following democratic administration. The Supreme Court must next decide to either 

consider the President's ‘fulfilment’ by declaring or altering an instantaneous statement as a 
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definitive, nonjusticiable or for similar reasons as an issue of judicial review. It's also worth 

noting that during the Minerva Mills case, Judge Bhagwati asserted that it can't be excluded 

out in the purview of judicial review if his previous declaration of an emergency in accordance 

with Article 352 stretched his decision as well as he acted unjustly in proclaiming an 

emergency. 

VIII. DISTINCTION AND SIMILARITIES BETWEEN ARTICLES 358 AND 359 
Article 358 solely applies to Article 19 Fundamental Rights, but Article 359 applies to every 

Fundamental Rights whose implementation is halted by Presidential Proclamation. Thus, 

immediately after the emergency is proclaimed, Article 358 halts the fundamental rights 

guaranteed by Article 19. Article 359, on the flip side, does not imply that any Fundamental 

Right is immediately suspended. It solely gives the president the authority to restrict the 

execution of certain Fundamental Rights.  

Article 358 exclusively applies in the event of an External Emergency, that is, if the emergency 

is proclaimed due to warfare or external hostility, and not in the event of a Domestic 

Emergency, which is proclaimed due to armed revolt. Whereas Article 359, applies across all 

external and internal emergency situations. Article 358 halts the implementation of Article 19 

fundamental rights for the length of the emergency, whereas Article 359 halts the 

implementation of Article 19 fundamental rights for a duration determined by the President, 

which may be the whole course of the emergency or a smaller term.  

Article 358 applies to the whole nation, although Article 359 applies to only a portion of it. 

Article 358 totally excludes Article 19, whereas Article 359 does not allow the execution of 

Articles 20 and 21 to be suspended. Article 358 empowers the state to enact laws or begin 

taking executive actions that are incompatible with Article 19's Fundamental Rights, while 

Article 359 empowers the state to enact laws or consider taking executive actions that are 

incompatible with those Fundamental Rights whose implementation is interrupted by the 

Presidential Order. Article 358 and Article 359 also have a lot in common. Merely those 

regulations pertaining to the Emergency, not additional regulations, are immune from scrutiny 

in both cases. Furthermore, executive conduct performed only in accordance with such a statute 

is safeguarded by both. 

IX. DISTINCTION BETWEEN ARTICLE 352 AND ARTICLE 356 
Under Article 352, it can only be established if India's or a part of India's equilibrium is 

imperilled by incursion, external intervention, or armed upheaval. Under Article 356, it can be 
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argued that a state's management cannot be carried out in line with the Constitution's standards 

owing to conditions unrelated to war, foreign invasion, or insurgents uprising. Under Article 

352, the Executive and Legislative branches of government proceed to work and execute their 

legislative powers. In the region, the Centre has concurrent regulatory and legislative powers. 

Under Article 356, The State Governor would then be dismissed from office, and the State 

Assembly would be suspended or abolished while it was still in session. The president is in 

charge, and the parliament makes administrative regulations. In a nutshell, the Centre takes 

over the Administration's administrative and legislative tasks.  

In National Emergency, On the issues listed in the State List, Parliament may only legislate on 

its own authority, not delegating it to any other institution or jurisdiction. Under Article 356, 

the President and any other jurisdiction specified by Parliament may be given the ability to 

legislate for the Government. To date, the President's process has been in partnership with state 

MPs to draught legislation for the state. Its service will last for a total of three years. In national 

emergency, it is advised that no time limit be set for its service. The House will seek to approve 

its approval every six months.  

Under President’s rule, A three-year interval is suggested for its service. It must be completed 

after that, and the State's ordinary constitutional process must be restored. Under Article 352, 

this marks the beginning of the Core's relationship with all of the Nations. Under President’s 

rule, Only the emergency state's engagement with both the Centre and the Centre will change 

as a result of this. National Emergency has an impact on people's basic human rights 

(FR).Under Article 356, has no bearing on individuals' constitutional rights. Under Article 352, 

any motion supported by Parliament to pronounce or continue the declaration should have a 

special majority. Under President’s Rule, A simple majority is required for every Parliament 

resolution that approves or sustains the proclamation. In a national emergency, it’s possible 

that the Lok Sabha will vote to repeal it. Under Article 356, A clause like this does not exist. 

The President will solely relocate it if it chooses to do so. 

X. FINANCIAL EMERGENCY 
The third type of emergency is the financial emergency, which is covered by Article 360It 

stipulates that the President may declare a financial emergency provided certain conditions are 

met and that he is concerned that India's economic security or credibility is in jeopardy. In such 

a situation, executive and legislative powers would take centre position. It, like the other two 

emergencies, must be approved by Parliament. In under two months, it must be authorised by 

both members of Parliament. The financial calamity can continue for as long as the procedure 
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necessitates it, and it may even be lifted with a similar declaration. Never has this article been 

used.  

A declaration is made in accordance with Art. 360. The foregoing is some of the possible 

consequences of declaring a financial emergency. Each of the other States may receive 

economic advice from the Union's government. The President has the authority to suggest that 

the states reduce the salary and perks of government officials at all stages. Only after State 

Assembly has authorised bills, the President can direct states to nominate all money bills for 

debate by Parliamentarians. The President has the right to issue directives reducing the pay and 

privileges of national public servants, especially supreme court justices and high court judicial 

officers. 

XI. CRITICISM OF THE EMERGENCY PROVISION 
The declaration of emergency on June 26, 1975, was an attempt to destabilise India's 

democratic system. While a large portion of the Indian judiciary decided to resist the 

crackdown on lawful institutions such as the press and the judicial system, the Supreme Court 

gave up. A 4:1 ruling by the Supreme Court reversed the unanimous decision of nine High 

Courts identifying with Habeas Corpus that Article 21 isn't the primary repository of life and 

freedom and that a prisoner has a Habeas Corpus right during an emergency. Whether it was a 

prisoner's right of clinical treatment or contacts with family and friends, the advantage of a 

legal advisor's connection to sort out a meeting, or the privilege of a High Court Judge's 

discretionary exchange, the High Courts demonstrated tenacity. Despite this, the Supreme 

Court exhibited servitude.  

Approximately 1,11,000 people were detained illegally during the emergency. Approximately 

1,11,000 people were detained illegally during the emergency. Regardless of the notion that 

the Bangalore High Court declared detentions to be illegal in July 1975, a Supreme Court bench 

reversed the decision in April 1976, assuming that neither court had the authority to examine 

the provable or legitimate appropriateness of detention measures. The threat of incarceration, 

which was accompanied by press restrictions and gossipy snippets about suffering, placed a 

cloud over the governmental process.  

Mrs Gandhi's administration was entirely capable of thwarting legal assaults on the very 

delicate position by forcing a series of constitutional amendments through the pliable 

Parliament. Mrs Gandhi's sensitive arbitrary control was also secured as a result of these 

developments. As a result, the Parliament revealed its inability to rule by embracing its holy 

responsibility of evaluating legitimizations for emergency measures under section XVIII of the 
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1950 constitution. The extent of the assembly's split is revealed by a summary of Mrs Gandhi's 

important approved changes. For starters, the 38th amendment prohibits judicial scrutiny of 

emergency orders. Second, courts lacked jurisdiction over election petitions, allowing Mrs 

Gandhi's cautious remark at Rae Bareli to be protected.  

Third, the President, Prime minister, and provincial governors are now completely immune 

from criminal prosecution under the 41st amendment. Given the tight constraints, dwelling 

demolitions, restricted cleansings, and suffering, it's hardly surprising that the leader sought 

statutory protection from post-hoc judgement. The 42nd amendment, which was enacted 

throughout the turmoil, consisted of 20 tightly squeezed sections that gathered consolidated 

political power and rendered judicial review unfeasible.  

The authority to appoint judges to High Courts and the Supreme Court of India resided mostly 

with the upper leaders, who were considered as the "constitution creators" by the legal 

community. The executive took advantage of this tactic, elevating various designated authority 

to the post of Chief Justice instead of additional senior adjudicators who were better qualified 

and suited for the role. There were occasions when it was plain, if not outright apparent, that 

the executive was in charge of the Supreme Court's decisions.  

On the final specified day, there was enormous anxiety, and the most astonishing aspect of 

these situations was that the Court did hardly anything against the government since it lacked 

the necessary equipment to carry out the directives against the administration that oversees the 

police. Throughout the habeas corpus matter, Justice Khanna, Justice Beg, Justice 

Chandrachud, and Justice Bhagwati displayed courage in courtroom and were rebuked for their 

independent opinions. It was implausible to predict that meaningful equity, much less 

government help, would benefit the average people as long as the legal leadership remained 

obedient to the council and the executive. The Supreme Court's post-Emergency role caused it 

to have a guilt mentality. Modifications were undertaken to the unfair regulations enacted 

throughout the black years to make them more modern, and efforts were undertaken to correct 

all of it. 

The inclusion of emergency measures in the constitution was criticised by certain members of 

the Constituent Assembly. The primary result is that the federalism approach of the constitution 

turns unitary. The Centre's responsibilities are expanding, and the Parliament now has the right 

to enact legislation for the entire nation or a portion of it, with the exception of the sectors 

mentioned in the State List. The Indian government is eager to give nations instructions on how 

to utilize their executive authority. Throughout an emergency, the Lok Sabha will extend the 
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term by one year at a stretch. However, the same could be extended beyond the proclamation's 

six-month period of validity. In the similar manner, state legislatures can have their terms 

extended.  

During an emergency, the President has the power to change the laws controlling revenue 

division across the Federation and the units. Human rights will be withdrawn promptly under 

Article 19, and this restriction will last until the termination of the emergency. However, as per 

the 44th amendment, Article 19 rights can solely be reduced in the event of a proclamation of 

war or external invasion. All of that is evident from the discussion earlier in this paper: 

emergencies not only restrict state sovereignty but also render India's federal framework 

unitary. It is nonetheless vital for the Union Government to cope with these abnormal 

conditions because of its broad competences. 

All in all, the constitution's federal essence will be obliterated, and the union will have 

unlimited authority. The state's powers, both in the Union and in the states, will be centralized 

totally in the disposal of the union executive. The president will rise to the position of tyrant. 

The country's fiscal liberty will be revoked. Fundamental rights will lose their essence, and the 

constitution's democratic bedrock will be shattered. 

XII. CONCLUSION 
India had a strong nationalist basis, as seen by the fight for freedom from the Britishers waged 

by numerous ardent leaderships and the common public. Nevertheless, because the bulk of the 

population was illiterate, the overwhelming regulations regime worked well in their favour. 

Congress was functioning for the native elite at the time. As a result, congress became an 

assembly of monetary wellbeing.  

Whenever the state parties surprisingly ascended to prominence in 1967, it was a watershed 

event. This was a symptom of Indian legislative concerns becoming more democratic. 

International cash linked organizations denigrated the rupee as a result of the equalisation of 

instalment problem, and India proceeded to drift into monetary difficulties.  

It is evident why and how the Emergency Provisions were placed in the Constitution in the first 

place after looking through most of them. Furthermore, whilst these measures are in existence 

to secure the country's sovereignty and residents' safety, they also provide the Executive a 

considerable level of discretionary power. It has a bearing on the nation's federal foundation, 

ultimately turning it into a centralised framework while seeking to safeguard the nation's and 

citizens' aspirations  
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Whilst we acknowledge the need for it, we contend a system of limits and measures should be 

put in place since, unlike throughout the 1975 emergency, the governing government and 

administration would not misuse their power. Despite the denial of Fundamental Rights has 

been debated numerous occasions, I feel that they are the utmost important aspect of a person's 

well-being in a democratic governance.  

My analysis has led me to the conclusion that, despite the obvious the safeguards introduced 

by the 44th Amendment to the Constitution under emergency rules, there is still a vulnerability 

of unjust infringement of fundamental freedoms. Courts must be given the right to conform on 

the premise that the Centre can increase its power and influence, as there is a stipulation in 

other sovereign founding documents, such as Australia's asnd Canada's.  

The judiciary should be given the capacity to conform with the idea that the Centre can increase 

its power and influence, since this will serve as an integral foundation to validate the arbitrary 

use of the vast constitutional powers accessible to the legislature and executive under the 

emergency measures. 

During the debates on such legislation, the Constituent Assembly encountered one of its 

greatest tumultuous episodes. Several influential members of the Constituent Assembly 

resisted these regulations being included in the Constitution, believing that they were 

inconsistent with other democratic legislation. But then again, the large percentage of members 

supported including these regulations, albeit reluctantly, as a pre-emptive method against 

unruly powers wrecking the freshly formed Union.  

The Constitution allows for three varying sorts of emergencies, each of which can be declared 

by the President of India. Throughout the emergency, the federal government emerges all 

powerful, and the states are brought within its rule. The rationale for including these articles in 

the Indian constitution is to safeguard the country's integrity, stability, independence, and 

sovereignty, as well as the governmental framework and the constitution. While the 

requirement for emergency measures is accepted, some improvements to the process are 

necessary to guarantee that peoples' fundamental rights are not violated and that the 

responsibilities vested in the president are not misused for political objectives 
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